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Mayer  et  al.  v.  Grottendick. 

MoBTQAQX. — Indemnity. — Renewal  of  Note  vjiihout  Assent  of  Mortgagor, — 
Consideration. — In  an  action  by  the  mortgagee,  against  the  widow  and. 
heirs  of  the  mortgagor,  to  foreclose  a  mortgage  upon  real  estate,  executed! 
to  indemnify  the  mortgagee  as  surety  on  a  promissory  note  executed  by  a< 
third  person,  wherein  the  complaint  alleges  that  such  note  had  been  re«> 
newed  from  time  to  time  by  the  execution  of  new  notes,  it  is  not  necessary 
to  allege  that  the  mortgagor  was  alive  at  the  time  of,  and  assented  to, 
such  renewals.  Nor  need  the  complaint  allege  that  there  was  a  consider-^ 
ation  for  the  execution  of  the  mortgage. 

Same. — Satisfaction  and  Release, — Where,  in  an  action  to  foreclose  a  morti- 
gage,  against  heirs,  a  cross  complaint  sets  up,  as  a  prior  lien,  a  prior  mort- 
gage, assigned  to  the  cross  complainant,  it  is  a  sufficient  answer  thereto  • 
to  allege  that  the  latter  had  paid  off  the  mortgage  debt,  and  that  the  - 
mortgage  had  been  released  of  record  by  the  mortgagee. 

Supreme  Court. — Record, — Assignment  of  Error. — Proof  of  Notice  by  • 
Publieation. — Assignments  of  error,  in  the  Supreme  Court,  questioning  th« 
sufficiency  of  the  pleadings  in  the  cause,  and  the  sufficiency  of  the  evi-r 
dence  to  sustain  the  finding,  present  no  question  as  to  the  failure  of  the 
record  to  show  due  proof  of  notice  Vy  publication  to  non-resident  defend- 
ants. 

From  the  Wayne  Superior  Court. 


2  SUPREME  COURT  OF  INDIANA. 

Maver  et  al,  v.  Grottendick. 

H.  B,  Payne  and  C.  H.  Burckenalj  for  appellants. 
J.  B.  Morris,  for  appellee. 

NiBLACK,  J. — The  complaint  in  this  case  was  by  William 
Grottendick,  against  Joseph  Mayer,  Elizabeth  Mayer,  Paul 
Mayer,  Caroline  Mayer,  Barbara  Muller,  Mathias  Muller, 
Elizabeth  Zepf  and  Kasiau  Zepf,  heirs  at  law  of  Alvis 
Mayer,  deceased,  to  foreclose  a  mortgage  executed  by  the 
decedent  to  the  plaintift'. 

The  complaint  was  in  three  paragraphs. 

The  first  paragraph  alleged  the  making  of  a  note  by  the 
said  Joseph  Mayer  and  the  said  Alvis  Mayer,  and  the  ex- 
cution  by  the  said  Alvis  of  a  mortgage  on  certain  real  es- 
tate to  secure  the  payment  of  said  note;  also  the  non-pay- 
ment of  the  note  and  the  death  of  the  said  Alvis,  asking 
judgment  upon  the  note  and  the  foreclosure  of  the  mort- 
gage. 

The  second  paragraph  alleged  that  the  said  Joseph 
Mayer,  in  March,  1872,  borrowed  of  Squire  L.  Hittle,  the 
sum  of  five  hundred  dollars  for  one  year,  and  gave  his  note 
theicfor,  with  the  plaintiff  as  surety  thereon ;  that,  at  matu- 
rity of  the  note,  the  said  Joseph  desired  to  renew  it  for  an- 
other year,  but  the  plaintiff  refused  to  continue  as  surety 
unless  he  was  in  some  way  indemnified;  that  thereupon 
the  said  Joseph  and  the  said  Alvis,  for  the  purpose  of  se- 
curing the  plaintiff  against  loss,  executed  to  him  the  note 
set  out  in  the  complaint  for  the  sum  of  five  hundred  dol- 
lars, under  the  date  of  September  13tb,  1873,  payable  three 
months  after  date,  with  attorney's  fees  and  ten  per  cent, 
mterest,  Joseph  signing  such  note  as  principal  and  Alvis 
as  surety  ;  that  afterward,  on  the  same  day,  the  said  Alvis 
executed  said  mortgage  the  better  to  secure  the  pay- 
ment of  the  note  lastly  above  named  ;  that  afterward  the 
plamtiff  renewed  said  first  mentioned  note,  and  continued 
as  surety  thereon  until  the  15th  day  of  December,  1874, 
when    he    again,    with    the    said    Joseph,  renewed  said 
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first  meutioned  note  and  continued  to  stand  as  surety  for 
said  Joseph  ;  that  since  the  last  renewal  of  the  first  men- 
tioned note,  as  above  stated,  the  said  Hittle  had  died,  and 
the  note  so  again  renewed  went  into  the  hands  of  Anna  C. 
Hittle  and  Omar  L.  Hittle,  who  sued  on  the  same  and  re- 
covered judgment  thereon,  which  judgment  the  plaintiff 
Was  compelled  to  pay,  and  did  pay,  in  full  of  principal,  in- 
terest and  costs,  amounting  to  six  hundred  and  eight  dol- 
lars, concluding  with  an  allegation  of  the  death  of  the  said 
Alvis,  and  praying  for  the  foreclosure  of  the  mortgage  for 
the  repayment  of  the  amount  so  paid  by  the  plaintiff  as 
surety  for  the  said  Joseph  Mayer. 

The  third  paragraph  was  similar  to  the  second,  except 
that  the  facts  were  set  out  more  in  detail  and  with  greater 
precision. 

The  defendants  Paul  Mayer  and  Catharine  Mayer,  his 
wife,  demurred  separately  to  the  second  and  third  para- 
graphs of  the  complaint,  but  their  demurrer  was  overruled. 
They  then  answered  in  several  paragraphs,  upon  which 
issues  were  joined. 

The  said  Paul  also  filed  a  cross  complaint  against  the 
plaintiff  and  his  codefendants,  alleging,  amongst  other 
things,  that  the  said  Alvis  had  executed  a  prior  mortgage 
upon  the  mortgaged  lands  to  one  Elizabeth  Starr,  to 
secure  a  series  of  notes  given  to  secure  the  purchase-money 
for  said  lands,  and  that  the  last  two  of  such  notes,  upon 
which  the  aggregate  sum  of  two  hundred  dollars  was  due,- 
remained  unpaid  at  the  time  of  the  death  of  the  said  Alvis ; 
that  said  last  two  notes  had  been,  since  the  death  of  the  said 
Alvis,  assigned  by  endorsement  in  writing,  and  transferred 
to  him,  said  PauL  Wherefore  he  prayed  a  foreclosure  of 
the  mortgage  given  to  secure  said  notes  so  endorsed  and 
transferred  to  him. 

The  plaintiff'  answered  the  cross  complaint : 

1.     In  general  denial ; 
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2.  That,  at  the  death  of  the  said  Alvis,  the  mortgaged 
premises  descended  to  the  said  Paul  and  others,  naming 
them,  as  his  heirs  at  law ;  that,  long  after  the  death  of 
the  said  Alvis,  the  said  Paul  paid  the  two  notes  given  for 
the  purchase-money  and  remaining  due,  and  took  receipts 
in  full,  endorsed  on  said  notes;  that  afterward  the  said 
Elizabeth  Starr  entered  satisfaction  of  the  mortgage  exe- 
cuted to  secure  said  notes  upon  the  record  of  such  mort- 
gage, and  that  the  mortgaged  premises  would  not  sell  for 
enough  to  satisfy  both  mortgages. 

Paul  demurred  to  the  second  paragraph  of  the  plaintiffs 
answer  to  the  cross  complaint,  and  the  court  overruled  his 
demurrer. 

Issue  being  joined,  the  court,  to  which  the  cause  was 
submitted  for  trial,  found  that  there  was  due  the  plaintiff, 
under  his  mortgage,  the  sum  of  six  hundred  and  nineteen 
dollars  and  thirty-five  cents,  and  to  the  said  Paul,  upon 
the  mortgage  and  other  matters  set  up  in  his  cross  com- 
plaint, the  sum  of  three  hundred  and  eighty-eight  dollars 
and  sixty-one  cents ;  that  the  sum  found  to  be  due  to  the 
plaintiff  should  have  a  priority  of  lien  upon  the  mortgaged 
premises,  over  the  amount  found  in  favor  of  the  said  Paul, 
and,  over  motions  for  a  new  trial  interposed,  first  by  the 
said  Paul  and  Caroline,  and  afterward  by  the  said  Paul 
alone,  judgment  was  rendered,  and  a  decree  of  foreclosure 
entered,  in  accordance  with  the  findings. 

The  defendants  have  appealed  and  raised  questions  in 
this  court  upon  the  sufficiency  of  the  second  and  third  par- 
agraphs respectively  of  the  complaint,  the  second  para- 
graph of  the  plaintiffs  answer  to  the  cross  complaint,  and 
the  evidence  to  sustain  the  findings. 

It  is  insisted  that  the  second  paragraph  of  the  complaint 
was  defective  for  not  averring  that  Alvis  Mayer  was  alive 
and  consented  to  the  renewal  of  the  note  of  Joseph  Mayer 
and  the  plaintiff  to  Hittle,  on  the  15th  day  of  December, 
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1874,  but  we  think  the  position  thus  assumed  can   not  be 
maintained. 

"A  mortgage  given  to  indemnify  an  indorser  or  surety 
on  a  note  is  a  continuing  security  for  all  renewals  of  such 
note  until  it  is  finally  paid.  So  long  as  the  liability  con- 
tinues, the  security  continues  also."  1  Jones  Mortgages,  sec. 
382.  Alvis'  assent,  therefore,  was  not  necessary  to  the  renew- 
al referred  to,  and  it  was  hence  immaterial  whether  he  was 
living  or  dead  at  the  time  such  renewal  was  made. 

As  an  additional  objection  to  the  third  paragraph  of  the 
complaint,  it  is  contended  that  no  sufficient  consideration 
for  the  execution  of  the  mortgage  was  shown.  This  objec- 
tion is  equally  untenable. 

"A  liability  to  pay  the  debt  of  another,  upon  a  subsist- 
ing contract,  is  sufficient  consideration  for  a  mortgage  or 
pledge  to  the  party  thus  liable;  and  the  validity  of  the 
transaction  does  not  depend  upon  the  comparative  amount 
of  the  consideration  and  of  the  property  conveyed."  2 
Hilliard  Mortgages,  366. 

The  renewal  of  a  subsisting  note  and  the  consequent  ex- 
tension of  time  constitute,  in  any  event,  a  sufficient  con- 
sideration for  a  mortgage.    Gilchrist  v.  Gough,  63  Ind.  576. 

"Parol  evidence  is  admissible  to  show  the  true  character 
of  a  mortgage,  and  for  what  purpose  and  what  considera- 
tion it  was  given.  Although  it  be  for  a  definite  sum,  and 
secures  the  payment  of  notes  for  definite  amounts,  it  may 
be  shown  that  the  mortgage  was  simply  one  of  indemnity." 
1  Jones  Mortgages,  sec.  384. 

The  rules  above  laid  down  appear  to  us  to  fairly  sustain 
the  sufficiency  of  both  the  second  and  third  paragraphs  of 
the  complaint. 

Neither  do  we  see  any  error  in  the  decision  of  the  court 
in  overruling  the  demurrer  to  the  second  paragraph  of  the 
answer  to  the  cross  complaint. 
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That  paragraph  might  have  been  obroxious  to  the  ob- 
jection that  it  amounted  only  to  an  argumentative  denial 
of  the  allegations  which  it  purported  to  answer,  but  that 
objection,  if  it  existed,  waa  not  reached  by  the  demurrer. 

A  state  of  facts  was  set  up  by  the  paragraph  inconsist- 
ent with  the  allegations  of  the  cross  complaint,  and  an  is- 
sue was  thus  tendered  upon  the  facts  relied  upon  in  the 
cross  action.  That  was  enough  to  make  the  paragraph 
substantially  suflScient. 

The  objections  urged  to  the  evidence  are  all  practi- 
cally answered  by  what  we  have  said,  as  above,  upon  the 
pleadings,  and,  as  there  seems  to  have  been  evidence  rea- 
sonably tending  to  sustain  the  findings  of  the  court  com- 
plained of,  we  need  not  enter  upon  a  general  review  of  the 
evidence. 

Some  of  the  defendants  below  were  non-residents  of  this 
State,  and  notice  as  to  them  was  given  by  publication, 
proof  of  which  the  record  informs  us  was  made,  but  the 
notice  and  accompanying  proof  are  not  in  the  record. 
These  non-resident  defendants  did  not  appear  to  the  ac- 
tion, and  it  is  claimed  that,  for  want  of  this  proof  of  pub- 
lication in  the  record,  the  judgment  must  be  reversed. 

But  none  of  the  errors  assigned  raise  any  question  upon 
the  absence  of  such  f)roof  from  the  record.  No  question, 
therefore,  arising  upon  the  absence  of  such  proof  here,  is 
presented  for  our  consideration  upon  this  appeal. 

We  see  no  error  in  the  record  as  to  which  the  appel- 
lants are  in  a  condition  to  avail  themselves. 

The  judgment  is  affirmed,  at  the  costs  of  the  ap- 
pellants. 


Bray  et  al.  v.  The  Franklin  Life  Insurance  Co. 

BviiEV.— Requirements  of. — A  brief,  filed  by  a  party  in  a  cause   pending    in 
the  Supreme  Court,  should  contain,  in  addition   to  an  abbreviated   state- 
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xnent  of  the  case,  a  summary  of  the  questions  involved,  with  a  citation  of 
authorities,  if  any.  relied  on,  and  an  argument  based  on  both. 
Supreme  Court. —  Weight  of  Evidence. — The  Supreme  Court  will  not  dis- 
turb a  finding  or  verdict  on  the  mere  weight  of  the  evidence. 

From  the  Howard  Circuit  Court. 

2).  Moss^  for  appellants. 

S.  Blair  and  H.  J.  Milligan,  for  appellee. 

HowK,  C.  J. — This  was  a  suit  by  the  appellee,  against  the 
appellants,  to  recover  the  amount  due  on  a  certain  prom- 
issory note,  executed  by  the  appellants  to  the  order  of  one 
Murphy,  an  agent  of  the  appellee,  and  endorsed  by  him  to 
the  appellee. 

The  cause,  having  been  put  at  issue,  was  tried  by  a  jury, 
and  a  verdict  was  returned  for  the  appellee,  assessing  its 
damages  m  the  sum  of  nine  hundred  and  seventy-three 
dollars  and  sixty  cents.  The  appellants'  motion  for  a  new 
trial  having  been  overruled  by  the  court,  and  their  excep- 
tion entered  to  this  ruling,  judgment  was  rendered  on  the 
verdict. 

The  only  supposed  error  assigned  by  the  appellants  in 
this  court  is  the  overruling  of  their  motion  for  a  new  trial. 

The  record  of  this  cause  contains  more  than  one  hundred 
pages  of  closely  written  manuscript,  and,  upon  this  record 
and  the  appellants' assignment  of  error  thereon,  their  coun- 
sel has  furnished  us  with  a  brief,  in  the  following  words  : 

*'lt  is  insisted,  the  consideration  of  the  note  failed  if  any 
ever  existed.  Hence,  the  motion  for  a  new  trial  should 
have  been  sustained.  Particular  attention  is  called  to 
pages  5  and  6  of  the  bill  of  exceptions.  The  testimony  of 
Mr.  Bray  fully  sustains  this  view.  The  court  clearly  erred 
in  the  particulars  mentioned  and  alleged  in  the  motion 
for  a  new  trial." 

These  few  lines  contain  the  entire  argument  of  the  ap- 
pellants' counsel,  upon  the  questions  involved  in  this  case. 
By  rule  14  of  the  rules  adopted  by  this  court   on  the  6th 
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(lay  of  March,  1871,  the  appellants  were  required  to  file  a 
brief  of  their  case  within  sixty  days  after  the  submissioD 
thereof;  "and  if  not  filed  within  the  time  limited,"  the  rule 
provided  that  the  clerk  of  this  court  should  enter  an  order 
dismissing  the  appeal.  By  rule  16,  it  is  provided  that  "An 
application  for  a  supersedeas  must  be  accompanied  by  a 
brief  referring  to  the  record  by  pages  and  lines,  and  point- 
ing out  the  error  or  errors,  upon  which  the  appellant  re- 
lies/' It  may  fairly  be  inferred,  we  think,  that  the  brief, 
above  set  out,  was  intended  by  the  appellants'  counsel  to 
be  merely  a  brief  for  a  supersedeas,  in  compliance  with  said 
rule  16.  But,  in  that  event,  it  should  have  been  supple- 
mented, we  think,  with  a  more  elaborate  brief,  in  which 
counsel  should  have  presented  and  discussed,  with  clear- 
ness and  precision,  the  questions  in  the  case  which  he  de- 
sired this  court  to  pass  upon  and  decide. 

Considering  the  magnitude  of  the  record  in  this  case,  we 
can  not  regard  the  appellants'  brief  as,  in  any  sense,  a  com- 
pliance with  the  rules  of  this  court  for  the  submission  of 
causes.  In  the  case  of  Parker  v.  Hastings^  12  Ind.  654,  it 
was  said  by  Perkins,  J.,  in  delivering  the  opinion  of  the 
court,  that  in  this  State  a  brief,  in  addition  to  an  abbrevi- 
ated statement  of  the  case,  "should  contain  a  summary  of 
the  points  or  questions  involved,  with  a  citation  of  author- 
ities, if  authorities  are  relied  on,  and  an  argument  based 
upon  both,  which  should  be  characterized  by  perspicuity 
and  conciseness ;  though,  says  Bouvier^  *when  the  argument 
is  pertinent  and  weighty,  it  can  not  be  too  extended.'  "  In 
the  case  cited,  the  Judgment  below  was  aflirmed,  with  dam- 
ages, for  the  want  of  a  sufficient  brief  under  the  rules  of 
the  court ;  and,  for  the  same  reason,  the  same  action  was 
had  in  the  case  of  Bennett  v.  T7ie  State,  ex  rcL,  22 
Ind.  147.  To  the  same  effect,  also,  are  the  cases  of  Dcford 
v.  Urbain,  42  Ind.  476,  and  of  Harrison  v.  HedgeSy  60 
Ind.  266. 
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Ill  conclusion,  we  may  remark  that,  from  the  few  lines 
furnished  us  by  the  appellants*  counsel,  in  the  way  of  a 
brief,  it  would  seem  to  be  certain  that  the  only  question  in 
this  case  is  a  question  of  the  weight  of  evidence.  We  may 
properly  add,  therefore,  what  this  court  has  often  said, 
that  it  can  not  weigh  evidence,  and  will  not  disturb  the 
verdict  of  a  jury  upon  the  mere  weight  of  evidence. 

The  judgment  is  affirmed,  at  the  appellants'  costs. 


Griffin  et  al.  v.  Reis. 

Foreclosure  of  Mortgage. — Special  Verdtct. —  Venire  de  novo, — In  an  ac- 
tion to  foreclose  a  mortgage  on  real  estate,  and  en  several  matured  and 
unmatured  promissory  notes  secured  thereby,  wherein  the  mortgagor  an- 
swered by  way  of  confession  and  avoidance,  and  his  co-mortgagor,  his  wife, 
by  a  general  denial,  the  jury  returned  a  special  verdict,  finding  affirma- 
tively, on  all  the  material  allegations  of  the  complaint,  the  amounts  due  on 
the  matured  notes,  and  the  dates  of  maturity,  and  the  amounts,  of  the  un- 
matured notes. 

Held,  on  motion  for  a  venire  de  nonot  that  the  special  verdict  authorized  judg- 
ment for  the  plaintiff. 

Same. — Dismissal  of  Action. — The  dismissal  of  such  action,  by  the  plaintiff, 
afi  to  a  third  party  defendant  therein,  was  not  ground  for  granting  the 
mortgagors  a  venire  de  novo. 

Same. — Judgment . — Dinsxhilily  of  Mortgaged  Premises. — Judgment  for  the 
sale  of  the  mortgaged  premises  should  not  be  rendered,  until  the  court  has 
ascertained  whether  or  not  the  premises  can  bo  soid  m  parcels,  without  in- 
jury, in  cases  where  the  mortgage  debt  consists  of  both  matured  and  un- 
matured instalments. 

^wiz.—ExceptK/n. — A  formal  exception  to  the  rendition  of  such  judgment, 
immediately  succeeding  the  judgment  itself;  without  specifying  any 
grounds  for  the  objection,  presents  the  question  as  to  the  failure  of  the 
court  to  find  as  to  the  divisibility  of  the  mortgaged  premises. 

From  the  Ripley  Circuit  Court. 

G.  Durbm,  S.  A.  Huff^  J.  S,  Harvey  and  G.  W,  Galcin, 
for  appellants. 

E,  P.  Ferris^  W.  W.  Spencer  and  H.  W.  Harrington^  lor 
appellee. 
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BiDDLE,  J. — On  the  20th  day  of  May,  1875,  Henry  B. 
Myers  made  his  six  several  promissory  notes,  payable  to 
Nicholas  Hoflhauer,  at  twelve,  twenty-four,  thirty-six,  for- 
ty-eight, sixty  and  seventy-two  months  after  date.  On  the 
same  day,  George  O.  Griffin  and  Martha  M.  Griffin,  his 
wife,  executed  to  Hotthauer  a  mortgage  on  certain  lands, 
which  are  described,  to  secure  the  payment  of  the  notes. 
HoflThauer  assigned  the  notes  and  mortgage  to  the  appellee 
bv  endorsement. 

After  the  first  note  fell  due,  and  before  any  of  the  re- 
maining notes  became  due,  this  suit  was  brought  to  obtain 
judgment  on  the  notes,  and  a  foreclosure  of  the  equity  of 
redemption  in  the  mortgage.  Myers,  the  payee  of  the 
notes,  was  made  a  party  defendant,  and  also  Henry  Doll- 
man,  who,  it  was  alleged,  claimed  some  interest  in  the 
land  mortgaged,  adverse  to  the  mortgagee. 

Dollman  demurred  to  the  complaint  for  want  of  facts  as 
to  him  ;  his  demurrer  was  sustained,  and  he  had  judgment 
in  his  favor  accordingly. 

Myers  answered,  but  subsequently  the  case,  as  to  him, 
was  dismissed,  and  judgment  for  his  costs  was  rendered  in 
his  favor.  We  need  not,  therefore,  further  notice  the  case 
as  to  Dollman  and  Myers. 

Griffin  and  wife  answered  in  eleven  paragraphs.  De- 
murrers, for  the  alleged  want  of  facts,  were  sustained  to 
the  third,  fourth,  fifth,  sixth,  seventh  and  tenth  paragraphs, 
and  exceptions  reserved.  Replies  were  filed,  and  issues  of 
fact  formed  on  the  other  paragraphs  of  answer;  trial  by  ju- 
ry had,  and  a  special  verdict  returned  as  follows : 

*'We,  the  jury,  find  the  facts  in  this  case  to  be  as  follows : 

"We  find  that  on  the  20th  day  of  May,  1875,  George  O. 
Griffin  and  Martha  M.  Griffin,  his  wife,  made,  executed 
and  delivered  to  Nicholas  Hoflhauer  a  mortgage  on  the 
following  real  estate  in  Ripley  county,  Indiana,  to  w^it :" 
(Here  the  land  is  described) ;  "to  secure  the  payment  of  six' 
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promissory  notes  dated  Batesville,  Ind.,  May  20th,  1875, 
signed  by  Henry  B.  Myers,  and  payable  to  Nicholas  Hoff- 
hauer.  All  the  notes  bear  interest  at  six  per  cent,  from 
date,  and  are  due  as  follows  : 

"Ist  note,  due  1  year  after  date $150.00. 

800.00. 

" 800.00. 

« 800.00. 

"         800.00. 

800.00. 

"We  find  the  mortgage  was  acknowledged  on  the  22d 
day  of  May,  1875,  and  was  recorded  May  28th,  1877,  in 
mortgage  record  No.  9,  page  586,  of  the  recorder's  office 
of  Ripley  county,  Indiana. 

"We  further  find  that  Nicholas  HofFhauer,  before  the 
commencement  of  this  suit,  endorsed  the  notes,  except  the 
last,  by  writing  his  name  thereon,  to  the  plaintifi*  and  de- 
livered the  possession  of  the  same  to  him,  for  a  valuable 
consideration,  as  collateral  security  to  secure  a  loan  of 
(600.  We  further  find  that  there  is  now  due  and  unpaid, 
on  the  first  note  set  out  in  said  mortgage,  the  sum  of  $168. 
And  there  will  be  due  on  the  other  notes,  as  they  fall  due, 
the  following  amounts : 

"2d  note,  $300.  Due  May  20th,  1877, $386.00. 

8d      "         300.  "        "        1878, 854.00. 

4th     "        800.  "        "        1879, 872.00. 

5th     "        800.  "        "        1880, 890.00. 

"We  further  find,  that  on  the  20th  day  of  May,  1875, 
Nicholas  Hofthauer  and  Elizabeth  Hofthauer,  his  wife,  con- 
veyed the  real  estate  set  out  in  the  said  mortgage,  to 
George  O.  Griffin,  and  that,  as  a  part  of  the  consideration 
of  said  deed,  said  Griffin  was  to  pay  all  prior  encum- 
brances on  said  real  estate. 

"If  the  law,  upon  these  facts,  is  with  the  plaintiff,  we  find 
for  the  plaiutift*. 
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"  If  the  law  is  with  the  defendants,  we  find  for  the  de- 
fendants." 

Upon  the  return  of  the  verdict,  the  defendants  moved 
the  court  for  a  venire  de  novo.  The  motion,  as  to  George 
O.  Griffin  and  Martha  M.  Griffin,  was  overruled,  and  they 
excepted. 

The  court  held  the  law,  upon  the  special  verdict,  to  be  with 
the  plaintiflF,  and  against  the  defendants  George  0.  Griffin 
and  Martha  M.  Griffin,  and  rendered  judgment  according- 
ly, for  the  amount  due,  and  for  the  amounts  to  become 
due,  and  for  the  foreclosure  and  sale  of  the  premises  to  pay 
the  judgment  and  costs ;  but  so  rendered  the  judgment, 
without  ascertaining  whether  the  property  could  bo  sold  in 
parcels,  without  injury  to  the  interests  of  the  parties,  or 
not,  to  the  rendition  of  which  judgment  the  defendants 
excepted.    Appeal. 

In  this  court  the  appellants  have  filed  the  following  as- 
signments of  error : 

"2.  The  court  erred  in  overruling  the  motion  for  a  ven- 
ire facias  de  novo  as  to  George  O.  Griffin  and  wife. 

"4.  The  circuit  court  erred  in  decreeing  a  sale  of  all  the 
lands  covered  by  the  mortgage,  without  first  ascertaining 
whether  they  could  be  sold  in  parcels  without  injury  to  the 
interests  of  the  parties." 

As  these  are  the  only  assignments  of  error  discussed  by 
the  appellants,  in  the  brief  of  their  counsel,  we  do  not 
set  out  the  first  and  third  assignments. 

The  counsel  for  appellant,  as  to  the  second  assignment 
of  error  above,  insist,  that,  as  several  of  the  paragraphs 
of  answer  by  George  O.  Griffin  were  in  confession  and 
avoidance,  upon  which  issues  of  fact  were  joined,  the 
special  verdict  is  defective  in  not  finding  specifically  upon 
those  issues ;  and,  therefore,  that  the  venire  de  novo  should 
have  been  granted.  We  do  not  view  the  special  verdict 
in  that  light.     It  was  not  necessary  to  find  upon  each  issue 
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specially,  if  the  special  verdict  is  against  all  the  issues  pre- 
sented by  the  defendant.  The  special  verdict  finds  af- 
firmatively on  all  the  facts  staetd  in  the  complaint  neces- 
sary to  a  recovery,  and  which  were  put  in  issue  by  the 
general  denial.  It  also  finds  "  that  there  is  now  due  and 
unpaid,  on  the  first  note  set  out  in  the  mortgage,"  a  spe- 
cific sum ;  and  also  finds  the  specific  amount  to  become 
due,  at  particular  dates,  on  each  of  the  subsequent  notes. 
This  is  an  efiectual  finding,  as  it  seems  to  us,  against 
George  O.  Griffin,  on  all  the  issues  of  fact  presented  by 
his  answer  in  confession  and  avoidance  ;  for,  if  any  of  them 
had  been  found  in  his  favor,  the  full  amount  of  the  notes 
could  not  hav0  been  due,  as  shown  by  the  verdict.  The 
answers  presented  no  issue  as  to  Martha  M.  Griffin,  except 
the  general  denial.  Medler  v.  Hiatt^  14  Ind.  405  ;  Bosseke^' 
v.  Cramer^  18  Ind.  44  ;  Crassen  v.  Swoveland,  22  Ind.  427 ; 
McMfresh  v.  Guard,  32  Ind.  408 ;  The  Toledo,  Wabash 
and  Western  E.  W.  Co.  v.  Hammond,  33  Ind.  379  ;  Hous- 
worth  V.  Bloomhuff,  54  Ind.  487 ;  Shaw  v.  The  Merchants 
National  Bank,  60  Ind.  83  ;  Ogle  v.  Dill,  61  Ind.  438. 

The  appellant  also  insists,  that  the  issues  formed  on  the 
answer  of  Myers  not  having  been  decided,  whereupon  the 
plaintifi'  dismissed  the  action  as  to  Myers,  is  good  ground 
for  a  veyiire  de  novo,  in  favor  of  Griffin  and  wife.  He  says, 
"  the  dismissal  of  the  action  by  the  appellee,  as  to  Myers, 
left  the  case  as  though  he  had  not  been  a  party  at  all." 
In  this  we  agree  with  the  appellant ;  but  we  can  not  see 
how  the  dismissal  as  to  Mj'ers  can  possibly  be  made  to  sup- 
port the  motion  for  a  venire  de  novo  by  the  Griffins,  when 
the  dismissal  left  the  case  as  though  Myers  had  never 
been  a  party.  This  question  has  been  settled  by  this 
court  against  the  views  of  the  appellant.  Whitworth  v. 
Ballard,  56  Ind.  279 ;  Compton  v.  Jones,  65  Ind.  117. 

As  to  the  fourth  assignment  of  error:  The  court,  after 
the  rendition  of  final  judgment,  did  not  proceed  to  ascer- 
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tain  whether  the  property  could  be  sold  in  parcels,  with- 
out injury  to  the  interests  of  the  parties,  or  not.  This  duty 
being  especially  enjoined  upon  the  court  by  statute,  in 
cases  like  the  present,  when  all  the  instalments  secured  by 
a  mortgage  are  not  due  at  the  time  of  its  foreclosure,  the 
appellant  insists,  that  a  neglect  to  perform  it  is  error; 
but  the  appellee  claims,  that  the  appellant  did  not  prop- 
erly except  to  the  judgment  at  the  time  it  was  rendered. 
The  record  states  the  appellant's  exception,  immediately 
after  the  conclusion  of  the  judgment,  in  the  following 
words:  "To  the  rendition  of  which  judgment  the  de- 
fendants except,  and  now  file  their  bill  of  exceptions, 
endorsed,"  etc.  We  think  this  exception  is  sufficient, 
without  pointing  out  the  particular  defect  in  the  judg- 
ment complained  of,  because  the  defect  was  apparent  on 
its  face.  If  this  exception  is  well  taken,  it  is  not  con- 
tended but  that  the  fourth  assignment  of  error  is  sustain- 
ed. See  the  following  cases :  Ciibberly  v.  Wive^  13  Ind. 
353 ;  Wainscott  v.  Silvers,  13  Ind.  497 ;  Fiel  v.  Brayer,  30 
Ind.  332  ;  Knarr  v.  Conoway,  42  Ind.  260. 

The  judgment  is  reversed,  at  the  costs  of  the  appellee, 
and  the  cause  is  remanded,  with  instructions  to  the  court 
to  ascertain  whether  the  property  can  be  sold  in  parcels, 
without  injury  to  the  interests  of  the  parties,  or  not,  and 
to  render  judgment  accordingly. 
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Brown  v.  Maker  et  al. 

Statute  ov  Limitations. — Recovery  of  Land  sold  on  Kxecuiion  on  Void 
Judgment  for  Ditch  Assessmient. — Under  subdivision  3,  section  211,  2  R. 
S.  1876,  p.  123,  an  action  "  For  the  recovery  of  real  property  sold  on  execu- 
tion, brought  by  the  execution  debtor,  his  heirs,  or  any  person  claiming 
under  him  by  title  acquired  after  the  date  of  the  judgment,''  must  be 
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brought  within  ten  years  after  the  sale.     This  statute  covers  sales  made  on 
a  void  judgment  for  an  appraisement  of  benefits  for  ditching  purposes. 
Same. — Statute  need  not  he  Pleaded. — Evidence. — Such  defence  is  admissible, 
in  such  action,  under  the  general  denial,  without  being  specially  pleaded. 

From  the  Howard  Circuit  Court. 

J.  O'BrieUy  for  appellant. 

M.  Belly  C.  E.  Hendry  and  M.  McDowell^  for  appellees. 

WoRDEN,  J. — This  was  .an  action  by  the  appellant, 
against  the  appellees,  to  recover  the  possession  of  a 
certain  tract  of  land,  and  to  quiet  the  plaintiff's  title 
thereto. 

Issue;   trial;   verdict  and  judgment  for  the  defendant. 

Brown,  the  plaintiff,  appears  to  have  owned  the  land  be- 
fore the  sale  thereof,  hereinafter  mentioned.  In  the 
year  1862,  the  Prairie  and  Slough  Ditching  Company 
recovered  a  judgment  in  the  Howard  Circuit  Court,  in 
which  county  the  land  lies,  against  the  plaintiff  herein, 
for  the  sale  of  the  land,  to  make  the  amount  of  an  assess- 
ment for  ditching  purposes ;  and  an  execution  was  issued 
upon  the  judgment,  by  virtue  of  which  the  sheriff  offer- 
ed the  land  for  sale,  and  struck  off  and  sold  the  same  to 
one  A.  F.  Lincoln,  who  paid  his  bid,  and  to  whom  the 
sheriff*  made  a  conveyance  of  the  land  on  August  1st, 
1862.  Lincoln  afterward  conveyed  the  land,  by  quitclaim 
deed,  to  Joshua  D.  Foster,  who  conveyed  it  by  a  like  deed, 
to  the  defendant  Maher,  who  was  in  possession  at  the 
commencement  of  the  action,  which  was  commenced  in 
the  year  1875. 

The  appellant  makes  numerous  objections  to  the  judg- 
ment and  proceedings  under  which  the  land  was  sold  by 
the  sheriff,  as  that  the  judgment  was  void  for  the  want 
of  a  proper  aflBdavit,  on  which  the  jurisdiction  of  the 
court  over  his  person  was  attempted  to  be  acquired,  he 
being  a  non-resident  of  the  State ;  that  the  articles  of  as- 
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sociation  of  the  ditching  companj'  were  void,  and,  there- 
fore, there  was  no  company,  and  no  plaintiff  in  the  sup- 
posed action  against  Brown ;  and  that  the  judgment  was 
satisfied  before  the  sale  in  question;  wherefore  the  sale  was 
void.  All  these  objections  may  be  conceded  for  the  pur- 
poses of  the  decision  of  the  cause. 

The  statute  of  limitations  was  relied  upon  a«  a  defence  to 
the  action.  The  statute  provides  that  actions  shall  be  brought 
"For  the  recovery  of  real  property  sold  on  execution, brought 
by  the  execution  debtor,  his  heirs,  or  any  pereons  claiming 
under  him,  by  a  title  acquired  after  the  date  of  the  judg- 
ment,— within  ten  years  after  the  sale."  2  R.  S.  1876,  pp. 
122, 123. 

The  statute  clearly  applies  to  the  case  before  us.  It  ap- 
plies to  void  sales.  If  it  did  not,  it  would  be  a  dead  letter; 
for,  if  sales  are  not  void,  the  purchaser  needs  no  statute  of 
limitations  to  protect  his  title.  See  the  case  of  Hatfield  v. 
Jackson^  50  Ind.  507,  and  authorities  there  cited. 

The  appellant  claims  that  the  defendant  could  not 
avail  himself  of  the  statute  of  liniitations,  inasmuch  as  it 
was  not  pleaded. 

The  statute  provides  that,  in  actions  to  recover  real 
estate,  the  defendant  may,  under  the  general  denial, 
"  give  in  evidence  every  defence  to  the  action  that  he 
may  have,  either  legal  or  equitable."  2  R.  S.  1876,  p. 
252,  sec.  596. 

We  are  unable  to  perceive  any  ruling  made  by  the  court 
below,  by  which  the  appellant's  rights  were  injuriously 
affected.  The  defence  of  the  statute  of  limitations  was 
clearly  established. 

The  judgment  below  is  affirmed,  with  costs. 
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Clare  v.  The  State. 

SUPBBME  Court. — Record. — Evidence. — New  Thinl, — Newly-Discovered  Em- 
deiiee. — Where  the  evidence  is  not  in  the  record,  the  Supreme  Court  can 
not  review  the  overruling  of  n  motion  for  a  new  trial,  which  alleges,  as 
grounds,  newly-discovered  evidence,  and  that  the  verdict  is  contrary  to  the 
law  and  the  evidence. 

Criminal  Law. — Record. —  Tndieimeni. — An  indictment  and  all  its  endorse- 
ments constitute  a  part  of  the  record,  in  a  criminal  prosecution. 

Same. — Return  of  Indictment. — Grand  Jury. — The  record  in  a  criminal 
prosecution  showed  that  on  a  certain  juridical  day  of  a  certain  term  of  the 
court  below,  before  the  judge  of  that  court,  the  grand  jury  presented  and 
filed,  as  true  bills,  certain  indictments  by  their  numbers,  followed  by 
copies  of  the  same ;  and  that  the  clerk  had  endorsed  upon  the  indictments 
the  words  "  Filed  in  open  court,*'  etc.,  with  the  date. 

Held,  that  the  record  shows  that  the  indictments  were  "dulv  returned  into 
open  court,  and  filed  by  the  clerk.' 

Same — Arraignment. — Reading  Indictment  to  Defendant—When  the  record 
shows  the  arraignment  and  pica  of  the  defendant,  it  necessarily  shows 
that  the  indictment  was  read  to  bim. 

Same. — Attempted  Amendment  of  Repealed  Statute. — Statute  Construed. — 
TKile. — Constitutional  Law. — Jurisdiction. — Jiedge. — Circuxt  Courts  Act, — 
Section  74,  Acts  1873,  p.  95,  of  the  act  of  March  6th,  1873,  dividing"  the 
State  into  circuits  for  judicial  purposes,"  etc.,  specified  the  times  at  which 
the  courts  should  be  held  in  the  different  counties  constituting  the  85th  ju- 
dicial circuit,  created  by  section  36  of  that  act.  Section  74  was  expressly 
repealed  by  the  act  of  March  8d,  1875,  Acts  1875,  Keg.  Sess.,  p.  47.  On 
the  21st  day  of  March.  1879,  Acts  1879,  p.  118,  an  act  was  duly  approved, 
entitled  *'  An  act  to  amend  section  74  of  the  said  act  of  March  6th,  1873, 
supra  :  **  to  create  the  40th  judicial  circuit ;  to  provide  for  the  appoint- 
ment of  a  judge  and  prosecuting  attorney  therefor,"  etc.  The  1st  section 
of  this  act,  purporting  to  amend  said  section  74,  created  the  40th  judicial ' 
circuit  out  of  part  of  the  counties  then  constituting  said  35th  circuit ;  and* 
the  succeeding  sections  fixed  the  times  of  holding  court  in  the  several 
counties  of  the  40th  circuit,  provided  for  the  appointment  of  a  judge  and, 
prosecuting  attorney,  etc. 

Held,  that,  from  the  evident  intent  of  the  last  mentioned  act,  it  was   not  in- 
tended as  an  amendment  of  said  section  74,  but  as  an  amendment  of  said* 
section  36.  and,  therefore,  that  it  is  valid.     Also,  as  a  consequence,  that  a 
judge  appoint e J  for  such  circuit,  under  the  provisions  of  such  act, had. 
authority  to  sit  and  act  as  such. 
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From  the  DeKalb  Circuit  Court. 

W.  L,  Penfield  and  C  E.  Emanuel^  for  appellant. 
T,  W.  Woollen,  Attorney  General,   and    G.  B.  Adams j 
Prosecuting  Attorney,  for  the  State. 

HowK,  C.  J. — The  indictment  against  the  appellant,  in 
this  case,  contained  two  counts.  In  the  first  count,  the 
appellant  was  charged  with  the  offence  of  being  a  "  house- 
breaker," as  the  same  is  defined  in  section  3  of  ''An  act  de- 
fining burglary,  burglarious  trespass  and  house-breaking,'' 
etc.,  approved  March  29th,  1879.  Acts  1879,  pp.  81  and  82. 
In  the  second  count,  he  was  charged  with  the  crime  of 
grand  larceny.  Upon  arraignment  on  said  indictment, 
the  appellant's  plea  thereto  was  that  he  was  not  guilty  as 
therein  charged. 

The  cause  was  tried  by  a  jury,  and  a  verdict  was  re- 
turned, finding  the  appellant  guilty  as  charged  in  the  sec- 
ond count  of  the  indictment,  and  assessing  his  punishment 
at  a  fine  in  the  sum  of  two  hundred  dollars,  imprisonment 
in  the  state-prison  for  the  term  of  seven  years,  and  dis- 
franchisement and  incapacity  of  holding  any  office  of  trust 
or  profit  for  the  period  of  ten  years.  The  appellant's  mo- 
tions for  a  new  trial  and  in  arrest  of  judgment,  in  the  or- 
der named,  were  severally  overruled  by  the  court,  and  to 
each  of  these  rulings  he  excepted.  Judgment  was  then 
rendered  against  the  appellant,  upon  and  in  accordance 
with  the  verdict,  from  which  judgment  this  appeal  is 
prosecuted. 

The  following  alleged  errors  have  been  assigned  by  the 
appellant  in  this  court : 

1.  The  court  below  erred  m  overruling  his  motion  lor 
a  new  trial ; 

2.  The  court  erred  m  overruling  his  motion  in  arrest 
of  judgment;       , 

3.  The  record  does  not  show  that  the  indictment  was 
duly  returned  into  open  court ; 
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4.  The  second  count  of  the  indictment  does  not  state 
facts  sufficient  to  show  that  appellant  was  guilty  of,  or 
had  committed,  an  oflence  against  the  laws  of  this  State ; 

and, 

5.  The  record  does  not  show  that  the  indictment  was 
read  to  appellant. 

We  will  consider  and  decide  the  several  questions  aris- 
ing under  these  alleged  errors,  in  the  order  of  their  assign- 
ment. 

1.  In  his  motion  for  a  new  trial,  the  appellant  assigned 
the  following  causes  therefor : 

1.  That  the  verdict  of  the  jury  was  contrary  to  law ; 

2.  That  the  verdict  was  contrary  to  the  evidence; 
and, 

3.  That,  since  the  verdict  had  been  returned,  the  appel- 
lant had  discovered  new,  competent  and  material  evidence 
for  him,  which  he  could  not  with  reasonable  diligence 
have  discovered  and  produced  on  the  trial,  as  appeared  by 
certain  affidavits  therewith  filed. 

In  considering  these  causes  for  a  new  trial,  it  may  be 
premised  that  the  evidence  adduced  on  the  trial,  and  upon 
which  the  jury  found  that  the  appellant  was  guilty  as 
charged  in  the  second  count  of  the  indictment,  is  not  con- 
tained in,  nor  made  part  of,  the  record  of  this  cause,  pro- 
cured and  filed  by  him  in  this  court,  on  this  appeal.  In 
the  absence  of  this  evidence,  we  are  unable  to  see  how 
this  court  can  possibly  determine,  that  the  verdict  of  the 
jury  in  this  case  was  either  contrary  to  law  or  contrary 
to  the  evidence,  if  either  were  the  fact.  If  the  evidence 
on  the  trial  was  such  as  to  authorize  a  verdict  of  guilty 
against  the  appellant,  as  we  are  bound  to  assume  that  it 
was,  in  the  absence  of  the  evidence,  then  it  is  certain  that 
the  verdict  of  the  jury  was  not  contrary  to  law,  because 
it  was  in  strict  accordance  with  the  provisions  of  section 
19  of   the  felony  act  of  June  10th,  1862,  as  amended  by 
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an  act  approved  March  3d,  1877.     Acts  1877,  Reg.    Sess., 
p.  63. 

So,  also,  in  regard  to  the  third  cause  for  a  new  triaU 
namely,  newly-discovered  evidence,  it  would  be  clearly  im- 
possible for  this  court,  in  the  absence  from  the  record  of 
the  evidence  introduced  on  the  trial,  to  determine  whether 
or  not  the  newly-discovered  evidence  was  of  such  a  char- 
acter as  would  have  entitled  the  appellant,  by  reason  there- 
of, to  a  new  trial  of  the  cause.  For  the  newly-discovered 
evidence  might  have  been  merely  cumulative  of  the  evi- 
dence introduced  on  the  trial ;  and,  in  this  State,  it  may 
be  regarded  as  settled  law,  that  newly-discovered  evidence 
which  is  merely  cumulative  w^ill  not  constitute  a  good 
cause  for  a  new  trial.  Zouker  v.  Wiest,  42  Ind.  169  ;  Shiff- 
ley  V.  SnydeVy  45  Ind.  543 ;  and  Winsett  v.  The  Staie^  57 
Ind.  26. 

In  this  case,  therefore,  the  record  now  before  us  wholly 
fails  to  show  that  the  court  erred  in  overruling  the  ap- 
pellant's motion  for  a  new  trial,  for  any  of  the  causes  as- 
signed therein ;  and  in  such  a  case  we  are  bound  to  as- 
sume, as  it  seems  to  us,  that  the  court  did  not  err  in  such 
decision.  All  the  presumptions  are  in  favor  of  the  cor- 
rectness of  the  decisions  of  the  court  below  ;  and  where  a 
party  claims  in  this  court,  that  any  of  those  decisions  are 
erroneous,  he  must  so  save  and  present  the  alleged  erro- 
neous decision  in  the  record,  as  to  exclude  every  reasonable 
presumption  in  favor  of  such  decision.  Myers  v.  Murphy^ 
60  Ind.  282. 

2.  In  criminal  causes,  it  is  provided  in  section  144  of 
1;he  criminal  code  of  this  State,  that  a  motion  in  arrest  of 
judgment  "  may  be  granted  by  the  court  for  either  of  the 
following  causes : 

"  First.  That  the  grand  jury  who  found  the  indictment 
had  no  legal  authority  to  inquire  into  the  oiFence  charged, 
by  reason  of  it  not  being  within  the  jurisdiction  of  the 
court. 
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^  Second.  That  the  facts  stated  do  not  constitute  a  pub- 
lic ofieace/'     2  R.  S.  1876,  p.  409. 

Neither  of  these  causes  for  an  arrest  of  judgment  is 
shown  by  the  record  to  have  existed  in  this  ease,  and 
therefore,  we  think,  the  court  committed  no  error  in  over- 
ruling the  appellant's  motion  in  arrest  of  judgment.  The 
second  count  of  the  indictment,  which  is  the  only  count 
before  this  court,  was  clearly  sufficient,  we  think,  to  with- 
stand the  appellant's  motion  in  arrest. 

8.  In  section  16  of  the  criminal  code  of  this  State,  it  is 
provided,  among  other  things,  that  an  indictment  must  be 
**  returned  into  open  tourt,  and  filed  by  the  clerk."  2  R. 
6.  1876,  p.  375.  In  the  case  of  Adams  v.  The  State,  11  Ind. 
304,  it  was  held  by  this  court,  in  construing  this  provision 
of  the  criminal  code,  that,  where  the  record  does  not 
affirmatively  show  the  return  of  an  indictment  by  the 
grand  jury  into  open  court,  a  motion  in  arrest  of  judg- 
ment should  be  sustained.  The  case  cited  was,  however, 
squarely  overruled  by  this  court,  in  the  case  of  Wall  v.  The 
State,  23  Ind.  150,  as  not  **  resting  on  any  solid  founda- 
tion ;"  but  it  has  since  been  cited,  with  apparent  approval, 
in  the  cases  of  Heacock  v.  The  State,  42  Ind.  393,  and  of 
Mitchell  V.  The  State,  63  Ind.  276.  It  seems  to  us  that  this 
question  is  not  presented  by  the  record  in  the  case  now 
before  us.  The  record  shows  very  clearly,  we  think,  that 
the  indictment  against  the  appellant,  in  this  case,  was  "  re- 
turned into  open  court,  and  filed  by  the  clerk."  In  the 
record,  the  following  proceedings,  inter  alia,  are  set  out: 

"And  afterward,  on  the  4th  day  of  October,  1879,  the 
same  being  the  sixth  juridical  day  of  said  term  of  said 
court,  and  before  the  honorable  judge  aforesaid,  the  fol- 
lowing other  proceedings  were  had  : 

*'  Come  now  said  grand  jury  and  present  and  file,  as 
true  bills,  the  following  indictments :  *  *  *  *  Jfo.  7,  for 
house-breaking   and   grand   larceny,  as   follows :"     Then 
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follows  a  oopy  of  the  indictment  against  the  appellant  in 
this  ease,  and  of  the  endorsements  thereon,  among  which 
was  the  following,  signed  by  the  clerk  of  the  conrt : 
"  Filed  in  open  court,  October  4th,  A.  D.  1879." 

In  the  case  of  Beard  v.  The  Staic^  57  Ind.  8,  it  was  held 
by  this  court,  and  we  think  correctly  so,  that  the  original 
indictment  and  all  its  endorsements  constituted  a  neces- 
sary part  of  a  record,  in  a  criminal  cause,  and  that  what- 
ever may  be  shown,  and  is  required  to  be  shown,  by  these 
endorsements,  must  be  considered  by  this  court  as  shown 
by  the  record.  It  seems  to  us,  therefore,  it  may  be  cor- 
rectly said,  that  the  record  of  this  cause  clearly  show^s,  that 
the  indictment  against  the  appellant  was,  in  the  language 
of  the  statute,  "  returned  into  open  court,  and  filed  by 
the  clerk.'' 

4.  "We  have  already  said,  in  considering  the  second  al- 
leged error,  that,  in  our  opinion,  the  second  count  of  the 
indictment  against  the  appellant  in  this  case  was  clearly 
sufficient  to  withstand  his  motion  in  arrest  of  judgment. 
In  the  fourth  alleged  error  the  appellant  has  again  pre- 
sented, in  another  form,  the  question  of  the  sufficiency  of 
the  facts  stated  in  the  second  count  of  the  indictment,  to 
show  that  he  was  guilty  of,  or  had  committed,  any  ofience 
agamst  the  laws  of  this  State.  The  appellant's  counsel, 
>{i  their  elaborate  brief  of  this  cause,  have  failed  to  point 
o(|t  any  objections,  and  we  can  see  none  whatever,  to  the 
sunkiency  of  the  facts  stated  in  the  second  count,  if  the 
same  were  sustained  by  the  evidence,  to  show  that  he  was 
guilty  of,  and  had  committed,  a  public  ofience  against 
the  laws  of  this  State,  and  within  the  jurisdiction  of 
the  DeKalb  Circuit  Court,  The  second  count  was  suf- 
ficient. 

5.  The  last  error  assigned  by  the  appellant  is,  that  the 
record  does  not  show  that  the  indictment  was  read  to 
him.     Upon  this  point,  the  language  of  the  record   is   as 
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follows:  ** And  the  defendant,  being  arraigned  and  re- 
quired to  piead  to  the  charge  contained  in  the  indictment 
herein,  for  answer,  says  he  is  not  guilty."  The  first  sen- 
tence of  section  96  of  the  criminal  code  of  this  State  reads 
as  follows: 

"  The  defendant  is  arraigned  by  reading  to  him  the 
indictment,  and  requiring  him  to  plead  thereto/'  2  R.  S. 
1876,  p.  398. 

When,  therefore,  the  record  of  this  cause  showed 
that  the  appellant  was  arraigned,  it  also  sliowed  by 
necessary  implication,  and  by  force  of  the  statutory  defi- 
nition of  the  term  "  arraigned,"  that  the  indictment  was 
read  to  him. 

It  is  claimed  by  the  appellant's  counsel,  that  the  appel- 
lant's motion  in  arrest  of  judgment,  in  this  case,  calls  in 
question  the  existence,  validity  and  jurisdiction  of  the  De- 
Kaib  Circuit  Court,  as  the  same  has  been  and  now  is  or- 
ganized, as  a  part  of  the  Fortieth  Judicial  Circuit  of  this 
State,  and  the  authority  of  the  learned  judge  of  said  cir- 
cuit, who  presided  as  judge  of  said  circuit  court  on  the 
trial  of  the  appellant,  as  shown  by  the  record.  In  other 
words,  it  is  claimed  by  counsel,  and  is  earnestly  insisted 
upon,  that  the  act  of  the  General  Assenably  of  this  State, 
creating  the  Fortieth  Judicial  Circuit,  approved  March 
21st,  1879,  was  and  is  illegal,  invalid  and  void  ;  and  that, 
for  this  reason,  the  DeKalb  Circuit  Court,  as  a  component 
*  part  of  the  Fortieth  Judicial  Circuit,  had  no  legal  exist- 
ence, and  that  the  Hon.  Charles  A.  O.  McClellan,  as  the 
judge  of  said  circuit,  was  not  lauthorized  tiy  law  to  pre- 
side in  or  over  the  said  circuit  court,  at  and  during  the 
triJl  of  the  appellant,  m  the  case  now  before  us.  Acts 
1879,  pp.  118  and  119. 

Conceding,  without  deciding,  that  these  questions  are 
fairly  presented  by  the  alleged  error  of  the  court,  in  over- 
ruling the  appellant's  motion  in  arrest  of  judgment,  we 
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will  proceed  to  their  consideration  and  decision.  The  act 
of  March  21st,  1879,  above  referred  to,  purports  in  its  title 
to  be  an  act  to  amend  section  74  of  "An  act  to  divide  the 
State  into  circuits  for  judicial  purposes,"  etc.,  approved 
March  6th,  1873,  "  to  create  the  Fortieth  Judicial  Circuit ; 
to  provide  for  the  appointment  of  a  judge  and  prosecuting 
attorney  therefor,  and  prescribing  who  shall  be  prosecut- 
ing attorney  thereof,  fixing  the  time  of  holding  courts 
therein,  and  m  the  Thirty-Fifth  Circuit,  and  declaring  an 
emergency."  In  the  1st  section  of  this  act,  it  is  enacted 
**That  section  seventy-four  of  the  above  recited  act,  ap- 
proved March  6th,  1873,  be  and  the  same  is  hereby 
amended  to  read  as  follows,  to  wit :  The  counties  of 
Steuben  and  DeKalb  shall  constitute  the  Fortieth  Judicial 
Circuit  of  the  State  of  Indiana." 

If,  in  the  interpretation  and  construction  of  the  provi- 
sions of  the  act  of  March  21st,  1879,  this  court  were  abso- 
lutely bound  and  concluded  by  the  numerals  "  74  "  in  the 
title,  and  by  the  words  "  seventy-four,"  in  the  1st  section 
of  said  act,  in  arriving  at  and  determining  which  section 
of  the  act  of  March  6th,  1873,  the  Legislature  intended  to 
and  did  amend,  in  and  by  the  aforesaid  act  of  March  2l9t, 
1879,  then  it  might  be  conceded  that  the  latter  act,  in  so 
far  as  it  attempted  to  amend  the  act  of  March  6th,  1873,  to 
divide  the  State  into  circuits,  and  thus  to  create  the 
Fortieth  Judicial  Circuit,  was  absolutely  null  and  void. 
For  this  section  74  of  the  act  of  March  6th,  1873,  had  been* 
absolutely  and  unconditionally  repealed  by  section  2  of 
an  act  to  fix  the  times  for  holding  the  courts  in  the 
Thirty-Fifth  Judicial  Circuit,  approved  March  3d,  1875, 
Acts  1875,  Reg.  Sess.,  p.  47  ;  and  it  is  settled  by  the  8eci- 
sions  of  this  court,  that  an  act  to  amend  a  law,  which  has 
been  repealed  or  is  invalid  from  any  cause,  is  also  an  in- 
valid  and  void  law.  Blakemore  v.  Dolan,  50  Ind.  194  ; 
Ford  V.  Booker,  53  Ind.  395  ;  and    Cowley  v.   The   Town  o/ 
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Buskville,  60  Iiid.  327.  But  we  do  not  understand  that 
this  court  is  bound,  in  the  interpretation  and  construction 
of  a  statute,  to  take  the  Avords  used  therein  in  their  plain, 
exact  and  literal  sense.  On  the  contrary,  the  true  rule  is, 
and  always  has  been,  as  recognized  in  many  decisions  of 
this  court,  to  make  the  legislative  intention  in  the  enact- 
ment of  the  particular  statute,  the  chief  guide  of  the  court 
in  its  interpretation  and  construction.  If  the  object,  pur- 
pose and  intention  of  the  Legislature,  in  the  enactment  of 
the  particular  statute,  can  be  fairly  ascertained  and  arrived 
at,  then  it  is  the  duty  of  the  court  to  overlook  and  disre- 
gard all  apparent  inaccuracies  and  mistakes  in  the  mere 
verbiage  or  phraseology  of  the  statute,  and,  if  possible,  to 
give  force  and  effect  to  the  evident  reason,  spirit  and  inten- 
tion of  the  law.  This,  we  think,  is  the  true  and  only  safe  rule 
for  the  guidance  of  the  courts  in  all  statutory  exposition 
and  constructiou,  and  as  such  it  has  been  recognized  and 
acted  upon  by  this  court,  in  a  large  number  of  its  reported 
decisions.  We  cite  only  a  limited  number  of  these  deci- 
sions. T/ie  Mayor^  etc.y  of  Jeffersonmlle  v.  Weems^  5  Ind. 
547 ;  Shoemaker  v.  Smithy  37  Ind.  122 ;  Garrigus  v.  The 
Boards  etc.y  of  Farke  County.  39  Ind.  66 ;  The  State^  ex  reLy 
V.  Tucker^  46  Ind.  355  ;  The  State^  ex  rel.,  v.  The  Mayor^  etc., 
of  La  Porte y  28  Ind.  248  ;  and  Zorger  v.  The  City  of  Greens- 
burghy  60  Ind.  1.  It  has  been  well  said  that  it  is  the  d^y 
of  courts  to  execute  all  laws  according  to  their  true  intent 
and  meaning ;  and  that  intent,  when  collected  from  the 
whole  and  every  part  of  a  statute,  must  prevail  even  over 
the  literal  import  of  terms,  and  control  the  strict  letter  of 
the  law,  when  the  latter  would  lead  to  possible  injustice 
and  contradictions.  Where  the  constitutionality  of  a 
statute  is  in  question,  and  an  adherence  to  the  strict  letter 
of  the  law  might  perhaps  render  the  statute  unconstitu- 
tional and  void,  while  a  liberal  construction  of  the  act,  m 
accordance  with  the  evident  intention  and  meaning  of  the 
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Legislature,  would  remove  all  doubts  as  to  its  constitu- 
tionality, lu  such  case,  it  seems  to  us  that  it  would  be 
the  manifest,  if  not  imperative,  duty  of  the  courts  to  give 
the  statute  such  liberal  construction  as,  by  giving  elFect 
to  the  legislative  intention,  w*ould  sustain  and  not  defeat 
the  law  in  question.  For  it  is  clearly  the  duty  of  the 
courts,  when  the  constitutionality  of  a  statute  is  merely 
doubtful,  to  sustain  the  law,  if  it  can  be  done  by  any  fair 
construction.  Maize  v.  The  State,  4  Ind.  342  ;  Stocking  v. 
The  State,  7  Ind.  826 ;  and  Shoemaker  v.  Smithy  supra. 

In  the  case  at  bar,  it  is  manifest,  we  think,  from  the 
title  of  the  act  of  March  21st,  1879,  before  referred  to,  and 
from  the  substance  of  the  1st  section  of  said  act,  above 
set  out,  that  it  was  the  evident  intention  of  the  Legislat- 
ure, in  the  passage  of  said  act,  to  amend  that  particular 
section,  and  none  other,  of  the  aforesaid  act  of  March  6th, 
1873,  which  created  and  constituted  the  Thirty-Fifth  Ju- 
dicial Circuit  of  this  State.  By  reference  to  the  said  act 
of  March  6th,  1873,  and  its  numerous  sections  and  various 
provisions,  it  will  be  readily  seen  that  the  first  thirty-nine 
sections  of  the  act,  except  section  '1,  are  devoted  exclu- 
sively to  the  division  of  the  State,  by  counties,  into  differ- 
ent judicial  circuits,  and  the  creation  and  constitution  of 
such  circuits  ;  while,  of  the  remaining  sections  of  said  act, 
10ose  numbered  from  forty  to  seventy-seven,  both  includ- 
ed, were  devoted  absolutely  and  exclusively  to  fixing  the 
terms  of  the  courts,  the  time  of  commencement  and  the 
duration  thereof,  in  each  of  the  several  counties  constitut- 
ing each  of  such  judicial  circuits.  Thus,  section  74  of  said 
act  provided  merely  that  the  terms  of  the  circuit  courts,  in 
the  Thirty-Fifth  Judicial  Circuit,  should  be  held  in  the 
manner  prescribed  therein.  Section  36  of  said  act  reads  as 
follows : 

"  Sec.  36.  The  counties  of  Steuben,  DeKalb,  and  Noble 
shall  constitute  the  Thirty-Fifth  Circuit."  1 11.  S.  1876, 
p.  381. 
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The  subject-matter  of  section  1  of  the  aforementioned 
act  of  March  21st,  1879,  shows  very  clearly  to  our  minds 
that  the  General  Assembly  did  not  intend  therein  or  there- 
by to  amend  section  74  of  the  act  of  March  6th,  1873, 
which  section  74,  as  we  have  seen,  merely  provided  that 
the  terms  of  the  circuit  courts,  in  the  Thirty -Fifth  Judi- 
cial Circuit,  should  be  held  in  a  certain  specified  manner. 
But  it  is  very  clear,  we  think,  that  the  object,  purpose 
and  intention  of  the  Legislature,  in  the  enactment  of  said 
section  1  of  the  said  act  of  March  21st,  1879,  were  to 
amend  said  section  86,  above  set  out,  of  the  act  of  March 
6th,  1878,  by  providing  that  two  of  the  counties  named  in 
the  latter  section,  to  wit,  "  Steuben  and  DeKalb,  shall 
constitute  the  Fortieth  Judicial  Circuit  of  the  State  of 
Indiana."  The  use  of  the  words  and  numerals,  "seventy- 
four  (74),"  in  the  title,  and  of  the  words  "  seventy-four," 
in  section  1  of  the  said  act  of  March  21st,  1879,  was  a  clear 
and  palpable  mistake ;  for  it  can  not  be  doubted,  as  it 
seems  to  us,  that  it  was  the  intent  and  purpose  of  the 
Legislature,  in  and  by  the  said  act,  to  amend,  not  said  sec- 
tion 74,  but  the  said  section  36,  above  set  out,  of  the  act 
of  March  6th,  1873.  It  is  the  duty  of  this  court,  in  order 
to  carry  out  the  intent  and  purpose  of  the  Legislature,  in 
the  enactment  of  the  said  act  of  March  21st,  1879,  to  con- 
strue the  said  act  as  we  do,  as  if  it  did  in  fact,  what  it 
clearly  does  in  legal  eflFect,  amend  the  said  section  36,  in- 
stead of  the  said  section  74,  of  the  aforesaid  act  of  March 
6th,  1873. 

This  construction  of  the  act  of  March  21st,  1879,  gives 
force  and  effect  to  the  evident  intent  and  purpose  of  the 
Legislature  in  its  enactment,  and  sustains  the  validity  of 
the  law.  While  this  is  so,  it  must  be  obvious  that  any 
other  construction,  and  especially  the  construction,  so 
earnestly  contended  for  by  the  appellant's  counsel,  of  the 
act  in  question,  would  completely  subvert  and  defeat  the 
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law,  and  would  result,  of  necessity,  in  the  grossest  injustice 
and  in  almost  irreparable  mischief.  For  nearly  ten  months, 
the  courts  of  the  counties  of  JJeKalb  and  Steuben  have 
been  organized  and  acting  under  and  pursuant  to  the  pro- 
visions of  the  act  under  consideration,  and  it  can  be  read- 
ily seen  what  mischief  and  injustice  would  necessarily  fol- 
low, if  this  court  should  now  decide  that  the  act  in  ques- 
tion was  invalid  and  void. 

We  think,  therefore,  that  our  construction  of  the  act  ot 
March  21st,  1879,  is  fully  warranted  and  authorized  by  the 
recognized  rules  for  the  exposition  and  construction  of 
statutes ;  that  the  act  is  a  valid  law ;  that,  under  its  pro- 
visions, the  DeKalb  Circuit  Court,  as  a  component  part  of 
the  Fortieth  Judicial  Circuit,  had  and  has  a  valid  and  le- 
gal existence ;  and  that  the  Hon.  Charles  A.  0.  McClellau, 
as  the  judge  of  said  circuit,  and  ex-officio  judge  of  said  cir- 
cuit court,  was  fully  authorized  by  law  to  preside  in  and 
over  the  said  court,  at  and  during  the  trial  of  the  apj)el- 
lant  in  the  case  at  bar. 

It  is  claimed  also,  by  the  appellant's  counsel,  as  we  un- 
derstand them,  that  the  proviso  in  section  9  of  the  afore- 
said act  of  March  21st,  1879,  in  some  manner  aiFects  the 
validity  of  the  law  and  renders  it  unconstitutional  and 
void.  This  proviso  is  to  the  effect  that  the  circuit  formed 
by  said  act  should  only  continue  until  the  1st  day  of  Oc- 
tober, 1880,  when  the  said  counties  of  DeKalb  and  Steuben 
should  then  become  and  form  a  part  of  the  Thirty-Fifth 
Judicial  Circuit  of  this  State,  and  the  courts  therein  should 
thereafter  be  held,  as  they  were  then  required  by  law  to 
be  held.  This  proviso  is  not  in  conflict  with  any  consti- 
tutional provision  of  which  we  have  any  knowledge.  The 
formation  or  creation  of  judicial  circuits  by  legislation, 
and  the  repeal  of  such  legislation  or  its  amendment,  are 
matters  wholly  within  the  discretion  and  power  of  the 
General  Assembly.    Of  course,  the  Legislature  can  not,  by 
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any  legislation,  abridge  the  constitutional  term  of  office  of 
an  elected  circuit  judge ;  but  if,  at  the  time  when  by  law 
a  judge  would  have  to  be  elected  for  a  given  circuit,  such 
circuit  has  by  law  ceased  to  exist,  it  would  seem  to  be 
clear  that  no  judge  could  lawfully  be  elected  for  such  cir- 
cuit. That  is  what  the  Legislature  sought  to  accomplish 
by  the  proviso  in  question,  and  we  think  it  was  not  iu  con- 
flict with  the  constitution,  nor  does  it  impair,  in  any  man- 
ner, the  validity  of  the  aforesaid  act  of  March  2l8t,  1879. 

We  find  no  error  in  the  record  of  this  cause. 

The  judgment  is  affirmed,  at  the  appellant's  costs. 


The  Board  op  Commissioners  of  Fountain  County  v.  Loeb        i  es   » 

ET  AL.  ' 

County  Commissioners. — Absence  of  Papers,  on  Appeal. — Dismissal  of  Ajy- 
peal. — Praeiice. — The  absence  of  material  papers  in  a  cause  appealed  from 
a  board  of  county  commissioners  to  the  circuit  court  is  ground  for  a  mo- 
tion to  cause  them  to  be  supplied,  but  not  to  dismiss  the  appeal. 

Same. — Defective  Appeal  Bond, — The  fact  that  the  appeal  bond  given  on 
appeal  from  a  board  of  commissioners  to  the  circuit  court  is  made  payable 
to  the  county,  instead  of  to  the  board  of  county  commissioners,  is  not 
ground  for  dismissing  the  appeal,  but  may  be  reached  by  motion. 

Same. — Complamt — Names  of  Pariies. — An  account  against  a  board  of  com- 
missioners, filed  for  allowance,  was  in  the  form  of  an  ordinary 
account,  specifying  the  county  as  the  debtor  and  the  claimants  in 
their  partnership  name,  but  sworn  to  in  their  individual  names. 

Heldy  that,  on  demurrer,  this  was  sufficient,  both  before  the  board  and  in  the 
circuit  court  on  appeal. 

Same. — Appeal, — Ooods  furnished  for  Pauper. — An  appeal  will  lie  to  the 
circuit  court,  from  the  decision  of  a  board  of  commissioners,  refusing  an 
allowance  for  clothing  furnished  for  a  pauper,  on  the  order  of  a  township 
trustee. 

Same. — Order  of  Board. — Notice  by  Publication. — An  answer  alleging  that 
the  board  had  made,  entered  of  record,  and  by  .publication  given  notice  of, 
an  order  that  no  goods  for  paupers  should  be  paid  for  in  the  future,  in  ex- 
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cess  of  a  specified  amount,  alleging  notice  thereof  to  the  township  trustee, 
but  not  alleging  that  the  claimant  had  notice  thereof  before  the  goods 
were  furnished,  is  insufficient. 
Same. — Refusal  of  Trial  by  Jury. —  Waiver. — Change  of  Venue. — Where  a 
county  is  a  party  to  an  action  for  the  recovery  of  a  money  judgment; 
pending  in  a  court  of  that  county,  and,  refiuing  to  take  a  change 
of  venue,  persistently  challenges  all  jurors  empanelled  in  the  ac- 
tion,  for  cause,  the  court  may  disregard  its  demand  for  a  trial  by  jury,  and 
try  the  cause  itself. 

From  the  Fountain  Circuit  Court 

H.  li.  Dochterman  and  T.  L,  Stilwell^  for  appellant. 
W.  A    Tipton  and  S.  F.  Woodj  for  appellees. 

BiDDLE,  J. — The  appellees  filed  their  account  before  the 
Board  of  Commissioners  of  Fountain  County,  for  clothing 
furnished  to  poor  persons,  a  part  of  which  was  for  burial 
purposes,  by  order  of  the  township  trustee  of  Troy  Town- 
ship, amounting  to  thirty-eight  dollars  and  sixty  cents. 
The  board  allowed  five  dollars  of  the  account,  but  refused 
to  allow  the  balance. 

The  appellees  appealed  to  the  circuit  court.  In  the  cir- 
cuit court,  the  board  moved  to  dismiss  the  appeal.  The 
motion  was  overruled.  The  board  then  demurred  to  the 
complaint,  upon  the  ground  that  it  did  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action.  The  demurrer  was 
overruled. 

Answer  in  five  paragraphs.  Demurrers  alleging  a  want  of 
facts  were  overruled  to  the  second  and  fourth  para- 
graphs of  answer,  and  sustained  to  the  third  and  fifth 
paragraphs. 

Reply  in  general  denial.  Trial  by  the  court,  and  find- 
ing for  the  appellees,  for  thirty-nine  dollars  and  sixty-four 
cents.  Motion  for  a  new  trial  overruled  ;  judgment  on  the 
finding,  and  appeal. 

The  record  presents,  and  the  parties  discuss,  the  follow- 
ing points: 

1.  That  the  court  erred  in  overruling  the  motion  to 
dismiss  the  appeal. 
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The  ground  taken  for  this  motion  is,  1.  That  all  the 
papers  in  the  cause  were  not  filed  in  the  circuit  court ;  2. 
That  there  is  no  sufficient  appeal  bond  filed  in  the  case ; 
and,  3.     That  it  is  a  case  in  which  an  appeal  will  not  lie. 

What  papers  in  the  case  were  not  filed  in  the  circuit 
court  does  not  appear.  If  they  were  of  any  importance, 
they  could  have  been  obtained  on  motion  of  either  party, 
if  in  existence ;  if  not,  they  could  have  been  supplied. 

The  objection  taken  against  the  bond  is,  that  it  is  made 
payable  to  Fountain  County  instead  of  to  the  Board  of  Com- 
missioners of  Fountain  County.  In  appeals  from  the 
board  of  commissioners,  the  statute  declares  that  the  case 
shall  not  be  dismissed  on  account  of  a  defect  in  the  appeal 
bond,  but  that  the  appellant,  "  when  required  by  the  court 
to  which  such  appeal  is  taken,"  shall  file  a  sufficient  bond. 
If  the  board  of  commissioners  wanted  a  better  bond,  they 
could  have  had  it  on  motion,  doubtless ;  but  the  defect 
in  the  bond  was  not  ground  for  the  dismissal  of  the  ap- 
peal.   Acts  1875,  p.  112,  sec.  1. 

The  case  is  one  in  which  an  appeal  will  lie.  No  appeal 
vrUi  lie  from  the  decision  of  the  board  of  commissioners, 
in  making  allowances  for  services  voluntarily  rendered,  or 
things  voluntarily  furnished  for  the  public  use,  but  this  is 
not  such  a  case.  The  court  was  right  in  overruling  the 
motion  to  dismiss  the  appeal.  1  R.  S.  1876,  p.  63, 
sec.  9. 

2.     The  ground  taken  in  support  of  the  demurrer  to  the 

•  complaint  is,  that  the  account  is  made  out  against  Foun- 

tain  county,  instead  of  the   Board  of  Commissioners  of 

Fountain  county,  and  does  not  show  the  full  names  of  the 

appellees.     The  form  of  the  account  is  as  follows : 

"  Fountain  County,  Indiana, 

"  To  L.  &  J.  Loeb,  by  C.  W.  Clark,  Dr.'' 

The  items  are  then  stated.  This  form  of  account  is 
sufficient  before  the   board  of  commissioners,  and,  being 


32  SUPREME  COURT  OF  INDIANA. 

The  Board  of  Gommissioiiers  of  Fountain  County  v.  Loeb  ei  al. 

sufficient  there,  is  sufficient  in  the  circuit  court  on  appeal. 
No  particular  form  of  pleading  is  required  in  such  a  case. 
It  is  quite  different  from  bringing  the  board  of  commis- 
sioners into  another  court  by  process.  The  board  can  not 
mistake  its  own  identity,  nor  the  identity  of  the  county  it 
represents.  The  case  of  The  Board  of  Commissioners  of 
Fountain  County  v.  Wood^  35  Ind.  70,  is  in  point.  See, 
also,  The  Board  of  Commissioners  of  Blackford  County  v. 
Shrader,  36  Ind.  87 ;  and  The  Board  of  Commissioners  of 
Jennings  County  v.  Verbarg^  63  Ind.  107. 

The  affidavit  attached  to  the  account,  by  which  it  is 
sworn  to,  states  the  full  names  of  the  appellees.  This  is 
sufficient.  Perhaps,  the  account  could  have  been  made 
more  certain  on  motion,  but  it  is  not  subject  to  demurrer 
for  want  of  facts.  Jameson  v.  The  Board  of  Commissioners 
of  Bartholomew  County^  64  Ind.  524. 

3.  Sustaining  the  demurrer  to  the  third  paragraph  of 
the  appellant's  answer. 

This  paragraph  avers  that  the  board  of  commissioners, 
on  the  10th  day  of  December,  1875,  at  a  regular  session, 
made  and  entered  of  record  the  following  order  : 

"  Ordered,  That,  from  and  after  this  date,  no  bills  for 
burial  clothes  for  paupers  will  be  allowed  when  said  bills 
exceed  the  sum  of  five  dollars  per  suit ;  and  it  is  further 
ordered  that  the  above  order  be  published — one  insertion — 
in  the  *  Attica  Ledger '  and  '  People's  Friend.'  " 

That  said  order  was  published  as  ordered,  and  that 
Charles  W.  Clark,  the  trustee  of  Troy  township,  had  no- 
tice of  said  order  at  the  time  the  articles  were  purchased 
of  the  appellees;  but  the  paragraph  contains  no  averment 
that  the  appellees  had  notice  of  said  order  at  the  time 
they  furnished  the  goods.        ^- 

Without  deciding  what  would  be  the  effect  of  such  or- 
der, if  notice  of  it  had  been  traced  to  the  appellees  before 
they  sold  the  goods  to  the  township  trustee,  it  is  clear  that 
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without  they  had  such  notice  before  they  furnished  the 
goods,  the  paragraph  is  insufficient.  The  demurrer  to  it, 
therefore,  was  properly  sustained. 

4.  The  fifth  paragraph  of  answer  sets  out  a  different 
order  passed  and  published  by  the  board  of  commissioners, 
but  it  brings  no  notice  of  the  order  to  the  appellees  before 
they  furnished  the  goods  to  the  township  trustee.  It  is, 
therefore,  insufficient  for  the  reasons  given  above,  if  upon 
no  other  ground. 

It  may  be  mentioned  that  the  second  paragraph  of  an- 
swer, vipon  which  issue  of  fact  was  taken,  includes  all  the 
averments  contained  in  the  third  paragraph,  to  which  the 
demurrer  was  sustained ;  and  that  the  fourth  paragraph, 
upon  which  issue  of  fact  was  taken,  contains  all  the  aver- 
ments in  the  fifth  paragraph,  to  which  the  demurrer  was 
sustained  ;  and  that  neither  of  the  paragraphs  amounts  tp 
any  thing  more  than  a  denial  of  the  claim,  except  as  to  five 
dollars.  As  the  general  denial  was  pleaded,  we  can  not  see 
how  the  appellant  was  injured  at  the  trial  by  the  conditioiu. 
of  the  pleadings. 

5.  But  a  more  serious  and  difficult  question  remains  to> 
be  decided.  It  is  claimed  that  the  appellant  was  denied! 
the  right  of  trial  by  jury,  although  it  was  at  the  time  de- 
manded. A  bill  of  exceptions  brings  before  us  the  foUow-^ 
iug  facts : 

A  jury  was  placed  in  the  box,  each  juror  of  which,  upon: 
his  voire  dirCy  stated  that  he  was  a  resident  and  tax-payer  of 
Fountain  county,  in  the  State  of  Indiana.    Upon  this^state^ 
of  facts,  the  appellant  challenged  each  juror  for  cause.  The^ 
challenge  was  properly  sustained.     Hearn  v.  The  City  of 
GreensburgK  51  Ind.  119.  "And  thereupon  the  court  asked' 
the  defendant  if  she  would  try  or  submit  said  cause  for  trial, 
to  any  jury,  or  to  any  persons  selected  as  jurors  from  the 
resident  citizens  and   taxpayers  of  Fountain  county,  Indi- 
ana ;  and  the  defendant  answered  that  she  wouldt  not,  buti: 
Vol.  LXVni.— 3 
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would  challenge  every  such  jury,  and  such  persons  selected  as 
jurors,  for  the  reason  that  such  jury,  and  such  persons  and 
jurors,  would  be  interested  in  the  result  of  the  suit.  The 
plaintiffs  then  demanded  a  trial  of  said  cause  by  the  court, 
without  the  intervention  of  a  jury. 

**The  court  then  announced  to  the  defendant,if  she  would' 
prepare  and  file  in  said  court,  in  said  cause,  a  motion  and 
affidavit  for  a  change  of  venue  in  said  cause,  from  the. 
county,  for  the  reason  that  the  county  was  a  party,  the 
motion  would  be  sustained,  and  the  change  of  venue 
granted  ;  and  that,  if  the  defendant  refused  to  make  and 
file  such  affidavit  and  motion,  the  cause  would  be  set  down 
for  hearing  and  trial  before  the  court,  without  the  inter- 
vention  of  a  jury.  The  defendant  thereupon  refused  to 
make  and  iile  in  said  cause  such  affidavit  and  motion  for  a 
change  of  venue  of  said  cause.  The  plaintiffs  then  demand- 
ed a  trial  of  said  cause  before  the  court,  without  the  inter- 
vention of  a  jury.  The  defendant  demanded  a  trial  of 
said  cause  by  and  before  a  jury  consisting  of  impartial  and 
disinterested  jurors,  but  defendant  refused  to  try  said  cause 
by  or  before  any  jury  or  persons  selected  as  jurors  from 
the  citizens  and  taxpayers  of  Fountain  county,  Indiana. 
And  the  court  thereupon,  over  the  objection  and  ex- 
ception of  the  defendant,  at  the  time  made,  set  said  cause 
down  for  hearing  and  trial  before  the  said  court,  without 
the  intervention  of  a  jury ;  and  thereupon  the  said  court 
proceeded  to  hear  and  determine  said  cause,  and  did 
hear,  try  and  determine  said  cause,  without  the  in- 
tervention of  a  jury,  over  the  objection  and  exception  of 
the  defendant  at  the  time  made,  the  defendant  then  and 
there  claiming  and  insisting  on  her  right  to  a  trial  of  said 
cause  by  and  before  a  jury  consisting  of  impartial  and  dis- 
interested jurors." 
Section  340  of  the  code  provides  that  "  The  trial   by 
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jury  may  be  waived  by  the  parties  in  all  actions,   in   the 
following  manner : 

First.     By  failing  to  appear  at  the  trial ; 
Second.    By  written  consent  in  person,  or  by  attorney, 
filed  with  the  clerk ; 

"  Third.  By  oral  consent  in  open  court,  entered  on  the 
record/' 

In  the  case  of  Shaw  v.  Kent,  11  Ind.  80,  it  was  held 
that,  as  the  Legislature  had  provided  certain  modes  of 
waiving  the  right  of  trial  by  jury,  all  other  modes  were 
impliedly  excluded.  In  the  case  of  TTie  Madison  and  In- 
dianapolis  R.  R.  Co.  v.  Whiteneck,  8  Ind.  217,  this  court 
decided  that  if  a  party  voluntarily  abstain  from  claiming 
the  right  of  trial  by  jury,  in  a  given  case,  it  may  be  judi- 
cially held  that  the  right  is  waived.  In  Hauser\.  Roth,  37 
Ind.  89,  the  case,  which  was  for  a  specific  performance  of  a 
contract  for  the  sale  and  conveyance  of  real  estate, 
was  referred  to  a  master.  Upon  return  of  the  master's 
report,  the  defendant  moved  the  court  that  a  jury  be  called 
to  try  the  cause.  The  motion  was  overruled,  and  excep- 
tion reserved.  As  the  appellant  was  in  court  at  the  time 
the  cause  was  referred  to  the  master,  and  was  required  to 
furnish  him  with  a  bill  of  particulars  of  the  items  of  ac- 
count claimed  in  his  answer,  it  was  held  that  he  had  thus 
waived  his  right  to  a  trial  by  jury,  by  "  oral  consent  in 
open  court,  entered  on  the  record ;  "  and  the  case  was  thus 
reconciled  with  that  of  Shaw  v.  Kent,  11  Ind.  80.  See, 
also,  Clem  v.  Durham,  14  Ind.  263. 

The  constitution  declares  that,  in  all  civil  cases,  the  right 
of  trial  by  jury  shall  remain  inviolate ;  but  it  is  left  to 
the  Legislature  to  prescribe  the  mode  by  which  this  right 
shall  be  asserted.  As  it  is  impossible  to  obtain  jurors  in  a 
county,  who  are  not  pecuniarily  interested,  in  some  small 
degree  at  least,  in  every  suit  wherein  the  same  county  is  a 
party,  it  is  provided  by  section  207  of  the  code,  that,  when  the 
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county  is  a  party  to  a  suit,  it  shall  be  cause  for  a  change  of 
the  venue.  This  necessary  regulation  does  not  violate  the 
right  of  a  county,  nor  the  right  of  any  citizen  in  the  county, 
to  a  trial  by  jury  in  a  case  where  the  county  is  a  party.  Its 
purpose  is  to  preserve  the  right,  which  could  not  other- 
wise be  enjoyed ;  and  whoever  desires  to  enjoy  that  right, 
of  trial  by  jury,  might  claim  it  according  to  the  method 
prescribed  by  the  law.  The  interpretation  of  the  consti- 
tution, as  claimed  by  the  appellant,  would  deny  the  right 
of  trial  by  jury  in  all  cases  where  the  county  in  which  it 
was  had  was  a  party  to  the  suit,  unless  both  parties  would 
waive  the  objection  on  account  of  the  interest  of  the  ju- 
rors in  the  result  of  the  suit,  and  would  put  it  in  the 
power  of  either  party  to  effectually  block  the  administra- 
tion of  justice  in  all  such  cases.  We  can  not  approve  of  this 
view.  In  this  case  the  appellant  demanded  the  right  of  trial 
by  jury  in  a  way  that  made  it  impossible  for  the  court  to 
grant  it,  because  there  was  no  law  authorizing  it  by  that 
method,  and  refused  to  accept  the  right,  when  proffered  in 
the  only  way  prescribed  by  the  law.  When  the  appellant 
orally,  in  open  court,  demanded  the  right  of  trial  by  jury  con- 
trary to  law,  and  refused  orally,  in  open  court,  to  accept 
the  right  according  to  law,  and  such  demand  and  refusal 
w^ere  -made  matter  of  record,  it  is  not  doing  violence  to 
the  meaning  of  words,  to  hold  that  the  appellant  waived 
the  right  of  trial  by  jury,  "  by  oral  consent  in  open  court, 
entered  on  the  reconJ."  Under  such  circumstances,  the 
court  did  not  err  in  trying  the  case  without  the  interven- 
tion of  a  jury,  and  over  the  objection  and  exception  of 
the  appellant. 

The   judgment  is » affirmed,    at    the  costs  of  the  ap- 
pellant. 
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Liquor  JjHW. ^Criminal  Law.-^  Venue.— WherSt  on  the  trial  of  a  prose- 
cution for  retailing  intoxicating  liquor  without  a  license,  there  is  no  evi- 
dence as  to  the  renue,  a  oonvietioa  wiU  not  be  upheldL 

From  the  Delaware  Circuit  Court 

T.  J.  Blount  and  Ci  B.  Templer^  for  appellant. 
71  W.  Woollen,  Attorney  General,  for  the  State. 

NiBLACK,  J. — The  appellant,  Albert  J.  Garst,  was  indict- 
ed in  the  court  below,  for«elling  intoxicating  liquors  in  a 
leas  quantity  than  a  quart,  to  one  Martin  Gallaher,  without 
a  license  authorizing  him  to  make  such  a  sale. 

The  appellant  pleaded  not  guilty,  and,  upon  a  trial  by 
the  court,  was  found  guilty,  and  adjudged  to  pay  a  fine  of 
twenty  dollars,  and  the  costs  of  the  prosecution  against 
him.  By  a  proper  motion  for  a  new  trial,  the  question  was 
raised  as  to  the  sufficiency  of  the  evidence  to  sustain  the 
indictment. 

Gallaher,  the  prosecuting  witness,  testified,  amongst 
other  things,  as  follows : 

"  I  live  in  Muncie ;  know  defendant;  a  day  or  two  be- 
fore the  10th  day  of  February,  1878, 1  got  a  drink  of 
whiskey  from  defendant;  I  had  just  returned  from  Chica- 
go, where  I  had  been  shipping  cattle." 

This  was  all  the  evidence  referring,  in  the  remotest 
degree,  to  the  locality  in  which  the  alleged  sale  of  whiskey 
took  place. 

It  is  objected  that  this  evidence  did  not  sufficiently 
establish  the  venue  of  the  supposed  illegal  sale.  The  ob- 
jection thus  made  is  fully  sustained  by  the  case  of  Deck 
v.  The  StatCy  47  Ind.  245,  a  case  very  much  in  point,  and 
must  be  permitted  to  prevail.  The  venue  constitutes  a 
material  part  of  every  criminal  offence,  and  must  be  satis- 
factorily proved  before  the  party  charged  can  be  lawfully 
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convicted.  Nothing  was  really  shown,  as  to  the  venue  of 
the  oftence  charged  in  this  case,  by  the  evidence  set  out  as 
above.  The  court  manifestly  erred  in  refusing  to  grant 
a  new  trial.     Stazey  v.  The  StatCy  58  Ind.  514. 

The  judgment  is  reversed,  and  the  cause  is  remailded 
for  a  new  trial. 


.   Buntin  v.  The  State. 

Criminal  Law. — Indictment  — Assault  and  Battery  toiih  Intent  to  Hob. — 
IHme  and  Place. —  Value, — Description  of  Property. —  Words  and  Phrases. — 
An  indictment  charged,  that,  at,  etc,  on,  etc.,  the  defendant,  '*in  a  rude, 
.  insolent  and  angry  manner,  did  unlawfully  touch  one  "  J.  M.,  **  with  in- 
tent  forcibly  and  feloniously,  by  violence  and  putting  him  in  fear,  to  take 
from  his  person  the  goods  and  chattels  of  him,  the  said  *'  J.  M.,  etc. 

Heldy  that  the  indictment  sufficiently  charges  an  assault  and  battery,  with 
intent  to  commit  robbery. 

Held,  also,  that  it  sufficiently  charged  the  "  time  and  place.'' 

Held^  also,  that  it  was  not  necessary  to  describe  the  "  goods  and  chattels  " 
mentioned,  nor  (as  a  value  is  imported  by  these  words)  to  allege  their 
value. 

Same. — Recalling  Jury  to  withdraw  Erroneous  Instruction. — After  a  jury  had 
retired  to  consult  as  to  their  verdict,  the  court  recalled  them  into  open 
court,  and,  in  the  presence  of  the  defendant,  withdrew  an  erroneous  in- 
.  struction  given  to  them  before  retiring,  and  gave  them  a  proper  instruc- 
tion upon  the  subject  covered  by  that  withdrawn. 

Heidi  that  there  was  no  error. 

From  the  LaPorte  Circuit  Court. 

J,  Bradley  and  J.  H,  Bradley,  for  appellant. 
T.  W,  Woollen.,  Attorney  General,  and  6r.  Fordy  Prose- 
cuting Attorney,  for  the  State. 

WoRDEN,  J. — Indictment,  in  the  court  below,  against  the 
appellant  and  one  Arthur  Harness,  in  two  counts,  the  first 
of  which  need  not  be  noticed,  as  no  question  arises  upon  it. 

The  second  charged  that  "Arthur  Harness  and   Marion 
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EuutiD,  on  the  8th  day  of  November,  1879,  at  said  county, 
in  a  rude,  insolent  and  angry  manner,  did  unlawfully 
touch  one  James  McMahon,  with  intent  forcibly  and  felo- 
niously, by  violence  and  putting  him  in  fear,  to  take  from 
his  person  the  goods  and  chattels  of  him,  the  said  James 
McMahon ;  contrary,"  etc. 

The  appellant  was  put  upon  his  trial  separately,  and 
found  guilty  by  the  jury  upon  the  second  count  in  the  in- 
dictment, and  sentenced  to  pay  a  tine  and  be  imprisoned  in 
the  state-prison  for  the  period  of  two  years,  over  motions 
in  arrest  of  judgment  and  for  a  new  trial. 

The  count  sufficiently  charges  the  assault  and  battery, 
and  the  question  presented  is  whether  it  sets  forth  the  felo- 
ny intended  to  be  perpetrated,  with  sufficient  certainty 
and  accuracy. 

It  may  be  regarded  as  settled  that,  in  an  indictment  for 
an  assault,  or  an  assault  and  battery,  with  intent  to  com- 
mit a  felony,  the  felony  intended  to  be  committed  must  be 
set  forth  with  precision  and  certainty.  Ordinarily,  the 
felony  intended  to  be  committed  must  be  described  with 
as  much  certainty  and  accuracy  as  if  the  indictment  had 
been  based  upon  the  commission  of  the  felony  intended. 
Landringham  v.  The  State^  49  Ind.  186 ;  Scudder  v.  The 
State,  62  Ind.  13. 

The  intended   felony  attempted  to   be  charged   is  the 

crime  of  robbery,  which  is  defined   by   our  statute   as 

follows : 

"Every 'person  who  shall,  forcibly  and  feloniously,  take 

from  the  pers:  n  of  another  any  article  of  value  by  vio- 
lence, or  putting  in  fear,  shall  be  deemed  guilty  of  rob- 
bery/' etc.     2  R.  8.  1876,  p.  432,  sec.  18. 

The  appellant  makes  the  point  that  the  count  is  bad  be- 
cause it  does  not  show  the  time  and  place  of  the  intent  to 
commit  the  felony  ;  in  other  words,  because  it  does  not  use 
the  words  "with  intent  then  and  there^  forcibly,"  etc. 
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The  time  and  place  of  the  perpetration  of  the  assault 
and  battery  had  been  stated  in  charging  the  same,  ancji  that 
was  sufficient.  The  statute  provides  that  "No  indictment 
or  information  may  be  quashed  or  set  aside  for  any  of  the 
following  defects:         *  *  * 

"  Second.  For  the  want  of  an  allegation  of  the  time  or 
place  of  any  material  fact,  when  the  venue  and  time  have 
once  been  stated  in  the  indictment,  or  information."  2 
R.  S.  1876,  p.  886,  sec.  61. 

But  objections,  apparently  more  substantial,  are  made  to 
the  count.  It  will  be  seen  that  the  "goods  and  chattels'* 
intended  to  be  taken  from  the  person  of  McMahon  are  not 
described,  nor  is  it  alleged  that  they  had  any  value.  If 
the  charge  had  been  for  the  commission  of  the  rob- 
bery, instead  of  an  assault  and  battery  with  intent  to  com- 
mit it,  it  would  seem  that  the  goods  and  chattels  should 
have  been  more  particularly  described.  Arnold  v.  The 
State,  52  Ind.  281. 

In  such  case  the  prosecutor  would  have  no  difficulty  in 
describing  the  property  taken.  But  it  is  conceived  that  iu 
this  respect  there  is  a  difference  between  the  charge  of  a 
I'obbery,  and  the  charge  of  an  assault  and  battery  with  in- 
tent to  rob.  In  the  latter  case  the  assailant,  at  the  time  of 
the  assault,  may  not  intend  to  take  any  particular  proper- 
ty. He  may  not  know  what  property  or  valuables  the 
person  assailed  may  have  about  his  person,  but  may  intend 
to  take  whatever  may  be  found.  In  such  case  it  could 
not,  with  propriety,  be  said  that  the  assailant  in'tended  to 
take  any  particular  article;  and,  therefore,  it  would  be 
sufficient  to  allege  an  intent  to  take  goods  and  chattels, 
without  a  more  particular  description  of  them. 

The  want  of  an  allegation,  that  the  goods  and  chattels 
had  some  value,  presents  a  question  about  which  we  have 
had  some  doubt ;  but  we  have  concluded  that  the  objection 
is  of  no  importance. 
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It  is  true,  that,  to  constitute  a  robbery,  the  article  or  arti- 
cles taken  must  have  some  value,  but  that  value  may  be 
infinitely  small.  It  may  not  be  to  the  extent  of  the  least 
coin,  even  of  a  farthing.  2  Archb.  Crim.  Prac.  &  Plead., 
top  page  1,287. 

^' Words  used  in  the  statute  to  define  a  public  offence, 
need  not  be  strictly  pursued,  but  other  words,  conveying 
the  same  meaning,  may  be  used."  2  R.  S.  1876,  p.  385, 
sec.  59.  And  "The  words  used  in  an  indictment  must  be  con- 
strued in  their  usual  acceptation,  in  common  language,  ex- 
cept words  and  phrases  defined  by  law,  which  are  to  be 
construed  according  to  their  legal  meaning.''     /(/.,  sec.  58. 

Now  it  seems  to  be  clear  that  the  words  "goods  and 
chattels,"  used  in  their  ordinary  meaning,  import,  of  them- 
selves, articles  of  value.  Articles  that  have  no  value  what- 
ever could  hardly  be  called  goods  or  chattels,  within  the  or- 
dinary meaning  of  those  words.  The  words,  to  be  sure, 
embrace  not  only  money,  {Hall  v.  The  State^  3  0.  S.  575,) 
but  an  endless  variety  of  personal  property.  But  we  can 
conceive  of  nothing  that  rises  to  the  dignity  of  goods  and 
chattels  that  is  utterly  destitute  of  value.  We  think,  there- 
fore, that  the  words  "goods  and  chattels"  convey  a  mean- 
ing as  broad  as  the  words  "articles  of  value." 
Goods  and  chattels  are  articles  of  value.  The  indict- 
ment must  be  taken,  then,  to  have  alleged  an  intent  to 
take,  from  the  person  assaulted,  articles  of  value  ;  and  this 
fills  the  requirement  of  the  statute.  The  amount  of  the 
value  need  not  have  been  stated,  because  the  amount  is  not 
an  element  in  the  <lescription  of  the  oftence,  and  does  not 
constitute  an  ingredient  by  which  the  punishment  is  regu- 
lated.    1  Bishop  Crim.  Proced.,  sees.  540,  541,  567. 

We  are  of  opinion,  for  the  foregoing  reasons,  that  the 
court  below  committed  no  error  in  overruling  the  motion 
in  arrest  of  judgment. 

We  are  aske<l  to  reverse  the  judgment  on  the  evidence ; 
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but,  having  examined  the  evidence  carefully,  we  are  of 
opinion  that  the  case  is  one  which  does  not  call  for  our  in- 
terference. 

The  court  committed  an  error  in  one  of  its  charges  to 
the  jury  on  the  subject  of  an  alibi;  but  that  error  was  ob- 
viated by  the  court,  who,  after  the  jury  had  retired  to  con- 
sider of  their  verdict,  caused  them  to  be  returned  into  open 
court,  and,  in  the  presence  of  the  appellant,  withdrew  the 
obnoxious  charge  altogether,  and  gave  them  another  and 
correct  charge  on  the  subject. 

We  think  there  is  no  error  in  the  record,  and  the  judg- 
ment below  must  be  affirmed. 

The  judgment  is  affirmed,  with  costs. 


Wagner  v.  The  State. 

CoNTKMPT. — Appeal  from  Justice  to  Circuit  Court — An  appeal  lies  to  the 
circuit  court  from  a  judgment  of  a  justice  of  the  peace,  assessing  a  fine 
for  contempt. 

From  the  DeKalb  Circuit  Court. 

W.  L,  Penfield  and  C.  E.  Emanuel^  for  appellant. 
T.  W.  Woollen^  Attorney  General,  for  the  State. 

Scott,  J. — On  the  18th  day  of  August,  1879,  there  was 
a  cause  pending  before  Frank  M.  Bacon,  a  justice  of  the 
peace  for  Keyser  township,  DeKalb  county,  Indiana. 

During  the  trial,  Wagner  used  certain  language  to  the 
justice,  which  said  justice  considered  a  contempt  of  court, 
and  the  justice  asked  him  to  purge  himself  from  such  con- 
tempt, which  Wagner  refused  to  do.  Whereupon  said 
justice  assessed  a  fine  against  said  Wagner,  for  such  con- 
tempt, in  the  sum  of  five  dollars,  and  rendered  judgment 
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against  him  for  five  dollars  and  costs,  and  that  he  be  com- 
mitted "  until  the  fine  be  paid  or  replevied." 

Wagner  filed  a  bond,  and  appealed  to  the  circuit  court. 
The  circuit  court,  on  motion,  dismissed  the  appeal  for 
the  reason  that  no  appeal  would  lie  from  a  justice  in  such 
a  case.     Wagner  excepted,  and  appeals  to  this  court. 

We  are  of  opinion  that  an  appeal  will  lie  from  a  justice 
in  cases  of  contempt.  WhiUem  v.  The  StaiCy  86  lud.  196; 
The  State  v.  Newton^  62  Ind.  517.  The  court  erred  in  dis- 
missing the  appeal. 

The  judgment  of  the  circuit  court  is  reversed,  with  in- 
structions to  overrule  the  motion  to  dismiss  the  appeal. 


Johnson  et  al.  v.  Thb  State. 

Criuikal  Law. — Candying  off  Qrowing  Crop. — Description  of  Lands. — /ti- 
dietmenl. — An  indictment  under  section  76  of  the  act  defining  misdemean- 
ors, 2  R.  S.  1876;  p-  481,  need  not  describe  lands  alleged  to  have  been  en- 
tered upon,  more  fully  than  as  the  lands  of  the  owner,  with  their  loca- 
tion, etc.  I 

Same. — Growing  Com. — Ripe  Com. — An  indictment  under  such  section  for 

pulling  off  and  carrying  away  com  must,  to  be  sufficient,  allege  that  the 

corn  was  ^ou;m^  on  the  stalk,  or  green.  Pulling  off  and  carrying  away  ripe 

corn  on  the  stalk  is  punishable  under  section  14  of  the  misdemeanor  act 

From  the  Grant  Circuit  Court. 

G.  W.  Harvey^  for  appellants. 

7\  W.  Woollen,  Attorney  General,  and  A.  E.  Steele^  Pros- 
ecuting Attorney,  for  the  State. 

HowK,  C.  J. — The  indictment  against  the  appellants  in 
this  case  charged,  in  substance,  that  on  the  2d  day  of  No- 
vember, 1878,  in  Grant  county,  Indiana,  the  appellants  did 
then  and  there  unlawfully  go  upon  the  land  of  one  David 
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Uazzard,  aud  did  then  and  there  unlawfully  pull  off  of  the 
stalk,  and  carry  away,  eighty  bushels  of  corn,  which  was 
then  and  there  attached  to  the  realty,  said  corn  being  an 
annual  product,  and  then  and  there  being  the  property  of 
the  said  David  Hazzard,  and  of  the  value  of  twenty-five 
dollars. 

The  appellants  moved  the  court  to  quash  the  indictment, 
which  motion  was  overruled,  and  to  this  ruling  they  ex- 
cepted. Afterward,  on  arraignment,  they  each  interposed 
a  plea  of  not  guilty  as  charged  in'  the  indictment.  The 
cause  was  tried  by  a  jury,  and  a  verdict  was  returned,  find- 
ing them  guilty  as  charged,  and  assessing  their  punish- 
ment at  a  fine  in  the  sum  of  twenty  dollars. 

The  appellants*  motions  for  a  new  trial  and  in  arrest  of 
judgment,  having  each  been  overruled  by  the  court,  and 
their  exceptions  entered  to  these  rulings,  judgment  was 
rendered  on  the  verdict. 

Among  the  errors  assigned  by  the  appellants  in  this 
court  were  the  decisions  of  the  circuit  court  in  overruling 
their  motions  to  quash  the  indictment,  and  in  arrest  of 
judgment.  Each  of  these  alleged  errors  calls  in  questiou 
the  sufficiency  of  the  facts  stated  in  the  indictment  to 
constitute  a  public  offence.  It  is  manifest,  we  tMnk,  from 
the  language  used  in  the  indictment,  the  substance  of 
which  we  have  given,  that  it  was  intended  to  charge  the 
appellants  therein  and  thereby  with  the  commission  of 
one  of  the  misdemeanors  which  are  defined,  and  the  pun- 
ishment thereof  prescribed,  in  section  76  of  the  misde- 
meanor act  of  June  14th,  1852,  as  the  section  was  amended 
by  an  act  approved  February  14th,  1865.  2  R.  S.  1876, 
p.  481 ;  Acts  1865,  Reg.  Sess.,  p.  86.  This  amended  sec- 
tion 76  makes  it  an  offence  for  any  person  to  unlawfully  go 
upon  the  lands  of  another  and  unlawfully  pull  off  and  car- 
ry away  any  corn  growing  on  the  stalk,  of  the  value  of  ten 
cents  or  upwards. 
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It  is  claimed  by  the  appellants'  counsel,  as  we  under- 
stand his  argument,  that  the  indictment  was  bad  because 
it  did  not  describe  specifically  the  particular  land  upon 
which  the  alleged  trespass  was  committed.  The  land  was 
described  as  the  land  of  David  Hazzard.  This  was  suffi- 
cient, we  think,  to  comply  with  the  statute.  Newland  v. 
The  State,  30  Ind.  Ill ;  Shipler  v.  Isenhower,  27  Ind.  86. 

It  is  also  claimed  that  the  indictment  is  insufficient,  in  this, 
that  it  did  not  charge  that  the  corn,  which  it  was  alleged 
the  appellants  had  unlawfully  pulled  off  and  carried  away, 
was,  in  the  language  uf  the  statute,  "  growing  on  the 
stalk.''  It  seems  to  us  that  this  point  is  well  taken.  In 
charging  the  alleged  offence,  the  indictment  should  have 
followed  the  language  of  the  statute,  or  used  other  equiv- 
alent words.  We  must  suppose  that  the  Legislature,  in 
using  the  expression  "  corn  growing  on  the  stalk,"  iotended 
to  express  all  that  the  words  imply.  Indeed,we  think  it  was 
probably  the  intention  of  the  Legislature,  in  this  amended 
section  76,  to  make  it  an  offence  to  pull  off  and  carry  away 
only  growing  or  green  corn.  The  other  provisions  of  the 
section,  in  relation  to  fruits  and  melons,  seem  to  us  to  sup- 
port this  view  of  the  section.  The  removal  of  ripe  corn 
from  the  lands  of  another,  without  a  license  from  compe- 
tent authority,  would  be  an  offence  within  the  purview 
and  meaning  of  section  14  of  the  misdemeanor  act  of 
June  14th,  1852  ;  but  it  seems  to  us  that  the  provisions  of 
said  amended  section  76  are  applicable  only  to  growing  or 
^reen  corn. 

In  any  view  of  the  question,  the  indictment  was  not 
sufficient,  we  think,  and  ought  to  have  been  quashed,  on 
the  appellants'  motion. 

The  judgment  is  reversed,  and  the  cause  is  remanded, 
with  instructions  to  sustain  the  motion  to  quash  the  in- 
dictment. 
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Padgett  et  al.  v.  The  State. 

Criminal  Law. — Keeping  Oaming  House. — Indictment. — An  indictment 
charged  that,  at,  etc..  on  a  certain  day  '*  and  on  divers  other  days  between 
said  day  **  and  the  returning  of  the  indictment,  the  defendant  *^  did  then 
and  there  unlawfully  keep  a  certain  building,  arbor,  booth,  shed  and  ten- 
ement, to  be  used  for  gaming,  and  then  and  there  unlawfully  suffered  *' 
certain  persons  named  and  others  unknown  **  to  play  at  a  certain  game  of 
cards  called  *  poker,*  for  money  and  other  articles  of  value." 

Held,  that  the  indictment  is  sufficient. 

Same. — Evidence. — Gaming  on  Defendant  a  Premises,  ioiihont  his  Knoxoledge. 
— A  convictlun  in  such  case  will  not  be  sustained  on  proof  that  gaming 
wiis  carried  on  by  third  persons,  on  the  premises  of  the  defendant,  without 
his  knowledge. 

From  the  Sullivan  Circuit  Court. 

W.  Martyn  and  A.  J.  Padgett^  for  appellants. 
T.  W.  Woollen^  Attorney  General,  for  the  State. 

NiBLACK,  J. — This  was  a  prosecution  for  keeping  a 
gaming  house.  The  substantial  part  of  the  indictment 
was  as  follows : 

"The  grand  jury  of  Sullivan  county,  in  the  State  of  In- 
diana, *  *  *  *  *  on  their 
oath,  present  that  one  Joseph  Norman  and  one  Charles 
Padgett,  late  of  said  county,  on  the  24th  day  of  January, 
A.  D.  1879,  and  on  divers  other  days  between  said  day  and 
the  day  of  making  tlus  presentment,  at  said  county  and 
State  aforesaid,  did  then  and  there  unlawfully  keep  a  cer- 
tain building,  arbor,  booth,  shed  and  tenement,  to  be  used 
for  gaming,  and  then  and  there  unlawfully  suffered  Stephen 
D.  Price,  Elias  Crauce,  Stephen  Dooley  and  divers  other  per- 
sons to  the  grand  jurors  unknovvn,  to  play  at  a  certain 
game  of  cards  called  *poker,'  for  money  and  other  articles 
of  value." 

The  defendants  moved  to  quash  the  indictment,  but  their 
motion  was  not  sustained.  A  jury  found  them  guilty  as 
charged,  and  assessed  a  fine  against  them  in  the  sum  of 
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fifty  dollars.  After  overruling  a  motion  for  a  new  trial, 
the  court  rendered  judgment  against  the  defendants,  upon 
the  verdict.  Errors  are  assigned  upon  the  overruling  of  the 
motion  to  quash  the  indictment,  and  upon  the  refusal 
of  the  court  to  grant  a  new  trial. 

The  sufficiency  of  the  indictment  is,  we  think,  fully  sus- 
tained by  the  case  of  Crawford  v.  The  State^  83  Ind.  804. 
We,  therefore,  see  no  error  in  the  refusal  of  the  court  to 
quash  the  indictment. 

Upon  the  trial,  Stephen  D.  Price  testified,  on  behalf  of 
the  State,  "that  he  had  played  poker  for  money  with  one 
Elias  Crance  and  one  Stephen  Dooley,  in  an  up-stairs  room 
over  the  saloon  of  said  defendant,"  within  two  years  pre- 
vious to  the  time  of  the  trial ;  that  "the  room  was  over 
the  billiard  room,  and  is  used  for  a  bedroom  and  ward- 
robe ;"  that  "there  was  but  one  table  in  the  room ;"  that 
**8tephen  Dooley  went  up  there  to  write  a  letter,  and  I 
followed  him  up  there  ;  then  Crance  came  up ;  don't  think 
defendants  saw  me  go  up.  The  table  had  books  and  sta- 
tionery on  it  when  we  went  up  there  ;  we  took  them  oflT;" 
that  "there  was  but  one  or  two  chairs  in  that  room  ;  we 
used  two  old  lemon  boxes  to  sit  on  to  play  ;  we  had  our 
own  cards  to  play  with  ;  there  were  no  cards  on  or  about 
the  table  we  played  on ;  we  did  not  ask  permission  of  the 
defendants  to  go  up  there  to  play  that  time  ;  I  have  asked 
permission  to  go  up  there  to  play,  but  have  always  been 
refused." 

Elias  Crance  testified,  "that  he  had  played  poker  there 
with  Stephen  D.  Price  and  Stephen  Dooley ;  that  he  had 
played  for  money ;  that  he  had  played  poker  there  for 
money  within  the  last  two  years,  as  much  as  a  half  dozen 
times  f  that  "I  did  not  get  permission  from  any  one  to  go 
up  there  ;  I  kept  my  clothes  there,  part  of  the  time,  and 
had  a  key  to  go  and  come  when  I  pleased  ;"  that  "some 
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of  the  players  furnished  the  cards ;  I  clerked  some  for  de- 
fendants ;  they  often  refused  to  allow  any  gambling  about 
their  house ;  I  never  knew  them  to  give  permission/' 

Stephen  Dooley,  in  his  testimony,  said  :  "Never  got  per- 
mission to  go  up  there  to  play  cards,  the  times  when  I 
played  with  Crance  and  Price ;  I  went  up  there  under  pre- 
tence to  write  a  letter.  I  have  asked  permission  to  play 
there,  but  was  always  refused." 

One  F.  M.  Davison  was  also  a  witness  on  behalf  of  the 
State,  and  testified  to  having  once  played  cards  for  money, 
in  the  room  referred  to  by  the  other  witnesses,  and  said  : 
"Did  not  get  permission  of  the  defendants  to  go  up  there  : 
I  went  to  the  door  at  the  top  of  the  stairs ;  I  knocked,  and 
Elias  Crance  let  me  in.         *        *         *  Don't  know 

that  the  defendants  knew  we  were  playing." 

One  Johnson,  another  witness  for  the  State,  on  his  cross- 
examination,  said  :  "  I  am  acquainted  with  the  location  of 
the  rooms  in  said  building.  The  first  room  we  go  in  is  a 
billiard- room.  There  is  one  door  in  the  center  of  the  west 
wall  of  this  room,  which  leads  into  the  bar-room.  There 
is  a  stairway  situated  in  the  south  corner  of  the  billiard- 
room,  which  leads  up  to  the  room  where  they  were  play- 
ing cards.  There  is  one  door  in  the  south  end  of  the  bill- 
iard-room; also  one  door  in  the  south-east  end.  A 
person  behind  the  bar  in  the  bar-room  could  not  see  a  per- 
son go  up  stairs.  I  have  often  heard  defendants  refuse 
to  allow  any  gambling  in  their  saloon  or  about  the 
premises." 

The  above  embraces  substantially,  and  almost  literally, 
all  the  evidence  given  by  the  State,  touching  the  supposed 
knowledge  of  the  defendants  of  the  gaming  testified  to 
by  the  several  witnesses  introduced  by  the  State. 

In  a  case  like  this,  the  fact  that  the  defendant  kept  or 
suffered  his  house  to  be  used  for  gaming  may  be  proved 
by  circumstances,  but  the  proof  must  at  least  show  that 
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he  had  knowledge  that  his  house  Avas  resorted  to  for  gam- 
ing. The  State  v.  Currier^  23  Me.  43  ;  The  State  v.  Cooster, 
10  Iowa,  453 ;  Moore  Grim.  Law,  sec.  808. 

In  this  case,  the  evidence,  as  we  construe  it,  did  not 
either  show  or  fairly  tend  to  show,  that  Ae  defendants  had 
any  knowledge  of  the  gaming  testified  to  by  the  witnesses 
on  the  part  ol  the  State.  Nor  was  this  failure  of  proof  m 
any  manner  supplied  by  the  testimony  given  on  behalf  of 
the  defendants. 

All  the  circumstances  would  seem  to  indicate  that  the 
room  referred  to  by  the  witnesses  had  not  been  especially 
kept  for  gaming  purposes,  and  we  see  nothing  in  the  evi- 
dence from  which  the  assent  of  the  defendants  to  the 
gaming  charged  could  have  been  reasonably  implied. 
We  ane,  therefore,  of  the  opinion  that  the  court  be- 
low erred  in  overruling  the  defendants'  motion  for  a  new 
trial. 

The  judgment  is  reversed,  and  the  cause  is  remanded. 
for  a  new  trial. 


Banty  et  al.  v.  Buckles  et  al. 

PftocKEDiNOS  SuprLiHCKTARY  TO  EXECUTION.— Com;)/(nn<>~/Vac<i>e; 

Examxnation  Under  Oath, — Demurrer. — In  a  proceeding  supplementary 
to  execution,  the  creditor  may  compel  the  defendants  to  answer  fully  un- 
der oath,  and,  from  the  information   thus  obtained,  frame  a  complaint. 
But,  if  the  creditor  seeks  to  subject  a  particular  claim  to  the  payment  of  his 
judgment,  he  should,  in  the  first  instance,  file  a  verified  complaint,  the- 
sufficiency  of  which  may  be  tested  by  demurrer. 

Same. — Turnpike  Company  and  its  Stockholders, — In  such  a  proceeding,  by. 
a  judgment  creditor  of  a  turnpike  company,  against  the  debtor  and  some 
of  its  stockholders,  to  subject  the  stock  subscribed  by  them  to  the  pay- 
ment of  the  judgment,  H  was  not  alleged  in  the  complaint  that  a  proper 
subecription  had  ever  been  obtained,  that  the  articles  of  association  had 
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ever  been   recorded,  that  a  board  of  directors    had  ever  been   elected, 
nor  that  the  stockholders  had  ever  been  ordered  by  the  board  of  directors 
to  pay  their  stock,  as  was  provided  in  their  subscription. 
Held^  on  demurrer,  that  the  complaint  was  insufficient. 

From  the  Delaware  Circuit  Court. 

W.  Brotherioriy  W.  March  and  C  E.  Shipley^  for  appel- 
lants. 
J.  S.  Buckles  and  J.  W.  Byariy  for  appellees. 

Scott,  J. — This  action  is  based  upon  section  522, — ^pro- 
ceedings supplementary  to  execution. 

The  appellees,  at  the  September  term  of  the  Delaware 
Circuit  Court,  obtained  a  judgment  by  agreement,  against 
one  of  the  defendants  called  the  Smithfield  and  Albany 
Turnpike  Company,  for  the  sum  of  seven  hundred  and 
seven  dollars  and  ninety  cents.  They  had  an  execution 
issued  on  this  judgment,  which  was  returned  unsatisfied. 
They  then  brought  this  proceeding  against  the  turnpike 
company  and  the  other  defendants,  Banty,  Jones  and 
Johnson,  to  compel  the  last  named  defendants  to  pay 
them,  on  their  judgment,  certain  sums  which  the  appellees 
alleged  the  said  Banty,  Jones  and  Johnson  severally  owed 
the  said  turnpike  company. 

It  appears  from  the  complaint,  that  articles  of  associa- 
tion were  drawn  for  the  purpose  of  organizing  this  turn- 
pike company,  and  a  copy  of  such  articles  was  filed  with 
the  complaint.  It  appears  from  these  articles  that  Banty 
subscribed  six  hundred  dollars,  that  Jones  subscribed  one 
hundred  and  twenty-five  dollars,  and  Johnson  subscribed 
fifty  dollars. 

There  was  no  averment  in  the  complaint,  showing  that 
any  other  stock  was  subscribed ;  neither  does  it  appear 
that  the  organization  was  ever  completed  ;  nor  does  it  ap- 
pear that  the  subscription  was  ever  called  for  or  ordered  to 
be  paid,  by  any  one  having  authority  to  call  for  the  same. 
It  does  not  appear  from  the  complaint  that  any  board  of 


NOVEMBER  TERM,  1879.  51 


Banty  U  aL  v.  Buckles  e€  at 


directors  ever  existed.     This  averment  is  ia   the  com- 
plaint : 

"  A  copy  of  which  subscription  is  filed  herewith,  and 
that  said  several  amounts  are  now  due  said  company." 

The  following  is  a  copy  of  the  subscription  : 

"  We  severally  agree  and  promise  to  take  the  number  of 
ehares  of  stock  of  said  company  set  opposite  our  names, 
and  to  pay  to  said  company  the  sums  of  money  indicated 
thereby,  at  such  time,  place  and  manner  as  shall  be  order- 
ed by  the  board  of  directors,  waiving  all  relief  from  valua- 
tion laws  of  the  State  of  Indiana. 

*^  Names  of  subscribers.  Shares.  Amount. 

"Joshua  Banty,  24  ^600.00 

^*  Benjamin  Jones,  5  125.00 

"  W.  M.  Johnson,  2  60.00," 

The  defendants  severally  and  separately  demurred  to  the 
complaint,  for  want  of  facts.  The  plaintiffs  moved  to  re- 
ject the  demurrers,  which  motion  was  sustained  by  the 
court,  and  the  defendants  excepted. 

The  defendants,  other  than  the  tarnpike*company,  then 
filed  their  separate  answers: 

1.  General  denial; 

2.  Payment; 
8.    Set-off; 

4.  That  the  judgment  against  the  turnpike  company 
was  void,  because  there  was  no  service  on  said  company ; 

5.  That  the  corporation  was  never  duly  organized. 
The  plaintiffs  moved  to  strikeout  the  second,  third,  fourth 

and  fifth  answers,  and  the  court  sustained  said  motion,  and 
the  defendants  excepted. 

The  cause  was  then  submitted  to  the  court,  and  the 
court,  on  its  own  motion,  found  the  facts  specially, 
without  any  conclusions  of  law.  There  was  a  motion  in 
arrest  of  judgment  overruled,  and  exception.  The  de- 
fendants moved  for  a  new  trial,  which  motion  was  over- 
ruled, and  the  defendants  excepted. 
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The  court  then  entered  a  judgment,  that  the  defendants 
pay  the  following  sums  :  Banty,  six  hundred  and  thirty- 
seven  dollars  and  forty-two  cents  ;  Jones,  one  hundred  and 
thirty-two  dollars  and  seventy-nine  cents,  and  Johnson, 
thirty-nine  dollars  and  twenty-nine  cents,  and  that  these 
several  sums  be  applied  to  the  payment  of  the  plaintifts* 
judgment  against  the  turnpike  company. 

These  several  rulings  are  assigned  for  error,  in  this 
court. 

Was  the  complaint  sufficient  in  law  ?  If  the  turnpike 
company  had  sued  Bantj'',  Jones  or  Johnson  on  this  sub- 
scription, the  complaint  would  not  have  been  sufficient, 
without  proper  affirmative  allegations  showing  that  the 
proper  subscription  had  been  obtained,  and  the  articles  of 
association  had  been  filed  in  the  proper  recorder's  office. 
Hain  v.  North- Westeim  Gravel  Road  Co.^  41  Ind.  196; 
liaun  V.  The  Mulberry  and  J^erson  Gravel  Road  Co.y  33 
Ind.  103. 

In  proceedings  supplementary  to  execution,  the  plaintiff 
may  compel  tho  parties  defendants  to  answer  fully  and  un- 
der oath ;  and,  under  and  from  the  information  thus  ob- 
tained, the  plaintiff  may  frame  a  complaint.  If,  however, 
the  judgment  plaintiff*  seeks  to  subject  a  particular  claim 
to  the  payment  of  his  judgment,  he  should  file  a  com- 
plaint, sworn  to,  in  the  first  instance.  This  was  done  in 
this  case.  But  suppose  the  complaint  is  not  good  in  law, 
how  18  that  question  to  be  determined?  This  question,  by 
the  sections  providing  for  this  proceeding,  is  left  in  a 
verj'  uncertain  state;  and  we  must,  we  think,  resort 
to  the  general  practice,  to  determine  tlie  rule  in  such 
cases.  Manifestly,  it  never  was  intended  that  a  judg- 
ment against  a  party  might  be  rendered,  without  showing 
a  good  cause  of  action  against  him.  It  is  said  by  Igle- 
hart,  in  his  excellent  Treatise,  page  336,  that  no  de- 
murrer   need    be    filed    to   test   the    sufficiency  of    the 
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complaint.  This  was  written,  however,  in  view  of  the 
adjudicated  cases  upon  this  subject,  and  in  vidw  also  of 
the  well  established  rule  that  advantage  may  be  taken  in 
this  court,  of  a  complaint  defective  for  want  of  facts  suffi- 
cient to  constitute  a  cause  of  action,  without  any  demur- 
rer being  filed  in  the  circuit  court. 

It  has  been  held  by  this  court,  that  a  demurrer  was  not 
necessary  to  test  the  sufficiency  of  an  answer  in  this  kind 
of  proceeding ;  that  no  answer  making  or  tendering  issues 
is  authorized  or  necessary.  Coffin  v.  McClure,  23  Ind.  356. 
But  this  ruling  proceeded  upon  the  theory  that  this 
proceeding  takes  the  place  of  the  creditor's  bill  in  chancery, 
and  the  answer  must  be  regarded  as  the  answer  was  and  is 
regarded  in  such  cases,  and  any  objection  thereto  must  be 
by  exception. 

It  was  also  -held,  in  Carpenter  v.  Vaiiscoten,  20  Ind. 
50,  that,  in  a  proceeding  under  section  518,  the  for- 
mation of  issues,  as  in  ordinary  cases,  was  not  contem- 
plated ;  and,  therefore,  it  was  not  error  to  strike  out  an- 
swers which  tendered  issues  as  in  ordinary  eases.  It  was 
not  in  the  mind  of  the  court,  as  we  think,  to  intimate  by 
these  rulings,  that  a  party,  when  brought  into  court  nn- 
cler  section  522,  after  admitting  all  the  facts  in  the  com- 
plaint, should  be  denied  the  right  to  say,  that,  admitting 
all  that  is  in  the  complaint  as  true,  he  is  not  legally  in- 
debted to  the  judgment  debtor. 

We  are  of  the  opinion  that  the  court  erred  in  rejecting 
the  demurrer.  We  are  also  of  the  opinion  that  the  com- 
plaint is  not  sufficient. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
is  remanded,  for  further  proceedings  in  accordance  with 
this  opinion. 


88     541 
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CRIMIXA.L  Law. — Proitf  of  Character  as  m  Dtfemee, — Wbeie  t&e  defendant 
in  a  criminal  prosecution  introduces  eyidence  of  bis  good  cfaaracter^  as  a 
defence,  the  evidence  should  be  limited  to  that  pftzticular  trait  of  charac- 
ter having  relevancy  to  the  crime  charged. 

Same. — Larceny. — Honetiy, — Proof  of  character,  as  a  delbnce  ra  a  prosecu- 
tion  for  larceny^  should  be  confined  to  the  defendant's  character  for  honesty. 

From  the  Allen  Criminal  Circuit  Court. 

71  W,  Woollen^.  Attorney  General,  and  S.  M.  Hench^ 
Prosecuting-  Attorney,  for  the  State* 

S.  E.  Sinclair  and  H,  C.  Hanna^  Jr.^  for  appellee. 

WoRDEN,  J.^v-The  appellee  was  indicted  in  the  court  be- 
low, for  larceny,  and,  upon  trial,  was  acquitted. 

On  the  trial,  the  defendant  was  permitted  to  prore,  as 
part  of  her  defence,  and  over  the  exception  of  the  prose- 
cuting- attorney,  that  her  general  moral  character  or  repu- 
tation, in  the  neighborhood  in  which  she  lived,  was  good, 
the  prosecuting"  attorney  insisting* that  the  evidence  should 
be  confined  to  the  defendant's  general  reputation  in  the 
neighborhood  in  which  she  lived,,  for  honesty  and  in- 
tegrity. 

The  State  brings  the  ease  here  for  the  purpose  of  settling- 
the  question  of  law  involved. 

The  code  has  provided,  that  "  In  all  questions  affecting- 
the  credibility  of  a  witness  his  general  moral  character 
may  be  given  in  evidence."    Code,  section  242. 

The  word  "  character,"  used  in  the  above  provision,  was 
used,  we  suppose,  in  the  sense  of  reputation ;  and,  un- 
der the  provision,  it  would  seem  that  the  reputed  general 
moral  character  of  a  witness  may  be  shown,  without  be- 
ing confined  to  his  general  reputation  for  truth  and  verac- 
ity. And,  if  the  above  provision  were  applicable  to  crim- 
inal cases,  an  analogy  might,  perhaps,  be  drawn  from  it, 
considering  the  general  spirit  of  the  legislation,  that  would 
justify  the  application  or  the   same   rule   to   defendants 
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in  making  proof  of  good  character  as  part  of  their  de- 
fence. Bat  it  was  held,  not  long  after  the  passage  of  the 
code,  in  the  case  of  Quinn  v.  The  State^  14  Ind.  589,  that 
section  244  of  the  code,  on  the  same  general  subject,  pro- 
viding how  a  party  may  impeach  his  own  witness,  was  not 
applicable  to  criminal  cases.  The  same  point  was  again  de- 
cided in  the  CB:se  of  Howard  v.   The  State,  32  Ind.  478. 

We  can  see  no  reason  for  the  application  of  one  of  the 
above  noticed  sections  of  the  code  to  criminal  cases,  that 
does  not  apply  with  equal  force  to  the  other.  More  re- 
cently it  has  been  decided,  that  section  242  is  not  ap- 
plicable to  /criminal  cases.  Fletcher  v.  The  Stat€y  49  Ind. 
124.    See,  also,  Farley  v.  The  State,  57  Ind.  331. 

The  question  involved  must  be  decided,  then,  upon  gen- 
eral principles  of  law,  for  we  are  aware  of  no  statute  which 
controls  it.  It  may  be  observed  that  the  terms  "  general  char- 
acter "  and  "  general  moral  character  "  are  frequently  used  in 
the  books,  not  as  embracing  every  trait  of  character,  or 
one's  character  in  every  particular,  but  as  excluding 
particular  facts  of  conduct.  Thus,  a  standard  author 
says :  "  The  enquiry,  too,  must  be  confined  *  *  * 
to  the  general  character  of  the  prisoner,  and  must  not  con- 
descend to  particular  facts."     1  Taylor  Ev.,  sec.  326. 

General  character  is  shown  by  general  reputation,  and 
not  by  the  particular  facts  of  one's  life ;  but  the  general 
reputation  may  well  be  confined  to  the  particular  traits 
of  character  that  are  supposed  to  render,  to  some  extent, 
the  commission  of  the  crime  charged  improbable.  The 
author  above  quoted,  in  the  same  paragraph,  says : 

"  In  all  cases,  too,  when  evidence  is  admitted  touching 
the  general  character  of  the  party,  it  ought  manifestly  to 
bear  reference  to  the  nature  of  the  charge  against  him ; 
as,  for  instance,  if  he  be  accused  of  theft,  that  he  has 
been  reputed  an  honest  man; — if  of  treason,  a  man  of 
loyalty." 
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This  seems  to  be  the  doctrine  of  all  the  books.  Thus, 
in  1  Qreenl. Evidence,  section  54,  it  is  said,  that,  "in  all 
cases,  when  evidence  is  admitted  touching  the  general  char- 
acter of  the  party,  it  ought  manifestly  to  bear  reference  to 
the  nature  of  the  charge  against  him."  And  in  the- 
third  volume  of  the  same  work,  section  25,  it  is  said  that 
"  The  evidence,  when  admissible,  ought  to  be  restricted 
to  the  trait  of  character  which  is  in  issue  ;  or,  as  it  is  else- 
where expressed,  ought  to  bear  some  analogy  and  refer- 
ence to  the  nature  of  the  charge  :  it  being  obviously  irrel- 
evant and  absurd,  on  a  charge  of  stealing,  to  inquire 
into  the  prisoner's  loyalty;  or,  on  a  trial  for^ treason,  to 
inquire  into  his  character  for  honesty  in  his  private 
dealings." 

We  make  the  following  extract  from  the  opinion  of  the 
Supreme  Court  of  California,  in  the  case  of  The  People  v. 
Faivy  43  Cal.  137, 148.  The  court  says  : 
''Mr.  Phillipps,  in  his  work  on  Evidence,  expresses  the  true 
rule  upon  this  subject,  and  which  will  be  found  to  accord 
with  the  current  of  judicial  decisions,  and  the  opinions  of 
the  text  writers  upon  the  law.  He  says  :  *  On  a  charge 
of  stealing  it  would  be  irrelevant  and  absurd  to  inquire 
into  the  prisoner's  loyalty  or  humanity ;  on  a  charge  of 
liigh  treason,  it  would  be  equally  absurd  to  inquire  into 
his  honesty  and  punctuality  in  private  dealings.  Such 
evidence  relates  to  principles  of  moral  conduct,  which, 
however  they  might  operate  on  other  occasions,  would 
not  be  likely  to  operate  on  that  which  is  alone  the  subject 
of  inquiry.  It  would  not  afford  the  least  presumption 
that  the  prisoner  might  not  have  been  tempted  to  commit 
the  crime  for  which  he  is  tried,  and  is,  therefore,  totally 
inapplicable  to  the  point  \n  question.'      Page   490. 

"It  is  apparent  that  if  such  an  inquiry  must,   upon  ob- 
jection by  the  prosecution,  have  been   excluded   for   mere 
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irrelevancy,  had  the  prisoner  sought  to  introduce  it  on  her 
own  behalf,  the  same  rule  should  have  rejected  it  when 
tendered  by  the  prosecution  itself." 

We  deem  it  unnecessary  to  multiply  authorities  upon 
this  point,  but  we  may  observe  that  it  was  said  in  the 
case  of  Fletcher  v.  The  State,  supra,  that,  "  when  the  pur- 
pose was  to  inquire  into  the  character  of  the  defend- 
ant, the  inquiry  was  generally  limited  to  that  trait  of 
character  which   had  some  relevancy  to  the  question  in 


issue." 


We  may  observe,  before  closing  this  opinion,  that,  if  a 
defendant,  when  put  upon  trial  for  an  alleged  crime,  has  a 
right  to  prove  his  good  character  in  all  respects  and  in 
all  its  traits,  without  limitation  to  the  traits  supposed  to  ren- 
der the  commission  of  the  crime  improbable,  and  gives  such 
evidence,  it  would  seem  to  follow  that  the  State  would  then 
have  a  right  to  attack  that  character  in  as  broad  a  sense 
as  that  in  which  it  was  sustained  by  the  evidence  given 
by  the  defendant.  The  Stat«  would  have  the  right,  m 
other  words,  to  disprove  the  case  made  by  the  defendant 
as  to  character,  in  all  its  parts.  Nothing  occurs  to  us 
that  the  defendant  may  prove  by  way  of  defence,  which 
the  State  may  not  disprove.  Hence,  if,  on  the  trial  of  a 
woman  for  larceny,  she  legally  gives  evidence  of  her 
general  good  character,  without  limitation,  that  evidence 
would  include  good  character  as  to  chastity,  veracity,  etc., 
as  well  as  honesty.  The  State,  it  would  seem,  could  then 
attack  the  case  made  by  her  in  all  its  parts,  and  show  that 
her  general  character  for  chastity,  veracity,  etc.,  as  well  as 
honesty,  was  bad.  The  law  does  not  contemplate  the  rais- 
ing of  such  irrelevant  issues. 

We  are  of  opinion  that  the  court  erred  in  not  limiting 
the  defendant's  evidence  of  character  to  her  reputation  for 
honesty  and  integrity. 

The  appeal  is  sustained,  at  the  costs  of  the  appellee. 
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\\^m  ^^^  State,  ex  rel.  Orr,  v.  Jackson  et  al. 

Prosecutinq  Attornky. — Right  to  Appear  before  Justices  of  the  Peace^  in 
Criminal  Prosecutions. — In  all  counties  in  which  no  criminal  circuit  court 
has  been  established,  the  prosecuting  attorney  of  the  civil  circuit  court  has 
the  right  to  appear  on  behalf  of  the  State,  in  criminal  prosecutions  before 
justices  of  the  peace. 

S/Lii^.— Prosecuting  Attorney* s  Fee, —  When  none  Taxed — No  fee  should  be 
taxed  for  the  prosecuting  attorney,  in  criminal  prosecutions  before  jus- 
tices of  the  peace,  in  any  case  where  the  fine  can  not  exceed  three  dollars  ; 
nor  in  any  other  case  wherein  he  appears  without  being  requested  so  to  do 
by  the  injured  or  complaining  party.  And  in  no  event  can  a  fee  be  taxed 
in  his  favor,  in  a  case  wherein  he  does  not  appear  either  in  person  or  by 
deputy. 

Sams. — Taxing  Fees  a  Judicial  Act, — Costs. — The  act  of  a  justice  in  taxing, 
or  in  failing  or  refusing  to  tax,  a  fee  in  favor  of  a  prosecuting  attorney', 
and  rendering  judgment  accordingly,  is  a  judicial  act ;  and  neither  he  nor 
his  sureties  are  liable  on  his  bond,  on  account  of  his  action  therein. 

From  the  Madison  Circuit  Court. 

T.  B.  Orr^  for  appellant. 

J.  H,  Mc  Connelly  for  appellees. 

HowK,  C.  J. — The  question  for  the  decision  of  this 
court  in  this  case  may  be  thus  stated  :  Upon  the  tacts 
stated  in  the  complaint  of  the  appellant's  relator,  was  or 
is  he  entitled  by  law  to  any  relief? 

In  his  complaint,  the  relator  alleged,  in  substance,  that 
the  appellee  James  M.  Jackson,  having  been  duly  and 
legally  elected  and  commissioned  a  justice  of  the  peace  in 
and  for  Anderson  township,  Madison  county,  Indiana,  for 
the  term  of  four  years  from  "November  11th,  1876,  filed  his 
official  bond  as  such  justice,  with  his  co-appellees  as  sure- 
ties therein,  on  said  last-named  day,  which  said  bond  was 
then  and  there  duly  taken  and  approved  by  the  then 
clerk  of  the  court  below,  and  that  the  said  James  M. 
Jackson,  having  duly  taken  his  official  oath,  entered  upon, 
and  had  since  continued  at  all  times  in,  the  discharge  of 
his  official  duties,  as  such  justice  of  the  peace;  and  that 
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the  said  bond  was  conditioned,  that  the  said  James  M. 
Jacksou  should  faithfully  discharge  his  duties  as  such 
justice,  and  pay  over,  on  demand,  to  the  persons  entitled 
or  authorized  to  receive  the  same,  all  moneys  that  might 
come  into  his  hands  as  such  justice  of  the  peace,  during 
his  continuance  in  office,  a  copy  of  which  bond  was  filed 
with,  and  made  part  of,  the  relator's  complaint;  that,  on 
the  30th  day  of  May,  1879,  one  James  H.  McConnell  vol- 
untaril^'  filed  his  complaint,  made  on  oath,  before  said  jus- 
tice, a  copy  of  which  was  filed  with,  and  made  part  of,  the 
relator's  complaint,  charging  one  Samuel  A.  B.  Bennett 
with  having  violated  section  82  of  "  An  act  defining  mis- 
demeanors and  prescribing  punishment  therefor,"  ap- 
proved June  14th,  1852,  to  which  complaint  and  prosecu- 
tion the  said  Bennett  voluntarily  appeared,  without  ser- 
vice of  warrant,  and  pleaded  guilty  as  therein  charged  ; 
whereupon,  without  the  knowledge  or  consent  of,  and 
without  any  notice  to,  and  in  the  absence  of,  the  appel- 
lant's relator,  Thomas  B.  Orr,  who  was  then  and  there, 
and  still  was,  the  duly  and  legally  elected,  commissioned 
and  acting  prosecuting  attorney  of  the  24th  Judicial  Cir- 
cuit of  this  State,  of  which  circuit  Madison  county  was 
a  part,  and  there  being  no  other  person  lawfully  author- 
ized to  prosecute  the  pleas  of  the  State  in  said  county  at 
that  time,  the  said  James  M.  Jackson,  as  such  justice  of 
the  peace,  upon  said  complaint  on  oath,  and  said  Ben- 
nett's piea  of  guilty  of  the  charge  contained  therein, 
assessed  a  fine  of  one  dollar  against  said  Bennett,  and 
rendered  judgment  against  him  for  said  fine  and  costs 
of  prosecution,  taxed  at  two  dollars,  a  full,  true  and 
complete  copy  of  which  proceedings  and  judgment 
was  filed  with,  and  made  part  of,  the  complaint  in  this 
action. 

The  appellant's  relator  further  alleged,  that  the  appel- 
lee James  M.  Jackson    had  not  faithfully  discharged  his 
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duties  as  such  justice,  as  by  his  official  bond  he  and  his 
co-appellees  had  bound  themselves  he  should  do,  but  he 
had  violated  the  conditions  of  such  bond,  in  this,  that  he 
had  neglected,  failed  and  refused  to  tax  for  the.  relator, 
as  such  prosecuting  attorney,  the  proper  and  legal  docket 
fee  of  five  dollars,  as  it  was  his  duty  to  do,  and  to  include 
the  said  fee  in,  and  as  a  part  of,  the  costs  in  said  judg- 
ment against  the  said  Bennett,  and  to  collect  such  fee  and 
pay  the  same  over,  on  demand,  to  the  relator,  as  such  prose- 
cuting attorney,  although  required  so  to  do  by  the  relator, 
before  the  commencement  of  this  suit.  Wherefore  the 
relator  alleged,  that  he  had  sustained  damages  in  the 
sum  of  fifty  dollars,  for  which  and  for  other  proper  relief 
he  demanded  judgment. 

To  this  complaint,  the  appellees  demurred,  upon  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute 
a  ca.use  of  action,  which  demurrer  was  sustained  by  the 
court,  and  to  this  ruling  the  relator  excepted,  and,  declin- 
ing to  amend  his  complaint,  judgment  was  rendered 
against  him  for  the  costs  of  suit. 

From  this  judgment  the  relator  has  appealed  to  this 
court,  and  has  here  assigned,  as  error,  the  decision  of  the 
circuit  court  in  sustaining  appellees'  demurrer  to  the  rela- 
tor's complaint. 

In  his  brief  of  this  cause,  in  this  court,  the  appellant's 
relator  asks  this  court  "to  consider  and  determine  two  ques- 
tions of  law,"  as  follows  : 

"  Ist.  Who  has  the  right  to  prosecute  criminal  cases 
before  justices  of  the  peace,  in  counties  where  there  is  no 
criminal  prosecuting  attorney  ? 

"2d.  Is  it  the  duty  of  justices  of  the  peace  to  tax  a 
docket  fee  of  five  dollars,  for  the  prosecuting  attorney, 
as  a  part  of  the  costs  against  the  defendant,  in  every  crim- 
inal case,  where  there  is  a  judgment  rendered  for  a  fine  and 
costs  ?  " 
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We  will  give  our  opinion,  as  requested  by  the  relator, 
in  answer  to  each  of  these  two  questions,  in  their  enumer- 
ated order ;  but  it  may  well  be  doubted,  as  it  seems  to 
us,  if  the  questions  propounded,  or  either  of  them,  are 
properly  presented  for  our  decision,  by  the  record  of  this 
cause,  and  the  relator's  assignment  of  error  thereon.  In 
our  statement  of  this  case,  we  have  given  the  appellant's 
relator  the  benefit  of  a  very  full  summary  of  the  facts  al- 
leged in  his  complaint,  and  very  nearly  in  his  own  lan- 
guage. The  gist  of  his  supposed  cause  of  action  against 
the  justice,  Jackson,  and  his  siireties,  on  his  official  bond, 
as  stated  in  the  complaint,  is,  that  the  justice  of  the  peace,' 
in  the  rendition  of  his  judgment  in  the  case  of  The  State 
of  Indiana  v.  Samuel  A.  JB.  Bennett,  mentioned  in  said 
complaint,  had  neglected,  failed  and  refused  to  adjudge 
and  tax  in  favor  of  the  relator,  as  such  prosecuting  at- 
torney, the  proper  and  legal  docket  fee  of  five  dollars.  It 
can  not  be  doubted,  we  think,  that  the  taxation  of  the 
costs,  in  so  far  as  the  determination  of  the  right  of  any  to 
fees  or  costs  is  involved,  and  the  rendition  of  judgment 
therefor,  by  a  justice  of  the  peace,  in  any  case,  are  his 
judicial  acts  ;  but,  however  erroneous  these  acts  may  be, 
and  whether  his  erroneous  acts,  either  of  commission  or 
omission,  are  caused  by  neglect,  ignorance,  mistake,  or  a 
wilful  refusal  to  act^  neither  the  justice  nor  his  sureties  in 
his  official  bond  can  be  held  liable  or  responsible  in  dam- 
ages, to  the  party  injured  by  his  erroneous  judicial  acts. 
It  is  certain,  therefore,  that  the  complaint  of  the  appel- 
lant's relator,  in  this  case,  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  and  that  the  appellees'  de- 
murrer thereto,  for  the  want  of  facts,  was  correctly  sus- 
tained. Larr  v.  The  State,  ex  rel.j  45  Ind.  364 ;  and  Kress 
v.  The  State,  ex  rel.,  65  Ind.  106. 

We  will  now  consider  and  pass  upon  the  questions  pro- 
pounded by  the  relator,  in  his  brief  of  this  case,  and  here- 
tofore set  out  in  this  opinion. 
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1.  To  the  first  of  these  questions  there  can,  of  course, 
be  only  one  answer.  In  those  counties  of  the  State 
wherein  a  criminal  court  is  not  organized  and  established 
by  law,  in  all  criminal  causes  before  justices  of  the  peace, 
the  prosecuting  attorneys  of  the  circuit  court,  since,  by 
section  79  of  ''  An  act  to  divide  the  State  into  circuits  for 
judicial  purposes,"  etc.,  approved  March  6th,  1873,  the  offices 
of  common  pleas  judge  and  district  attorney  were  abol- 
ished, and  all  laws  and  parts  of  laws  concerning  said 
courts  of  common  pleas  must  be  construed  to  mean,  and 
apply  to.  the  circuit  courts,  have  precisely  the  same  right 
'to  appear  and  prosecute  for  and  on  behalf  of  the  State, 
that  the  district  attorneys  had  prior  to  the  6th  day  of 
March,  1873.     1  li.  S.  1876,  p.  390. 

The  effect  of  said  section  79,  in  this  regard,  as  we  con- 
strue its  provisions,  in  counties  having  no  separate  crimi- 
nal courts,  was  to  give  prosecuting  attorneys  the  same 
rights,  powers  and  duties  in  criminal  causes  before  jus- 
tices of  the  peace,  which  the  district  attorneys  had  by  law 
at  the  time  the  office  of  district  attorney  was  abolished 
in  and  by  said  section.  At  that  time,  section  1  of  "  An 
act  to  provide  for  the  election,  and  certain  of  the  duties 
of  prosecuting  and  district  attorneys,"  approved  June 
11th,  1852,  provided  for  the  election,  in  each  common 
pleas  district,  of  a  district  attorney,  who  should  prosecute 
the  pleas  of  the  State  in  the  common  pleas  and  justices* 
courts  of  such  district.     2  R.  S.  1876,  p.  415. 

In  section  4  of  the  same  act,  it  was  provided,  inter  alia^ 
that,  "  in  suits  before  a  justice  of  the  peace  where  the 
fine  can  not  exceed  three  dollars,  the  district  attorney  shall 
not  receive  a  fee  nor  in  any  other  case  before  a  justice, 
except  when  requested  to  prosecute  the  suit  by  the  injured 
or  complaining  party."     2  R.  S.  1876,  p.  416. 

If  the  provision  last  quoted  is  in  force,  and  we  have 
been  unable  to  find  any  statute  which  repeals  it,  we  think 


NOVEMBER  TERM,  1879.  63 

The  State,  ex  reL  Orr,  v.  Jackson  et  al. 


it  is  made  applicable  to  the  prosecuting  attorneys  of  the 
circuit  courts,  in  counties  having  no  criminal  courts,  by 
the  express  terms  of  said  section  79  of  the  aforesaid  act 
of  March  6th,  1878.  It  would  seem,  therefore,  that, 
although  the  prosecuting  attorneys  of  the  circuit  court, 
in  counties  having  no  criminal  court,  may  appear  and 
prosecute  the  pleas  of  the  State  in  all  criminal  causes  be- 
fore justices  of  the  peace  in  such  counties,  yet  they  would 
not  be  entitled  to  any  docket  fee  in  cases  where  the  fine 
could  not  exceed  the  sum  of  three  dollars,  nor  in  any 
other  cases  before  justices,  "except  when  requested  to 
prosecute  the  suit  by  the  injured  or  complaining  party." 

2.  In  answer  to  the  relator's  second  question,  we  may  say 
that  we  are  clearly  of  the  opinion,  that  it  is  not  the  duty 
of  justices  of  the  peace  to  tax  a  docket  fee  of  five  dollars 
for  the  prosecuting  attorney,  as  a  part  of  the  costs,  against 
the  defendant,  in  any  criminal  case  where  there  is  a  judg- 
ment rendered  for  fine  and  costs,  unless  such  prosecuting 
attorney,  in  person  or  by  his  deputy,  has  appeared  and 
prosecuted  such  criminal  case  on  behalf  of  the  State,  be- 
fore such  justice.  The  modern  legislation  of  this  State, 
on  the  subject  of  fees,  has  certainly  been  opposed  to,  and 
made  no  provision  for,  the  taxation  of  constructive  fees 
in  any  case.  Thus,  in  section  1  of  the  fee  and  salary  act 
of  March  12th,  1875,  which  act  fixes  the  fees  of  prosecut- 
ing attorneys,  among  other  officers,  it  is  provided  that  the 
persons  and  officers  named  in  the  act  shall  be  entitled  to 
receive,  "  for  the  services  herein  provided  for,"  the  sala- 
ries, fees  and  compensation  allowed  and  set  forth  in  the 
act,  and  none  other.     1  R.  S.  1876,  p.  467. 

In  section  35  of  said  act,  it  is  provided,  that  if  any  of 
the  officers  named  in  the  act,  prosecuting  attorneys  being 
named  therein,  shall  "  make  any  charge  for  services  not 
by  him  performed,"  any  such  officer  "  shall  be  deemed 
guilty  of   a  misdemeanor,   and,  upon  conviction  thereof, 


6i  SUPREME  COURT  OF  Df DIANA. 

Roberto  et  ux.  v,  Shroyer. 

shall  be  lined  in  any  sum  not  less  than  five  dollars,  to 
which  may  be  added  imprisonment  in  the  county  jail  for 
any  period  not  exceeding  one  year,"  etc.  1  R.  S.  1876, 
p.  478. 

Construing  the  provisions  of  these  sections  together, 
it  would  seem  to  be  certain  that  the  Legislature  did  not 
intend  that  any  of  the  oflBicers  named  in  the  act  should 
receive  constructive  fees,  or  fees  ''  for  services  not  by  him 
performed." 

The  judgment  is  affirmed,  at  the  costs  of  the  ap- 
pellant's relator. 


«8   Si  Roberts  bt  ux.  v.  Shroyeb. 

1.S8    480 

138    (KM        _  «  ^ 

Judicial  Sals. — Conveyance  to  Assignee  in  Bankrupiey, — The  adjudication 
that  a  debtor  is  a  bankrupt  is  the  foundation  of  aU  subsequent  proceedings 
therein,  including  the  conveyance  of  the  bankrupt's  property,  by  the  judge 
or  register,  to  the  assignee,  whether  the  proceedings  bo  voluntary  or  in- 
voluntary. 

Same. — Inchoate  Interest  oj  Wxje  in  Banhmpfs  Latid. — Such  conveyance  is 
a  *' judicial  sale,''  within  the  meaning  of  section  1  of  the  act  of  March 
11th,  1876, 1  R.  S.  1876,  p.  554,  making  absolute  the  wife's  inchoate  inter- 
est in  lands  of  her  husband,  sold  at  a  judicial  sale. 

SxME.^Partitioju — ^The  inchoate  interest  of  the  wife  in  lands  of  a  husband 
adjudged  a  bankrupt  after  the  taking  effect  of  such  act  becomes  absolute, 
and  she  is  entitled  to  partition,  immediately  upon  the  conveyance  of  the 
bankrupt's  estate  to  the  assignee. 

From  the  Greene  Circuit  Court. 

W.  M.  Franklin,  T.  S.  Rollins  and  G.  W.  Stubbs,  for  ap- 
pellants. 

A.  G.  CavinSj  E.  H.  C.  CavinSj  J,  T.  Dye  and  A.  C.  Bar- 
riSy  for  appellee. 

WoRDEN,  J. — This  cause  was  submitted  to  the  court  be- 
low, on  an  agreed  statement  of  facts,  in  substance  as  fol- 
lows : 
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Catherine  Roberts  is,  and  for  a  long  time  has  been^ 
the  wife  of  said  Charles  H.  Roberts.  Charles  H.  Roberts, 
at  the  time  of  the  commencement  of  certain  proceedings 
in  bankruptcy  hereinafter  mentioned,  was  the  owner  of 
certain  land  described,  situate  in  Greene  county,  Indiana* 
In  May,  1878,  said  Charles  H.  Roberts  filed  his  petition,  in 
the  District  Court  of  the  United  States  for  the  District  of 
Indiana,  sitting  at  Evansville,  for  the  benefit  of  the  bank- 
rupt law  of  the  United  States;  and  such  proceedings  were 
thereupon  had  m  eaid  court  that  he  was  adjudged  and  de- 
clared a  bankrupts  An  assignee  was  duly  appointed,  and 
Shroyer  is  a  purchaser  of  the  land,  from  the  assignee,  under 
the  proceedings  in  bankruptcy. 

Catherine  Roberts,  under  these  facts,  claims  to  be  en- 
titled to  one-third  of  the  land,  and  to  have  the  same  set 
off  to  her,  but  the  court  below,  being  of  a  different  opin- 
ion, decided  against  her.    Hence  this  appeal. 

The  question  presented  is  one  of  considerable  impor- 
tance, and  has  been  ably  and  exhaustively  argued  by  coun- 
sel, but  it  lies  within  a  narrow  compass.  It  depends  upon 
the  construction  and  eifect  of  our  statute  on  the  subjeet,. 
and  a  few  provisions  of  the  bankrupt  act. 

The  1st  section  of  our  statute  of  March  11th,  1875, 
Acts  1875,  Reg.  Sess.,  p.  178,  is  all  of  that  act  that  need 
be   noticed   as  bearing  upon   the  question     It  provides : 

*'  That  in  all  cases  of  judicial  sales  of  real  property,  in 
which  any  married  w-oman  has  an  inchoate  interest  by  vir- 
tue of  her  marriage,  where  the  inchoate  interest  is  not  di- 
rected by  the  judgment  to  be  sold  or  barred  by  virtue  ot 
such  sale,  such  interest  shall  become  absolute  and  vest  in 
the  wife  in  the  same  manner  and  to  the  same  extent  as 
such  inchoate  interest  of  married  woman  now  become  ab- 
solute upon  the  death  of  the  husband,  whenever,  by  virtue^ 
of  said  sale,  the  legal  title  of  the  husband  in  and  to  suchi 
real  property  shall  become  absolute  and  icested  in  the  pur^- 
Vol.  LXVIIL— 5 


66  SUPREME  COURT  OF  INDIANA. 

Roberts  et  ux.  v,  Shro^^er. 


chaser  thereof,  his  heirs  or  assigns,  subject  to  the  provi- 
sions of  this  act  and  not  otherwise.  That  when  such  in- 
choate right  shall  become  vested,  under  the  provisions  of 
this  act,  such  wife  shall  have  the  right  to  the  immediate 
possession  thereof,  and  may  have  partition,  upon  agree- 
ment with  the  purchaser,  his  heirs  or  assigns,  or  upon 
demand,  without  the  payment  of  rent,  have  the  same  set 
off  to  her." 

It  will  be  seen  by  the  section  of  the  statute  above 
quoted,  that  the  wife's  right  does  not  become  absolute  and 
vested,  upon  the  sale,  unless  the  sale  be  a  judicial  one  ; 
and  it  is  msisted  by  the  appellee  that  a  sale  under  proceed- 
ings in  bankruptcy  is  not  a  judicial  sale.  This  leads  to  the 
inquiry  whether  such  sales  are  of  a  judicial  character;  and 
this  question  involves  a  secondary  one,  as  to  when  such 
sales  must  be  regarded  as  having  taken  place.  A  reference 
to  a  few  of  the  provisions  of  the  bankrupt  act  will  be 
necessary  for  a  solution  of  these  questions. 

Section  5,014  (we  refer  to  the  sections  of  the  law  as 
found  in  Rev.  Stat.  U.  S.  1878)  provides  for  filing  peti- 
tions in  cases  of  voluntary  applications  for  the  benefit  of 
the  law,  and  enacts  that ''  the  filing  of  such  petition  shall 
be  an  act  of  bankruptcy,  and  such  petitioner  shall  be 
adjudged  a  bankrupt."  Section  5,028  provides  for  ad- 
judging the  debtor  to  be  a  bankrupt  in  cases  of  involun- 
tary bankruptcy. 

The  bankrupt  law  provided  for  the  appointment  of 
registers  and  the  choosing  of  assignees,  and  section  5,044 
provided  that,  "As  soon  as  an  assignee  is  appointed  and 
qualified,  the  judge,  or,  where  there  is  no  opposing  interest, 
the  register,  shall,  by  an  instrument  under  his  hand,  assign 
and  convey  to  the  assignee  all  the  estate,  real  and  personal, 
of  the  bankrupt,  with  all  his  deeds,  books,  and  papers  re- 
lating thereto,  and  suoli  assignment  shall  relate  back  to 
the  commencement  of  the  proceedings  in  bankruptcy,  and 
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by  operation  of  law  shall  vest  the  title  to  all  such  property 
and  estate,  both  real  and  personal,  in  the  assignee,"  etc. 

It  IS  thus  seen  that  the  foundation  of  all  subsequent  pro- 
ceedings in  bankruptcy,  including  the  convej^ance  by  the 
judge  or  register  to  the  assignee,  is  the  previous  adjudica- 
tion of  the  debtor's  bankruptcy.  That  adjudication  gives 
character  to  the  conveyance  made  by  the  judge  or  register 
to  the  assignee,  and  makes  it  a  judicial  sale.  It  is  judicial 
because  it  is  founded  on  the  judgment  of  the  court. 
That  the  conveyance  thus  made  by  the  judge  or  register 
must  be  regarded  as  a  sale,  is  a  point  that  will  be  con- 
sidered further  on  in  this  opinion.  That  the  adjudication 
is  the  foundation  of  all  subsequent  proceedings  in  bank- 
ruptcy, admits  of  no  doubt,  whether  the  proceedings  be 
voluntary  or  involuntary.  Thus,  in  Wright  v.  Johnson^  8 
Blatchf  C.  C.  150,  it  was  held  that  a  conveyance  by  the  regis- 
ter to  the  assignee,  without  any  adjudication  of  bankrupt- 
cy, in  a  case  9f  voluntary  application,  passed  no  title  to  the 
assignee.  Woodruff,  J.,  in  pronouncing  the  opinion,  said  : 
•*  I  am  of  opinion,  that  the  adjudication  that  the  peti- 
tioners are  bankrupt,  is  an  essential  prerequisite  and  pre- 
cedent condition  of  the  power  of  the  register  to  make  any 
such  assignment.  True,  the  filing  of  the  petition  is  an 
act  of  bankruptcy,  but  the  adjudication  is  the  judicial 
ascertainment  and  declaration  of  the  fact,  that  the  peti- 
tioners are  legally  bankrupt,  upon  which  all  the  subsequent 
proceedings  are  founded.  It  is  the  act  by  which  the  court 
takes  hold  of  the  subject-matter,  applies  to  it  its  jurisdic- 
tion, and  gives  legal  effect  to  what  the  statute  declares  to 
be  an  act  of  bankruptcy." 

That  the  conveyance  by  the  judge  or  register  to  the  as- 
signee, if  it  can  be  regarded  as  a  sale,  is  a  judicial  sale 
within  the  spirit  and  meaning  of  our  law,  we  have  no  doubt. 
That  the  conveyance  thus  made  by  the  judge  or  register 
must  bo  regarded  as  a  sale  within  the  meaning  of  our 
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statute,  we  think  is  equally  clear.  The  statute,  as  will  be 
seen,  uses  the  terms  "  sale  "  and  "  purchaser.'*  These  are  cor- 
relative terms.  A  purchaser  of  real  estate  is  not  neces- 
sarily one  who  pays  a  consideration  for  it.  Indeed,  there 
are  but  two  modes  of  acquiring  title  to  real  estate ;  one  is 
by  descent  and  the  other  by  purchase.  Whenever,  it  i» 
acquired  otherwise  than  by  descent,  it  is  acquired  by  pur- 
chase. "  Purchase,"  says  Blackstonb,  "  indeed,  in  its  vuU 
gar  and  confined  acceptation,  is  applied  only  to  such  ac- 
quisitions of  land,  as  are  obtained  by  way  of  bargain  and 
sale  for  money^  or  some  other  valuable  consideration.  But 
this  falls  far  short  of  the  legal  idea  of  purchase  :  for,  if  £ 
give  land  freely  to  another,  he  is  in  the  eye  of  the  law  a 
purchaser,  and  falls  within  Littleton's  definition,  for  he 
comes  to  the  estate  by  his  own  agreement ;  that  is,  he  con- 
sents to  the  gift."  2  Bl.  Com.  240. 

We  quote  also  the  following  paragraph,  on  the  same 
subject,  from  3  Washburn  on  Real  Property,  p.  401 :  "  In 
one  thing  all  writers  agree,  and  that  is  in  considering 
that  there  are  two  modes  only,  regarded  as  classes,  of  ac- 
quiring a  title  to  land ;  namely,  descent  and  purchase ;  pur- 
chase including  every  mode  of  acquisition  known  to  the 
law,  except  that  by  which  an  heir,  on  the  death  of  an  an- 
cestor, becomes  substituted  in  his  place  as  owner  by  the 
act  of  the  law." 

The  fact  that  the  assignee  takes  no  beneficial  interest  in 
the  land,  but  holds  it  in  trueft,  or  as  an  officer  of  the  court, 
for  the  benefit  of  the  creditors  of  the  bankrupt,  does  not 
make  his  acceptance  of  the  title  any  the  less  a  purchase,  in 
the  eye  of  the  law. 

But  it  is  urged  that  the  title  which  vests  in  the  assignee, 
by  the  conveyance  to  him  by  the  judge  or  register,  is  not 
absolute  within  the  meaning  of  our  statute,  and,  there- 
fore, that  such  sale  is  not  within  the  terms  of  the  statute. 
The  bankrupt  act  provides  that  the  conveyance  to  the  as- 
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signee  ehall  ve>>t  the  title  in  him.  It  is  not  provided  that 
the  title  shall  vest  conditioually  ;  and,  if  not  conditionally, 
it  must  vest  absolutely.  We  suppose  that  the  author  of 
our  statute  may  have  had  in  his  mind,  when  he  adopted 
the  phraseology  employed,  the  provisions  of  our  other 
statute,  allowing  a  year  for  redemption  in  eases  of  sales 
npon  execution,  and  intended  to  exclude  any  inference 
that  in  such  eases  the  act  would  apply  until  the  year  had 
expired  and  the  purchaser  had  received  his  deed,  whereby 
his  title  would  become  absolute.  But,  however  this  may 
be,  we  are  clear  that  the  conveyance  to  the  assignee  vests 
the  title  iu  him  absolutely,  by  virtue  of  the  terms  of  the 
bankrupt  act. 

It  may  be  possible  that,  in  some  rare  instances,  circuiq- 
stances  may  occur  during  the  progress  of  ^e  settlement 
of  the  bankrupt's  estate,  which  would  render  it  equitable 
that  the  title  should  be  revested  in  him ;  but  this  by  no 
means  proves  that  the  title  of  the  assignee  is  not  absolute. 

The  view  which  we  have  taken  of  the  question  best  ac- 
cords with  what  we  regaixl  as  the  object,  spirit  and  pur- 
pose of  the  law.  There  is  no  more  reason  that  a  wife's 
inchoate  right  should  vest  and  become  absolute  where 
the  title  passes  out  of  the  husband,  for  the  benefit  of 
creditors,  under  the  operation  of  the  State  law,  than  tliere 
is  that  such  result  should  follow  where  the  title  passes  out 
of  the  husband  for  the  benefit  of  creditors,  under  the  oper- 
ation of  the  bankrupt  law.  And  it  is  peculiarly  proper  that 
her  inchoate  nght  should  be  deemed  to  become  vested 
and  perfect  when  the  conveyance  is  made  to  the  assignee, 
because  the  title  of  the  husband  vests  in  the  assignee,  and 
the  latter  becomes  at  once  entitled  to  the  possession.  The 
wife  should  not  be  recjuired  to  await  a  sale  by  the  assignee, 
and  in  the  mean  time  be  entitled  to  neither  the  possession 
of  her  portion  nor  the  rents  and  profits  thereof.  Besides 
this,  if  the  wife's  right  does  not  become  vested  and  perfect 
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when  the  conveyance  is  made  to  the  assignee,  it  would 
seem  that  the  act  in  question  could  not  apply  to  sales  made 
under  the  bankrupt  law  at  all.  The  act  only  applies  to 
sales  by  which  the  husband's  title  is  divested.  The  hus- 
band's title  is  not  divested  by  a  sale  made  by  the  assignee, 
but  by  the  conveyance  made  to  the  assignee. 
,  For  these  reasons,  we  are  of  opinion,  that,  under  our 
.statute,  a  wife's  hitherto  inchoate  right  became  vested  and 
perfect  when  the  conveyance  was  made  to  the  assignee  in 
bankruptcy,  and  |(hat  she  then  became  entitled  to  have 
partition  of  the  land. 

What  we  have  said  applies  to  cases  where  the  proceed- 
ings in  bankruptcy  were  commenced  after  the  taking  ef- 
fect of  the  statute  in  question.  We  express  no  opinion  on 
the  subject  in  respect  to  cases  where  the  proceedings 
were  commenced  before  that  time. 

The  judgment  below  is  reversed,  and  the  cause  is  re- 
manded, for  further  proceedings  in  accordance  with  this 
opinion. 


68      70 
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Injunction. — Power  of  Common  Pleas  Judge  during  Vacation  of  Circuit 
Court — Under  section  136  of  the  practice  act,  2  G.  &  H.  131,  the  Judge  of 
a  common  pleas  court  had  the  power,  during  the  existence  of  common 
pleas  courts,  to  grailt  an  injunction  on  a  complaint  pending  in  the  circuit 
court,  in  vacation. 

Samk. — Complaint  on  Tujunction  Bond. — Exhibit. — In  an  action  on  an  in- 
junction bond,  the  bond  is  th<j  foundation  of  the  action,  and  the  complaint 
need  not  set  out  the  record  in  the  injunction  suit,  as  an  exhiUit. 

Same. — Such  complaint  need  not  aUege  the  grounds  upon  which  the  injunc- 
tion was  granted. 

Same. — Notice  of  Terms  of  Court. —  Vacatio7i. — All  persons  are  bound  to 
know  the  times  at  which  a  circuit  court  may  be  in  session.    And,  where 
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a  complaint  on  an  injunction  bond  avers  the  granting  of  an  injunction,  by 
a  common  pleas  judge,  in  a  cause  pending  in  a  circuit  court,  at  a  time 
other  thun  the  terms  fixed  by  law,  it  sufficiently  appears  that  the  injunc- 
tion was  granted  m  vacation*. 

Samk. — Issue  of  Wni. — Where  such  compuiint  aiioges  that  the  plaintiff  was 
restrained  by  such  injunction,  it  need  not  allege  the  issue  and  service  of  a 
writ  of  injunction. 

SupREMiu  Court. — Record, — Bill  of  Exceptiotis. — Omission  of  Part  of  Etri- 
dencti, — Where,  notwithstanding  its  decluration  that  it  contains  "  aii  the 
evidence  given  in  the  cause,'  a  bill  of  exceptions  affirmatively  shows  that 
a  material  part  of  the  evidence  is  omitted,  the  evidence  forms  nu  part  of 
the  record  on  appeal  to  the  Supreme  Court. 

Same. — Admission  of  Evidence. — New  Trial. — The  Supreme  Court  can  not 
consider  the  admission  of  alleged  erroneous  evidence,  if  its  admission  be 
not  made  a  ground  of  a  motion  for  a  new  trial. 

Same — Rehearing — Certioraru — The  Supreme  Court  will  not  grant  a  re- 
hearing to  allow  a  certiorari. 

From  the  Porter  Circuit  Court. 

£>•  Turpiey  H.  D  Pierce^  S.  I.  Anthony  and  T.  J.  Merri- 
fields  for  appellants. 

W.  E.  Pinney,  for  appellee. 

BiDDLE,  J. — The   material  ^acts  of  the  complaint  filed 
by  the  appellee,  against  the  appellants,  are  the  following  : 

That  Carey  B.  Johnson  and  others  named,  on  the  2d 
day  of  October,  1871,  filed  their  complaint  in  the  Porter 
Circuit  Court,  against  the  plaintift*,  alleging  that  they 
were  the  owners  in  fee-simple  of  certain  lands,  describing 
them,  lying  in  Porter  county.  State  of  Indiana ;  that  said  lands 
were  well  timbered,  the  timber  being  of  great  value  ;  but 
the  plaintiff  avers  that  he  was  at  the  same  time  the  own- 
er and  in  possession  of  said  lands,  and  has  been  the  own 
er  and  in  possession  thereof  ever  since  ;  that  the  said  de- 
fendants, after  filing  their  complaint,  procured  a  restrain- 
ing order  to  be  issued  thereon,  by  the  Hon.  Hiram  A.  Gvl- 
lett,  judge  of  the  court  of  common  pleas,  by  which  order 
this  plaintiflF  was  prohibited  from  cutting  and  removing, 
impairing,  or  in  any  manner  interfering  with,  the  timber 
or  trees  being  or  standing  on  said  land,  until  the  final  de- 
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termination  of  said  suit ;  that,  at  the  time  of  issuing  said 
order  of  injunction,  the  defendants  executed  their  bond, 
made  an  exhibit,  in  the  following  words  : 

"  We  undertake  that  the  plaintiffs  shall  pay  to  the  de- 
fendant all  damages  which  he  may  sustain  by  reason  of  the 
injunction  in  this  action. 

(Signed,)  "  Carey  B.  Johnson, 

"  T.  J.  Merrifield, 
"Younger  Frame. 
"Approved  by   me,   this  7th   day  of    October,    1871. 

"H.    A.     GiLLETT, 

"Judge  16th  C.  P.  Dist." 
Which  said  bond  was  signed  as  above,  by  said  parties,  and 
approved  by  said  judge  as  above ;  that  the  plaintiff  ap- 
peared in  the  Porter  Circuit  Court  to  said  action,  and 
moved  the  court  to  dissolve  said  injunction;  that  the  said 
defendants  appeared  to  said  motion  and  resisted  the  same, 
and  procured  a  continuance  of  said  injunction,  all  of  which 
will  appear  by  the  records  of  said  court ;  that  said  in- 
junction remained  in  full,  uninterrupted  and  continued 
eftect  from  October  7th,  1871,  until  October  12th,  1875,  at 
which  time  the  said  cause  was  dismissed, — as  will  fully  ap- 
pear by  the  records, — which  was  the  final  determination  of 
said  suit  against  this  plaintiff';  that,  at  the  time  of 
obtaining  said  injunction,  the  plaintiff  was  engaged  m 
cutting  timber  and  wood  off  of  said  land,  and  had  rented 
a  saw-mill  for  one  thousand  dollars  per  year,  to  saw  said 
timber,  and  had  made  a  large  number  of  contracts  for  the 
sale  of  wood,  timber  and  lumber,  which  had  been,  and 
was  to  be,  cut  from  said  land,  by  which  he  would  make 
large  profits,  to  wit,  two  thousand  dollai's  ;  that,  by  reason 
of  the  granting  of  said  injunction,  he  was  prevented  from 
using  said  mill,  and  from  carrying  out  his  said  contracts 
for  wood,  timber  and  lumber,  to  his  damage  of  two  thou- 
sand dollars ;  that  said  land  was  salable,  and  could  have 
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been  eold  for  fifty  dollars  per  acre,  but,  by  reason  of  said 
injunction,  he  was- prevented  from  selling  the  same,  during 
which  time  the  land  greatly  depreciated  in  value,  to  wit, 
twenty-five  dollars  per  acre ;  that,  at  the  time  the  injunc- 
tion was  granted,  the  plaintift'  had  contracted  to  and  with 
Gilbert  Morgan  for  the  sale  of  said  land,  timber  and  lum- 
ber thereon,  at  the  price  of  four  thousand  dollars,  but,  by 
reason  of  said  injunction,  said  Morgan  refused  to  carry  out 
said  contract,  to  the  plaintifi*'s  great  damage;  that  he  was 
prevented  ft'om  collecting  the  purchase-money  for  said 
laud,  to  wit,  four  thousand  dollars;  that  the  plaintiOT  was 
put  to  great  costs  and  expense  in  defending  said  suit,  and 
was  compelled  to  employ  attorneys  at  great  expense  and 
pay  them  large  fees,  to  wit,  two  thousand  dollars.  Where- 
tbre  he  demands  judgment  for  eight  thousand  dollars,  and 
for  other  relief. 

A  demurrer,  alleging  as  ground  that  the  complaint  does 
not  contain  facts  sufficient  to  constitute  a  cause  of  action, 
was  overruled,  and  exceptions  reserved. 

Answer,  general  denial ;  trial  by  court;  finding  for  the 
appellee,  and  judgment  rendered,  over  a  motion  for  a  new 
trial  and  exceptions,  upon  the  finding. 

The  appellant  makes  the  following  points  against  the 
sufficiency  of  the  complaint : 

1.  That  it  fails  to  show  any  authority  on  the  part  of 
the  said  judge  to  grant  the  injunction  ; 

2.  It  does  not  show  that  any  petition,  complaint,  affi- 
davit, or  written  statement  whatever,  setting  forth  any 
ground  or  prayer  for  such  injunction,  was  ever  made,  or 
signed,  or  swcyn  to,  or  filed,  or  in  any  manner  presented 
to  said  judge  bv  the  plaintifts  in  the  suit  in  which  said 
injunction  is  alleged  to  have  been  granted  ; 

8.  It  does  not  show  that  any  cause  for  granting  said 
injunction  was  shown  to  said  judge  in  any  manner 
whatsoever ; 
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4.  That,  iuasmuch  as  said  actiou  is  alleged  to  have 
been  pendiug  in  the  Porter  Circuit  Court,  aud  said  luj  unc- 
tion to  have  been  granted  therein  by  a  judge  of  the  court 
of  common  pleas,  it  was  necessary  that  the  complaint 
should  have  shown  that  the  circuit  court  was  not  in  ses- 
sion at  the  time  of  granting  said  injunction  : 

5.  The  complaint  does  not  show  any  state  of  facts  that 
would  authorize  said  judge  to  act  m  the  premises  and  issue 
said  writ ; 

6.  It  does  not  show  that  any  copy  of  said  injunction 
was  ever  issued  by  the  plaintiffs  in  said  action,  or  that  any, 
in  fact,  ever  did  issue ;   nor  does  it  show  that  said  mjunc- 

.  tion,   or  any   copy   thereof,   was   ever  served  upon   the 
appellee. 

Neither  of  these  points,  as  it  presents  itself  to  ns^ 
seems  to  be  well  taken. 

1.  The  courts  must  judicially  know  that  a  judge  of  the 
court  of  common  pleas,  at  that  time,  could  grant  an  in- 
junction on  a  complaint  pending  in  the  circuit  court,  in 
vacation.  So  was  then  the  law.  2  G.  &  II.  131,  sec.  136 ; 
The  City  of  Columbus  v.  The  Hydraulic  Woollen  Mills  Co.^ 
83  Ind.  435 ;  Jenkins  v.  Parkhill,  25  Ind.  473. 

2.  It  is  not  necessary  that  a  complaint  on  an  injunc- 
tion bond  should  set  out  the  complaint,  or  any  part  of  the 
record,  specifically,  upon  which  the  injunction,  under 
which  the  bond  was  given,  was  granted.  The  record  is  not 
the  foundation  of  the  action,  though  a  necessary  part  of 
the  evidence  to  support  it.  Besides,  the  complaint  does 
allege  that  a  complaint  was  filed  in  the  Porter  Circuit 
Court,  averring  certain  facts,  upon  which  Jhe  injunction 
was  granted.  N"or  is  it  necessary  to  make  the  complete 
record,  nor  indeed  any  part  of  it,  an  exhibit,  as  the  bond, 
and  not  the  record,  is  the  foundation  of  the  action. 
Trueblood  v.  Hollingsworth,  48  Ind.  537 ;  Winship  v.  Clen- 
denning^  24  Ind.  439 ;  Sipe  v.  Holliday^  62  Ind.  4.  See,  also, 
Boden  v.  Di«,  58  Ind.  273. 
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3.  In  a  complaint  on  an  injunction  bond,  it  is  not  neces- 
sary to  show  the  ground  upon  which  the  injunction  was 
granted.  When  it  is  averred  that  a  suit  was  pending  in 
the  proper  court,  the  injunction  granted,  and  the  bond 
given,  it  will  be  presumed  that  the  proceedings  and  judg- 
ment are  sufficient  and  regular,  until  the  contrary  is 
shown  on  the  part  of  the  defence.  Snyder  v.  SnydeVy  25 
Ind,  399. 

4.  All  persons  must  take  notice,  and  the  courts  must 
know,  when  the  circuit  courts  of  this  State  may  hold  their 
regular  sessions.  It  is  matter  of  public  law,  and  need  not 
be  averred.  When  it  is  alleged  in  the  complaint  that  the 
judge  of  the  court  of  common  pleas  in  Porter  county 
granted  an  injunction,  on  the  7th  day  of  October,  1871,  in 
a  case  pending  in  the  Porter  Circuit  Court,  all  the  world 
must  know,  by  the  law  fixing  the  times  of  holding  the 
Porter  Circuit  Court,  that  it  was  not  in  session  at  that 
time. 

5.  The  complaint  shows  that  a  suit  for  an  injunction  was 
pending  in  the  Porter  Circuit  Court,  a  court  of  competent 
jurisdiction.  The  law  informs  us  that  the  judge  of  the 
court  of  common  pleas  had  the  power  to  grant  the  injunc- 
tion. It  is  then  averred  that  he  did  grant  it,  and  that  the 
bond  sued  upon  was  given  in  pursuance  of  the  injunction. 
This  is  sufficient.  It  is  not  necessary  to  show  in  the  com- 
plaint, that  the  complaint  upon  which  the  injunction  was 
granted  was  sufficient  to  authorize  it,  nor  to  show  that  the 
proceedings  were  regular.   See  the  authorities  cited,  supra. 

6.  It  was  not  necessary  to  specifically  aver  that  a 
Avrit  of  injunction  was  issued  and  served  upon  the  plain- 
tiff; the  averments,  that  by  the  restraining  order  the  plain- 
tiff was  prohibited  from  cutting  or  removing  timber  from 
lands  which  he  alleged  to  be  his  own,  and  that  the  injunc- 
tion continued  in  full  and  uninterrupted  effect  for  the 
given  period  of  time  stated  in  the  complaint,  are  sufficient. 
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See  the  same  authorities.  The  complaint,  in  our  judgment, 
is  sufficient. 

The  questions  of  the  insufficiency  of  the  evidence  to  sus- 
tain the  finding,  and  the  excessive  amount  of  damages  as- 
sessed, are  also  discussed  by  the  appellants  ;  but  we  do  act 
see  that  either  of  these  questions  is  presented  by  the  rec- 
ord. We  find  a  bill  of  exceptions  in  the  transcript,  which 
concludes  with  the  following  sentence  :  "And  this  was  all 
the  evidence  given  in  the  case ;"  but  we  also  find  the  fol- 
lowing statement  in  the  bill  of  exceptions,  immediately 
after  the  introduction  of  the  injunction  bond,  which  is  the 
foundation  of  the  action  :  "  The  plaintifl*  then  introduced 
the  order  of  injunction  issued  on  the  7th  day  of  October, 
1871,  in  said  case  of  Carey  B.  Johnson  and  others,  against 
Francis  Weston,  and  all  the  papers  and  records  of,  and 
the  order  of  dismissal  in,  said  case  of  Johnson  et  al.  v. 
Weston  (here  insert)  ;"  but,  except  the  restraining  order 
granted  by  Judge  Gillett,  none  of  these  papers  nor  records, 
nor  the  order  of  dismissal,  can  be  found  in  the  bill  of  ex- 
ceptions.  It  is  plain,  therefore,  that  all  the  evidence 
given  in  the  case  is  not  in  the  bill  of  exceptions  ;  and,  the 
bill  not  containing  all,  it  is  the  same,  as  to  the  questions  un- 
der discussion,  as  if  it  contained  none.  The  finding  and 
amount  of  damages,  therefore,  must  be  presumed  to  be 
right,  and,  for  any  thing  that  we  can  decide,  must  stand  as 
they  are.  Blizzard  v.  Bross,  56  Ind.  74 ;  Gale  v.  Parks, 
58  Ind.  117  ;  Kimball  v.  Loomis,  62  Ind.  202 ;  May  v.  Pavey, 
63  Ind.  4. 

The  judgment  is  affirmed,  at  the  costs  of  the  ap- 
pellants. 

On  petition  for  a  rehearing. 

BiDDLE,  J. — In  their  petition  for  a  rehearing,  the  appel- 
lants desire  us  to  decide  the  question  of  the  admissibility 
of  a  foreign  will  as  evidence,  before  it  had  been  admitted 
to  probate  in  some  court  of  competent  jurisdiction  in  this 
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State,  and  made  matter  of  record.  In  the  motion  for  a 
new  trial,  the  admission  of  the  will  as  evidence  was  not 
made  a  cause  for  a  new  trial ;  the  question,  therefore, 
which  counsel  desire  us  to  decide,  is  not  presented  by  the 
record. 

From  a  defect  in  the  transcript  of  the  record,  we  were 
unable  to  reach  the  merits  of  the  questions  presented  by 
the  motion  for  a  new  trial.  For  this  reason  the  appellants 
ui*ge  ns  to  grant  them  a  rehearing,  that  they  may  obtain  a 
writ  of  certiorari^  and  have  the  transcript  perfected,  arid 
they  file  an  affidavit  as  ground  for  a  certiorari^  and 
also  an  affidavit  excusing  their  delay  in  not  applying  for 
the  writ  before  the  case  was  decided.  The  affiant,  the 
principal  attorney  for  the  appellants  in  the  case,  states : 
^*  That  from  an  examination  of  the  record  in  this  case,  in 
August  last,  he,  for  the  first  time,  came  to  the  conclusion 
that  a  writ  of  certiorari  was  necessary  to  complete  the  rec- 
ord in  this  case,  and  determined  to  apply  for  said  writ  at 
the  next  November  term  of  this  court ;  that  he  attended 
said  terra  of  this  court  for  that  purpose,  bnt  a  press  of 
business,  and  the  missing  of  a  train  of  cars,  prevented  him 
from  reaching  this  court  until  after  the  call  of  the  docket 
had  been  commenced  on  Wednesday  morning  of  the  first 
week  of  said  term ;  that  he  then  believed  said  court  would 
be  in  session  upon  the  following  (Thursday)  morning,  and 
that  there  would  then  be  an  opportunity  to  make  the  mo- 
tion for  said  writ ;  that,  in  the  afternoon  of  said  Wednes- 
day, the  affiant  visited  the  library  of  the  Supreme  Court, 
for  the  purpose  of  preparing  the  papers  necessary  for  the 
application  of  said  writ,  and  there  teamed  to  his  surprise 
that  said  court  had  adjourned  immediately  or  soon  after 
the  call  of  the  docket  had  been  finished,  and  that  the 
judges  had  left  for  their  several  homes,  which  informa- 
tion the  affiant  believed  and  relied  upon  ;  that  an  urgent 
press  of  business  in  the  circuit  courts  of  this  State,  in 
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which  affiant  practises,  required  him  to  leave  the  city 
of  ladianapolis  before  the  judges  of  this  court  returned, 
and  such  basiness,  together  with  the  belief,  as  herein- 
after stated,  that  an  application  for  said  writ  at  the  May 
term,  1880,  of  this  cou^-t  would  be  in  time,  prevented  affiant 
from  returning  to  this  court  to  apply  for  said  writ  at  said 
November  term ;  that  from  affiant's  knowledge  of  the 
length  of  time  cases  are  usually  pending  in  this  court,  and 
from  his  information  as  to  the  state  of  the  docket  of  this 
court  at  the  then  November  term,  affiant  confidently  be- 
lieved that  tliis  case  would  not  be  decided  before  next 
Summer  or  Fall,  and  that  an  application  for  the  writ  at 
the  May  term,  1880,  would  be  in  time.  Affiant  further 
states  that  since  his  return  from  this  court  in  November 
last,  he  has  been  continually  engaged  in  attending  the  ses- 
sions of  the  circuit  courts  in  which  he  practises,  and  that 
he  has  had  no  time  to  make  this  application  until  now.". 

The  transcript  in  this  ease  Avas  filed  in  this  court  Jany- 
ary  19th,  1878  ;  the  appellants'  brief  was  tiled  March  12th, 
1878 ;  the  cause  was  submitted  May  29th,  1878 ;  and  the 
case  decided  December  11th,  1879.  It  will  thus  be  seen 
that  the  appellants  had  almost  two  years  to  perfect  the 
transcript  of  the  record,  after  it  was  filed  in  this  court,  and 
before  the  case  was  decided.  The  affidavit  shows  that 
counsel  for  appellants  had  actual  knowledge  of  the  defect 
in  the  transcript,  in  August  before  the  case  was  decided — a 
period  of  four  months.  After  this  knowledge,  it  was  not 
necessary  to  wait  until  the  November  term  ensuing  to  ap- 
ply for  a  writ  of  certiorari.  A  motion  for  the  writ  could 
have  been  made  in  this  court,  upon  any  week  day  in  the 
year,  by  filing  it  in  writing  with  the  clerk,  and,  if  so  made, 
would  have  been  acted  upon  at  once,  if  the  judges  were  at 
the  capitol ;  if  not,  immediately  after  their  rehirn  ;  and  the 
presence  of  the  counsel  at  the  time  would  not  have  b 
necessary.    This  has  long  been  the  settled  practice. 
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We  can  not  hold  the  diligence  shown  as  sufficient  to  ex- 
cuse the  appellants  for  the  delay.  It  was  their  duty  to  see 
that  the  transcript  was  properly  made  out  before  it  was 
filed  in  this  court,  and  especially  their  duty  to  have  it  cor- 
rected at  once,  when  the  fact  of  its  defect  was  actually 
brought  to  their  knowledge.  And  we  believe  there  is  no 
instance  where  this  court  ever  granted  a  rehearing  for  the 
purpose  of  correcting  a  transcript,  and  the  practice  is  set- 
tled that  w^e  can  not  grant  a  rehearing  for  that  purpose. 
The  appellee  is  not  responsible  for  the  delay  of  the  appel- 
lant, and  should  not  be  made  to  sufter  therefrom.  This 
question  was  fully  examined  in  the  case  of  The  State^  ex  reL, 
V.  The  Terre  Haute  and  Indianapolis  R.  R.  Co.^  64  Ind.  297, 
wherein  the  importance  of  the  case,  the  large  amount  in- 
volved, and  the  public  interests  concerned  pressed  heavily 
upon  us ;  yet  it  was  not  thought  proper  to  depart  from  a 
practice  so  long  and  well  settled.  A  contrary  or  an  un- 
certain practice,  in  such  cases,  would  beget  delays  and  un- 
necessary controversies,  which  would  greatly  embarrass 
the  administration  of  justice.  That  we  can  not  reach  the 
merits  of  a  case  is  always  a  matter  of  regret  to  us,  but  a 
rule  of  practice  becomes  the  fence  of  justice,  and  we  can 
not  break  it  down  without  unsettling  the  security  of  legal 
rights.  Such  rules  are  as  indispensable  to  the  administration 
of  law  as  land-marks  are  to  establish  the  boundaries  of 
land.  Indeed,  they  are  part  of  the  law  itself;  they  must 
not  be  disturbed. 

The  petition  for  a  rehearing  is  overruled. 


>— •- 


GuNYox  i\  The  State. 

Criminal  Law. — Aiding  Prisoner  to  Escape — Indicimeni. — An  indictment 
for  aiding  in  the  escape  of  a  prisoner  who  was  in  the  custody  of  a  sheriff 
on  a  warrant  issued  on  an  indictment  for  a  felony  need  not  set  out  the 
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latter  indictment,  it  being  sufficient  to  merely  set  out  the  subetance  of  the 
felohy  for  which  the  prisoner  was  held  to  answer. 

From  the  Hamilton  Circuit  Court. 

W.  Garver  aud  R.  Graham^  for  appellant. 
T.  W.  Woollen^  Attorney  General.  T.  B.  Oir^  Prosecuting 
Attorney,  and  E.  H.  Granger^  for  the  IState. 

NiBLACK,  J. — This  was  a  criminal  prosecution  against 
the  appellant,  Daniel  Gunyon,  and  one  Daniel  Weaver, tor 
aiding  a  prisoner  to  escape.  2  R.  S.  1876,  p.  448,  sec.  54. 
Gunyon  moved  to  quash  the  indictment,  but  his  motion 
was  overruled.  The  cause  was  then,  as  to  the  said  Gun- 
yon, separately  tried- by  the  court  without  a  jury,  resulting 
in  finding  him  guilty  as  charged,  in  fixing  his  punish- 
ment at  imprisonment  in  the  state-prison  for  the  term  of 
two  years,  and  in  a  judgment  of  conviction  upon  the 
fimlini?. 

Errors  are  assigned  upon  the  refusal  of  the  court  to 
quash  the  indictment,  and  upon  the  overruling  of  the  ap- 
pellant's motion  for  a  new  trial,  which  was,  at  the  proper 
time,  interposed,  but  the  alleged  insufliciency  of  the  in- 
dictment is  the  only  question  discussed  in  the  argument 
here,  the  evidence  not  being  m  the  record. 

The  indictment  charged  that  the  grand  jury  of  Hamil- 
ton county,  on  the  12th  day  of  September,  1877,  returned 
into  the  Hamilton  Circuit  Court  an  indictment  against 
one  Amos  Bolander,  charging  him,  the  said  Bolander, 
with  taking,  stealing  and  carrying  away,  on  the  8th  day 
of  June,  1877,  at  said  County  of  Hamilton  and  the  State 
of  Indiana,  one  hundred  and  fifty-six  pounds  of  wool,  of 
the  value  of  forty-six  dollars  and  eighty  cents,  and  eigh- 
teen sheep-pelts,  of  the  value  of  nine  dollars,  all  the  per- 
sonal property  of  one  Charles  Moftitt ;  that,  on  the  2l8t 
day  of  January,  1879,  Joseph  R.  Gray,  the  clerk  of  the 
said  Hamilton  Circuit  Court,  issued  a  warrant,  duly  seal- 
ed and  attested,  directed  to  and  commanding  the  sherifi^ 
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of  said  county  of  Hamilton,  to  arrest  the  said  Bolander 
forthwith,  and  to  hold  him  to  bail  in  the  sum  of  five  hun- 
dred dollars,  to  answer  said  indictment,  and  for  the  want 
of  bail  commit  him  to  the  jail  of  said  county  until  legally 
discharged,  and  that  afterward,  to  wit,  on  the  same  day, 
the  said  warrant  was  delivered  to  Andrew  J.  Fryberger, 
then  sherift*  of  said  county,  to  be  executed  according  to 
law,  the  indictment  and  warrant  against  the  said  Bolander, 
above  referred  to,  both  being  set  out  at  length  in  the  in- 
dictmeut  in  this  cause. 

The  indictment  before  us  then  proceeded  : 
"And  that  afterward,  to  wit;  on  January  2l8t,  1879, 
at  said  county,  said  sheriflT,  by  virtue  of  said  warrant,  duly 
arrested  and  took  into  custody  the  body  of  the  said  Amos 
Bolander,  named  in  said  warrant,  and  him,  the  said  Amos 
Bolander,  then  and  there,  in  default  of  bail,  then  and 
there  committed  to  [the]  jail  of  said  county  of  Hamilton, 
the  same  beibg  the  proper  place  of  confinement  in  such 
eases  made  and  provided,  and  the  said  Amos  Bolander 
being  then  and  there  legally  committed  to  said  jail,  and  by 
the  indictment  filed  in  the  Hamilton  Circuit  Court,  as  here- 
tofore stated,  duly  charged  with  the  commission  of  a  felony, 
and  that  afterward,  to  wit,  on  the  28th  day  of  February, 
A.  D.  1879,  at  said  county  of  Hamilton  and  State  of  In- 
diana, Daniel  Gunyon  and  Daniel  Weaver,  late  of  said 
county  and  State,  did  then  and  there,  unlawfully  and  felo- 
niously, convey  and  cause  to  be  conveyed,  into  the  jail  of 
Hamilton  county,  Indiana,  one  steel  sa^v,  one  file  and  divers 
other  instruments  and  tools  to  the  grand  jury  unknown, 
eaid  saw,  file  and  other  instruments  and  tools  to  said  grand 
jury  unknown  being  proper  instruments  wherewith  to  aid; 
in  accomplishing  the  escape  of  said  Amos  Bolander,  with  the 
intent  then  and  there  and  thereby  to  aid  and  accomplish  • 
the  escape  of  the  said  Amos  Bolander,  and  did  then  and 
thereby  aid  in  and  accomplish  the  escape  of  said  Amos. 
Vol.  LXVIIL— 6 
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Bolaiider  from  the  jail  of  said  county  of  Hamilton,  said 
Amos  Bolander  being  then  and  there  confined  in  said 
jail  and  in  the  custody  of  Andrew  J.  Fryberger,  sheriff* 
of  Hamilton  county,  Indiana,  and  the  officer  who  was  then 
and  there  charged  with  the  custody  and  safe-keeping  of 
said  Amos  Bolander,  said  Amos  Bolander  being  then  and 
there  in  the  custody  of  said  officer,  charged  with  the 
commission  of  said  crime  and  felony." 

Then  followed  a  substantial  description  and  repetition 
of  the  crime  with  which  the  said  Bolander  was  charged, 
concluding  with  the  averment,  that  "  the  said  Daniel 
Gunyon  and  Daniel  Weaver  not  then  and  there  being  the 
officer  charged  with  the  custody  and  safe-keeping  of  said 
Amos  Bolander." 

Section  54,  sxipra^  of  the  act  defining  felonies,  is  as  fol- 
lows : 

**  If  any  other  person  than  the  officer  who  has  the  cus- 
tody of  any  prisoner,  charged  with,  or  convicted  of  a  felo- 
ny, shall  aid,  or  accomplish  the  escape  of  any  such  pris- 
soner,  on  conviction  thereof,  shall  be  imprisoned  in  the 
State's  prison,  not  more  than  twenty-one  nor  less  than  two 
years/' 

It  IS  objected,  that  the  indictment  against  Bolander,  set 
out  in  the  indictment  in  this  case  as  above  stated,  was 
defective  and  did  not  contain  any  sufficient  charge  of  lar- 
ceny against  the  said  Bolander,  and  that  it  was,  hence,  af- 
firmatively shown  in  the  indictment  before  us,  that  Bo- 
lander was  not  legally  in  custody  upon  a  charge  of  felony ; 
that,  as  Bolander  was  not  legally  in  custody,  Gunyon 
and  Weaver  were  not  guilty  of  any  offence  in  aiding  him 
to  escape.  ^ 

That  position  can  not,  however,  be  maintained.  The 
indictment  against  Gunyon  and  Weaver  showed  substan- 
tially, that  Bolander  was  in  the  common  jail  of  the  coun- 
ty, that  is,  in  the  custody  of  the  sheriff',   "  charged  with  " 
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grand  larceny.  That,  in  our  estimation,  was  quite  suf- 
ficient. 

WTiether  the  indictment  against  Bolander  was  a  good 
indictment,  was  a  question  for  the  court  before  which  it 
was  pending  to  decide,  and,  if  it  had  been  adjudged  to  be 
a  bad  indictment,  it  would  have  been  the  duty  of  such 
court  to  have  discharged  Bolander  without  any  extrinsic 
aid  from  either  Gunyon  or  Weaver.  It  is,  therefore, 
now  wholly  immaterial  for  us  to  enquire  whether  the  in- 
dictment against  Bolander  sufiiciently  charged  him  with  a 
felony  or  not. 

According  to  the  precedents,  the  indictment  against 
Bolander  need  not  hav^been  set  out  at  length,  as  was 
done  in  this  case.  It  would  have  been  sufficient'  to 
have  stated  the  substance  merely  of  the  charge  against 
him.  While  there  was  some  surplusage  in  the  indict- 
ment against  the  appellant,  we  are  unable  to  see  any  ma- 
teVial  omission  in  it,  and  must  hence  hold  that  the  court 
below  did  not  err  in  overruling  the  motion  to  quash  it. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant^ 
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Principal  and  Surety. — Subrogation  of  Surety  on  Payment  of  JudpfnenL 
— Assignment  of  Judgment  by  Attorney. — Notice, — In  an  action  against  A.. 
B.  and  C,  the  complaint  alleged  the  rendition  of  a  joint  Judgment  against 
the  plaintiff  and  A.,  in  favor  of  B.,  on  a  proni^sory  note  executed  by  the 
plainttflT  as  surety  and  A.  as  principal ;  that  the  plaintiff,  to  obtain  an 
assignment  of  the  judgment,  paid  the  amount  thereof  to  a  sheriff  holding, 
an  execution  thereon,  and  that  B.'s  attorney  of  record  thereupon  as- 
signed the  same  to  the  plaintiff,  on  the  record  ;  that  subsequeQtIy  A.  h^d 
become  the  owner  of  real  estate  subject  to  the  lien  of  such  judgment ; 
and  that  C,  had  subsequently  obtained  a  judgment  against  A.i  which  'iris 
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%  lien  on  such  realty.    Prayer  that  the  plaintiff  be  subrogated  to  B.*» 
former  rights  in  the  judgment,  as  against  all  the  defendants 
Heldf  on  demurrer,  that  such  assignment  was  notice  of  the  plaintifiTs  rights, 
and  that  the  complaint  is  sufficient. 

From  the  Switzerland  Circtiit  Court. 

S.  Carter  and  W.  jB.  Johnstorij  for  appellant. 
W.  H.  AdkinsoUy  J,  A.  Works  and  J,  D,  Wairks^  for  ap- 
pellees.   , 

SjCOTT^.J. — The  appellant  brought  suit  in  the  circuit 
court,  ^gain8t  one  Jennings  and  one  Jeremiah  Morton 
Manford  and  the  appellees,  for  the  purpose  of  having 
himself  subrogated  to  the  rights  of  said  Jennings  in  and  to 
a  certain,  judgment  ^which  said  Jennings  had  previously 
obt|iined  against  the  said  Jeremiah  Morton  Manford  and 
the  appellt^ut. 

The  cojpiplaii^t  alleged  the  obtaining  of  the  judgment 
against  the^ppellant  a)>d  said  Jeremiah  Morton  Manford, 
by  s^id  J9nn^ngs;  that;  the  judgment  was  obtained  on  a 
promissory  note  .executed  by  said  Jeitewah  Morton  Man- 
ford and  tlfei  ftppellant;  that  the  iippeHant  wias  only  surety 
on  said  note;  that  an  execution  issued ^n  said  judgment; 
that  the  appellant  paid  said  judgment  to  the  sheriff,  for  the 
purpose  of  procuring  an  assignment  of  the  judgment  to 
himself;  that  George  W.  Paul,  the  attorney  of  record  for 
said  Jennings,  assigned  the  said  judgment  to  the  appel- 
lant on  the  order-book ;  that,  afler  the  date  of  the  judg- 
ment, said  Jeremiah  Morton  Manford  inherited  certain 
real  estate  from  his  father;  that  some  of  the  appellees  had 
obtained  judgment  against  the  said  Jeremiah  Morton 
Manford,  and  others  of  the  appej lees  were  attempting  to 
procure  judgment  ^gain^  him. 

J^nnin^^  ^nd  Jc^remiah  Morton  Manford  made  default, 
and  judgment  was  rendered  against  them.  The  other  de- 
fendants, appellees,  severally  demurred  to  the  complaint, 
for  the  want .  of  sufficient  facts.  These  demurrers  were 
Bust^ined^^andjexceptiona  entered. 
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The  general  principle,  that  a  surety  who  pays  the  debt 
of  his  principal  has  the  Hght  to  be  subrogated  to  all  tbe 
rights  of  the  t^reditor  as  they  existed  before  the  debt  \^as 
paid,  is  well  established.  The  substitution  of  the  surety 
is  not  for  the  creditor  as  he  stands  related  to  the  princi- 
pal after  the  payment,  bat  as  he  stood  related  to  him  be- 
fore the  paynient.  He  is  subrogated  to  such  rights  as  the 
creditor  then  had  against  the  principal.  The  debt  may  be 
flssigtied  to  the  surety  by  the  creditor,  and  the  assignment 
will  carry  with  it  all  securities  or  rights  of  the  creditor. 
It  is  quite  immaterial  whether  thei*e  is  in  point  of  fact  an 
assignment  of  the  debt  or  security  or  not.  For  if,  up^n 
equitable  principles,  t|ie  surety  is  entitled  to  it,  a  court  of 
equity  will  consider  that  as  done  which  ought  to  have 
been  done ;  and,  if  necessary  for  the  protection  of  the 
surety,  will  decree  an  assignment  to  be  made.  Lumpkin  y. 
Mills,  4  Qa.  343;  Sablett  v.  McKinney,  19  Tex.  438; 
Brandt  Suretyship,  etc.,  281,  sec.  199;  Morrison  v.  Page^  9 
Dana.  428. 

Jennings,  on  receiving  the  amount  due  on  his  judgment 
from  the  appellant,  had  the  right  to  substitute  the  appel- 
lant as  the  judgment  creditor  in  equity — the  subrogation 
being,  as  it  doubtless  was,  one.  of  the  considerations  for 
the  payment  ot  the  amount  due  on  the  judgment. 

But  it  IS  contended  by  counsel  that  the  assignment 
having  been  made  by  an  attorney  was  void,  because  the 
attorney  had  no  authority  to  make  the  assignment.  The 
complaint  does  not  show  that  he  had  authority  to  assign 
the  judgment.  The  assignment,  it  it  were  void  as  a  legal 
assignment  for  want  o#authority,  was  certainly  a  good  as- 
signment in  equity,  and  placed  the  record  in  such  condi- 
tion that  no  one  could  hy  any  possibility  be  induced  to  be- 
lieve that  it  was  satisfied;  for  the  very  fact  appeared 
otherwise  upon  the  face  of  the  record  itself.  The  appel- 
lant has  the  right  to  have  the  question  of  suretyship  tried, 
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and  if  it  be  found  that  he  was,  in  point  of  fact,  the  surety 
for  the  said  Jeremiah  Morton  Mauford,  and  that  he  has 
paid  said  judgment,  as  alleged  in  the  complaint,  then  it 

.  will  be  his  right  to  have  himself  substituted  for  Jennings 
as  judgment  creditor  in  said  judgment,  and  be  subrogated 

.  to  all  the  rights  of  Jennings  in  and  to  the  judgment,  ante- 
rior to,  and  subsisting  at  the  time  of  the  payment  by  him 
of  the  amount  due  on  said  judgment. 

The  demurrers  to  the  complaint  should  have  been  over- 

.  ruled. 

The  judgment  is  reversed,  at  the  costs  of  the  appellees ; 
cause  remanded,  with  instructions  to  the  circuit  court  to 
overrule  the  demurrers  to  the  complaint,  and  for  further 

,  proceedings  in  accordance  with  this  opinion. 
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Judgment. — No  Lien  on  Land  held  by  EquiiabU  Title. — Mistake  tn  Convey- 
ance io  Judgment  Debtor. — Reformation  of,  by  Subsequent  Purchaser. — 
Sheriff's  Sate  — Quieting  Ihile. — After  the  rendition  of  a  judgment  by  a 
common  pleas  court,  a  certain. town  iot  was  sold,  and  possession  thereof 
delivered,  to  the  judgment  debtor  ;  but,  by  mistake,  the  deed  of  convey- 
ance to  the  judgment  debtor  described  a  different  lot,  being  one  to  which 
the  grantor  never  had  any  title.  Subsequently,  the  judgment  debtor  sold, 
and  delivered  possession  of,  the  same  lot  to  A.,  but,  by  mistake,  it  was 
misdescribed  as  before.  A.  afterward  having,  in  the  proper  action,  ob- 
tained a  decree  reforming  such  conveyances,  and  having  also  obtained  a 
conveyance  of  the  lot  by  a  commissioner  appointed  by  the  court,  the  execu- 
tors of  the  judgment  creditor  caused  execu^pn  to  bo  issued  upon  such  judg- 
ment and  levied  on  such  lot,  and  purchased  the  same  at  sherifTs  sale  on 

:    such  execution. 

Held,  in  an  action  by  A.  against  such  executors,  to  quiet  his  title,  that 
such  judgment  never  was  h  lien  upon  such  lot,  and  that  the  defendants 

.    obtained  no  title  by  their  purchase  at  such  sheriff's  sale. 

» 

I    From  the  Howard  Circuit  Court. 


NOVEMBER  TERM,  1879.  '87 

Terrell  ei  aL  v,  Prestel 

W.  A.  Peelle  and  D.  W.  Comstock,  for  appellants. 
J.  O'JSm/i,  for  appellee. 

BiDDLE,  J. — Complaint  by  the  appellee,  against  the  ap- 
pellants, to  quiet  the  title  to  certain  lands. 

Decree  affirming  and  quieting  the  title  in   the   appellee. 

The  pleadings  need  not  be  stated. 

The  cause  was  submitted  to  the  court  for  trial,  on  an 
agreed  statement  of  facts,  the  substance  of  which  may  be 
stated  as  follows : 

On  the  12th  day  of  June,  1868,  William  C.  Shortridge 
recovered  judgment  in  the  court  of  common  pleas  of  How- 
ard county,  against  Napoleon  B.  Brown,  for  three  thou- 
sand four  hundred  and  seventy  dollars  and  fifty  cents, 
subject  to  relief  from  appraisement  laws,  which  is  mainly 
due  and  unpaid.  Shortridge  assigned  two  thousand  dol- 
lars of  the  judgment  to  W.  S.  T.  Morton,  who  died  in 
1874 ;  William  A.  Peelle,  Thomas  McCulloch,  and  Eliza 
M.  Morton  became  his  executors,  who,  on  the  17th  day 
of  July,  1875,  caused  a  writ  of  execution  to  issue  on  said 
judgment,  to  collect  the  balance  then  due,  being  two  thou- 
sand three  hundred  arid  twenty-three  dollars  and  cosis, 
which  writ  came  to  the  hands  of  John  H.  Terrell,  sheriff 
of  Howard  county,  for  execution,  on  the  23d  day  of  said 
month,  by  virtue  of  which  the  sheriff  levied  upon  lot  No. 
75  in  Richmond's  Addition  to  Kokomo,  as  the  property  of 
said  Brown,  which  was  sold  by  the  sheriff,  on  the  18ih 
day  of  December,  1875,  by  virtue  of  said  writ,  to  the  said 
executors  of  said  Morton's  estate,  in  pursuance  of  which 
sale  the  sheriff  issued  his  certificate  of  purchase  to  the 
said  purchasers.  On  the  3d  day  of  February,  1863,  J.  M. 
Leeds,  the  then  owner  thereof,  sold  and  conveyed  by  deed 
lot  75,  to  William  M.  Price,  which  deed  was  duly  record- 
ed ;  said  Price,  on  the  13th  day  of  November,  1869,  for  a 
valuable  consideration,  sold  and  conveyed  by  deed  said 
lot  75,  to  Napoleon  B.  Brown,  who  entered  into  possession 
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under  the  deed,  which  was  duly  recorded,  but,  by  mutual 
mistake,  the  deed  described  the  lot  as  No.  78  in  Rich- 
mond's Addition,  instead  of  lot  75,  as  both  parties  intend- 
ed ;  that  said  Brown  never  had  any  other  title  to  said  lot 
75,  than  said  deed  from  Price  ;  that  Price,  at  the  time,  was 
the  owner  of  lot  75,  but  never  had  any  title  to  lot  78. 
Brown  continued  in  possession  of  lot  75,  and  while  in  pos- 
session, on  the  —  day  of ,  18 — ,  sold  and  conveyed  the 

same  to  Daniel  Robins,  under  which  conveyance  Robins 
took  possession  of  lot  75,  but,  by  mutual  mistake,  the 
deed  described  the  lot  as  78  instead  of  75  as  intended  by 
both  parties.  Robins  continued  in  possession  of  lot  75 
until  the  11th  day  of  February,  1870,  at  which  date  he 
sold  and  conveyed  the  same  to  Joseph  Prestel,  the  plain- 
tift*,  but.  by  mutual  mistake,  the  lot  was  described  as  lot 
78,  instead  of  lot  75,  as  was  intended ;  that  Prestel  took 
possession  under  the  deed.  Afterwards,  on  the  20th  of 
August,  1873,  Prestel  instituted  proceedings  in  the  How- 
ard Circuit  court  to  have  the  deeds  corrected  as  to  the 
mistake  in  describing  lot  75  as  lot  78,  and,  on  the  3d  day 
,  of  April,  1874,  obtained  a  decree  xjorrecting  the  deeds  from 
Price  to  Brown,  from  Brown  to  Robins  and  from  Robins 
to  Prestel,  which  decree  was  executed  by  the  deed  of  John 
W.  Kern,  a  commissioner,  who  conveyed  to  Prestel  the  lot, 
.by  its  proper  description  as  lot  No.  75,  which  deed  was 
duly  recorded;  that  Prestel  still  holds  possession  of  lot  No. 
75;  that  on  the  3d  day  of  June,  1869,  C.J.  Acton  and 
others  recovered  judgment  against  said  Brown  in  the 
Howard  Circuit  Court,  for  two  thousand  two  hundi*ed  and 
sixty-nine  dollars  and  ninety-eight  cents,  without  relief 
from  appraisement  laws :  that  Joseph  Taylor,  then  sheriff 
of  Howard  county,  on  the  4th  day  of  June,  1870,  had  in 
his  hands  as  sheriff  executions  dulv  issued  on  said  Short- 
ridge  judgment  and  Acton  judgment — the  Acton  execu- 
tion having  been  placed  in  the  hands  of  the  sheriff  for 
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execution  on  the  7th  day  of  January,  1870,  and  the  Short- 
ridge  execution  came  to  his  hands  for  execution  on  the 
25th  day  of  March,  1870 ;  that  on  the  26th  day  of  March, 
1870,  Brown,  the  judgment  debtor,  turned  out  a  large 
amount  of  real  estate  on  the  Shortridge  execution,  consist- 
ing of  town  lots  in  Kokomo,  which  are  described,  in  ad- 
dition to  which  the  sheriff  levied  upon  lot  No.  47,  in 
Mills  and  Richmond's  Addition,  and  on  lot  No.  78,  in 
Richmond's  Addition  to  Kokomo,  all  of  which  was  duly 
appraised  at  the  aggregate  sum  of  four  thousand  eight 
hundred  and  ninety  dollars,  two-thirds  of  which  is  three 
thousand  two  hundred  and  sixty  dollars,  which  was  more 
than  sufficient  to  satisfy  the  Sbbrtndge  execution,  the 
amount  due  iipon  which  being  three  thousand  two 
hundred  and  thirty-two  dollars  and  twenty-seven  cents ; 
that  said  sheriff  levied  upon  certain  other  real  estate,  de- 
scribed, as  the  property  of  Brown,  on  the  Acton  execu- 
tion ;  the  property  was  then  offered  but  not  sold  for 
"want  of  bidders ;  afterwards  a  part  of  it  was  sold  on  the 
Acton  execution.  The  sheriff  afterwards  abandoned  the 
levy  on  lot  No.  78,  and  sold  a  portion  of  the  property 
levied  on  by  virtue  of  the  Shortridge  execution,  which  re- 
duced the  balance  due  on  the  Shortridge  execution  to  two 
thousand  eight  hundred  dollars,  to  make  which  balance  he 
levied  on  lot  75  in  Richmond's  Addition,  and  sold  the 
same  to  said  executors  of  Morton's  estate  for  fourteen  hun- 
dred and  thirty^four  dollars,  as  aforesaid. 

The  only  question  we  can  extract  from  these  complicat- 
ed details,  touching  the  present  case,  is,  Did  the  deed 
from  William  M.  Price  to  Napoleon  B.  Brown,  for  lot 
78,  convey  to  Brown  such  a  title  to  lot  75  as  subjected  it 
to  the  lien  of  the  Shortridge  judgment  ? 

It  must  be  kept  in  mind  that  the  Shortridge  judgment 
was  rendered  on  the  12th  day  of  June,  1868;  the  deed 
from  Price  to  Brown  was  made  on  the  13th  day  of  Novem- 


90  SUPREME  COURT  OF  INDIANA. 

J^M^^B^^— ^M^M-M^— ^^  1»TTI     ■   I         ■  '  ■  "  I  "•  II  I  II  III  1 ^-^^^~^ 

Terrell  et  al.  v.  Prestel. 

ber,  1869  ;  the  date  of  Brown's  deed  to  Robins  is  not  given, 
but  it  must  have  been  before  the  11th  day  of  May,  1870,  the 
date  on  which  Robins  conveyed  the  lot  to  Prestel ;  Prestel 
obtained  his  decree  correcting  the  mistake  in  the  deeds, 
on  the  3d  day  of  April,  1874  ;  the  sale  of  the  lot  to  the  ex- 
ecutors of  Morton's  estate,  by  the  sheriff",  was  made  on  the 
18th  day  of  December,  1875 ;  so  that  Brown  had  no  inter- 
est in  the  lot  at  the  time  it  was  sold,  unless  the  Shortridge 
judgment  was  a  lien  upon  it  at  the  time. 

By  the  Revised  Statutes  of  1824,  pp.  188, 192,  by  the  Revised 
Statutes  of  1831,pp.  234, 274,  and  by  the  Revised  Statutes  of 
1838,  pp.  276,  316,  the  personal  and  real  estate  of  every  judg- 
ment debtor  was  made  subject  to  execution  generally,  with- 
out particularly  defining  the  character  of  the  title  to  the 
real  estate.  By  the  Revised  Statutes  of  1843,  "  lands,  tene- 
ments, and  hereditaments,  and  any  estate  or  interest  there- 
in, holden  by  any  one  in  trust  for,  or  to  the  use  of  another, 
on  execution  issued  on  any  judgment  against  the  person 
to  whose  use,  or  for  whose  benefit,  the  same  are  holden," 
were  subject  to  execution ;  and,  by  all  of  these  statutes,  a 
judgment  was  made  a  lien  on  the  real  estate  of  the  judg- 
ment debtor  generally,  without  defining  the  character  of 
the  title.  In  the  case  of  Modisett  v.  Johnson,  2  Blackf. 
431,  which  was  decided  under  the  Revised  Statutes  of 
1824,  it  was  held  that  a  judgment  was  not  a  lien  on  land 
which  the  judgment  debtor  held  by  a  title-bond  con- 
ditioned for  the  execution  of  a  deed  on  payment  of  the 
purchase-money,  though  he  had  taken  possession  of  the 
land  and  had  paid  the  purchase-money  before  the  rendition 
of  the  judgment  The  case  of  Orth  v.  Jennings,  8  Blackf. 
420,  which  was  decided  under  the  Revised  Statutes  of 
1843,  reviewed  and  confirmed  the  case  of  jJfodi^e^^  v.  John- 
son ;  and  the  case  of  Doe  v.  Cutshall,  1  Ind.  246,  also  decid- 
ed under  the  Revised  Statutes  of  1843,  fully  approves 
both   Modisett  v.  Johnson,  and  Orth  v.  Jennings.    These 
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two  latter  cases,  having:  been  decided  under  statutes 
very  similar  (see  2  R.  S.  1876,  p.  pp.  232,  233),  must  be 
regarded  as  authorities  at  the  present  time.  Dickerson  v. 
Nelson,  4  Ind.  160, 180,  decided  under  the  same  statute,  is  to 
the  same  eftect.  The  following  cases,  decided  under  our 
present  statutes,  uniformly  hold  that  a  mere  equitable 
interest  in  land  is  not  subject  to  execution,  and,  if  not 
subject  to  execution,  of  course  is  not  subject  to  the  lien 
of  the  judgment.  Russell  w.  Houston,  b  Ind.  180;  Davis 
V.  Cumberland,  6  Ind,  360 ;  Gentry  v.  AllisoUy  20  Ind.  481 ; 
Jejffries  v.  Sherbum,  21  Ind.  112. 

All  the  title  Brown  had  to  lot  75,  according  to  the 
agreed  statement  of  facts,  was  a  deed  conveying  to  him 
lot  78,  by  mistake,  instead  of  lot  75.  This,  at  most,  was 
but  an  equitable  title.  He  could  not  have  maintained 
ejectment  upon  it  for  lot  75,  in  a  common-law  action. 
The  mistake  in  the  deeds  could  be  corrected  only  in  a 
court  having  chancery  powers;  that  had  been  done 
by  the  appellee,  before  the  sale  of  the  lot  at  sheriff's 
sale  to  the  executors  of  Morton's  estate,  and  after  Brown 
had  conveyed  all  the  interest  he  had  in  the  lot  to  Robins. 
The  executors  of  the  estate  of  Morton  took  nothing  by 
their  purchase  at  sheriff's  sale. 

The  court  was  right  in  affirming  and  quieting  the  title 
to  the  lot  in  the  appellee,  against  the  claim  of  the  ap- 
pellants. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellants. 


Reed  et  al.  v.  Broadbelt. 

Pkomi880ry  Notk. — Copy.— Comjo/am^.— "When,  in  an  action  on  a  promissory 
note,  a  copy  of  a  note  similar  to  the  one  described  in   the  complaint  is 
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filed  therewith,  and  is  referred  to  therein  as  "  a  copy  of  which  is  filed 
herewith  add  made  a  part  of  this  complaint/'  the  copy  thus  becomes  part 
of  the  complaint. 

From  the  Kosciusko  Circuit  Court. 

C.  Clemans  and  A.  C.  ClemanSy  for  appellants. 
J.  H.  Carpenter  and  J.  W.  Cooky  for  appellee. 

NiBLACK,  J. — Reuben  Broadbelt  sued  Stephen  Reed, 
Thomas  Cole  and  Philip  M.  Reed  in  the  court  below,  upon 
a  promissory  note.  The  complaint  alleged,  in  what  ma}' 
be  called  the  usual  form,  the  execution  of  the  note,  and 
that  it  was  due  and  remained  unpaid,  with  an  avennent 
referring  to  the  note,  "  a  copy  of  which  is  filed  herewith 
and  made  a  part  of  this  complaint."  A  coj^y  of  a  note, 
similar  in  all  respects  to  the  one  described  in  the  com- 
plaint, was  filed  with,  and  accompanied,  the  complaint. 

A  demurrer  to  the  complaint  was  overruled,  but  the  de- 
fendants failed  to  reserve  an  exception  to  that  decision  of 
the  court.  Issue  being  joined,  the  cause  was  submitted  to 
the  court  for  trial.  The  court  found  for  the  plaintiff  the 
amount  of  the  note,  with  interest,  and  rendered  judgment 
against  all  the  defendants,  for  the  amount  so  found  to  be 
due  upon  the  note. 

Error  is  assigned  here  upon  the  alleged  insuflSciency  of 
the  complaint,  without  regard  to  the  decision  below  upon 
the  appellants'  demurrer. 

It  is  insisted  that  the  reference  to  the  copy  of  the  note 
alleged  to  have  been  filed  with  the  complaint  did  not 
sufllciently  identify  the  copy  intended  to  be  referred  to, 
and  that  is  the  only  objection  urged  to  the  complaint. 

When,  as  in  this  case,  reference  is  made  to  the  copy  of 
the  note  sued  on  as  "filed  herewith,"  or  in  equivalent 
words,  .and  a  copy  of  a  note  similar  to  the  one  described 
in  the  complaint  is  actually  filed  with  the  complaint,  the 
copy  of  the  note   thus  filed  is  sufficiently  identified,  and 
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in  that   respect  the   complaint  is    sufficient.     Mercer  v. 
Herbert^  41  Ind.  459  ;  Friddle  v.  Crane,  post,  p.588. 

No  available  objection  has  been  shown  to  the  complaint. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellantB. 
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Draikiko  Association. — Action  hy^  apainsi  Member,  for  AsseMvneni.—De" 
fence."^C(ue  DistinguxBhed. — In  an  action  by  a  draining  association,  against 
one  of  its  members,  to  collect  an  assessment  against  his  lands  for  the  ben- 
efit of  the  association,  his  only  defence  to  the  assessment  is  restricted,  by 
section  21  of  the  act  of  March  10th.  1878, 1  R.  S.  1876,  p.  418.  to  the 
amount  thereof.  Swinney  v.  The  PL  Wayne,  etc,,  R,  R,  Co.,  59  Ind.  205, 
distinguished. 

Ikstkuctiok  to  Return  Particular  Verdict. — Where,  on  the  trial  of  a 
cause  duly  put  at  issue,  there  is  competent  evidence  other  than  merely 
documentary,  it  is  error  .to  instruct  the  jury  to  find  a  verdict  for  a  partic- 
ular  party. 

From  the  Henry  Circuit  Court. 

M.  E.  Forknetj  for  appellant. 

J.  Brown  and  J.  M.  Brown,  for  appellee. 

BiDDLE,  J. — Complaint  by  the  appellant,  against  the  ap- 
pellee, to  collect  the  amount  of  an  assessment  against  the 
lands  of  the  appellee,  for  the  benefit  of  the  appellant. 

Demurrer  for  want  of   facts    overruled.    Exceptions. 

•Answer  in  seven  paragraphs.  Separate  demurrers  to 
fourth  and  fifth  paragraphs,  for  want  of  facts,  overruled. 
Exceptions.  Issue ;  trial  by  jury ;  verdict  for  appellee ; 
and,  over  a  motion  for  a  new  trial,  judgment  on  the  ver- 
dict. 

The  following  points  are  presented  by  the  record,  and 
discussed  by  the  appellant  in  the  brief  of  counsel : 

1.  The  alleged  error  in  overruling  the  demurrer  to  the 
fourth  paragraph  of  answer. 
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This  paragraph  avers  that  the  appellant  did  not  cause  a 
complete  survey  of  the  line  of  the  work  to  be  made,  and 
the  estimate  of  its  cost,  before  the  assessment  \^  made, 
nor  cause  to  be  made  a  proper  description  and  specifica- 
tions of  the  drains,  and  points  out  several  alleged  irreg- 
ularities in  the  survey. 

This  is  not  a  sufficient  answer.  The  complaint  avers 
that  the  "  defendant  is  a  member  of  the  association,  by  vir- 
tue of  having  signed  the  original  articles  of  association  of 
the  plaintiftV  In*  a  complaint  by  the  association  against 
one  of  its  members,  it  is  not  necessary  to  set  out  the  or- 
ganization of  the  association,  nor  a  description  of  the 
drain,  nor  the  survey,  nor  the  estimated  costs.  By  the  act 
of  March  10th,  1873,  1  R.  S.  1876,  p.  424,  sec.  21,  on  an  ap- 
peal from  the  assessment  to  the  circuit  court,  "  If  the  par- 
ty thus  appealing  is  not  a  member  of  the  association,  he 
may  insist  in  such  appeal  upon  any  legal  objection  to  the 
assessment,  or  any  part  of  it ;  if  he  is  a  member  of  the 
association,  he  shall  not  be  allowed  to  make  any  objection 
to  the  assessment,  except  such  as  relates  to  the  amount  of 
the  same."  As  the  party  against  whom  an  assessment 
is  made,  on  such  appeal,  can  make  no  defence  to  the  as- 
sessment except  such  as  goes  to  its  amount,  it  would  logi- 
cally follow,  that,  when  sued  upon  the  assessment,  he  would 
be  restricted  to  the  same  defence  ;  for  it  would  be  useless  to 
restrict  him  to  such  defence,  on  appeal  from  the  assess- 
ment, and  afterwards  allow  him  to  set  up  any  defence  to 
the  association  of  which  he  is  a  member,  when  sued  to  re- 
cover the  amount  of  the  assessments.  Large  v.  The  KeerCs 
Creek  Draining  Co.^  30  Ind.  263 ;  The  Jordan  Ditching^  dc, 
Ass'n  V.  Wagoner^  33  Ind.  50  ;  The  Excelsior  Draining  Co,  v. 
Brown,  38  Ind.  384 ;  The  Etchison  Ditching  Co.  v.  Busen- 
back,  39  Ind.  362 ;  Bannister  v.  The  Grassy  Fork  Ditching 
Association,  52  Ind.  178. 

2.     The  fifth  paragraph  of  answer  avei*8,  that  the  plain- 
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tift'  has  not  constructed  the  ditch  according  to  the  articles 
of  association  and  specifications,  and  has  not  dug  said 
di*^ch  the  depth  nor  width  therein  named,  but  has  aban- 
doned the  work  in  an  unfinished  condition,  and  that  the 
ditch  will  be  of  no  benefit  to  the  defendant. 

This  paragraph  does  not  allege  facts,  but  conclusions 
from  facts.  It  is  not  well  pleaded,  and,  being  pleaded 
by  a  member  of  the  association,  is  insufficient ;  nor  do 
we  mean  to  say  that  it  would  be  good  if  pleaded  by  a 
stranger. 

8.  At  the  trial,  the  court  instructed  the  jury  as 
follows : 

"  Gentlemen  of  the  jury  :  It  is  your  duty,  under  the  evi- 
dence, to  return  a  verdict  for  the  defendant.*' 

Such  an  instruction  might  be  upheld  if  given  in  a  case 
where  there  was  no  evidence  at  all  before  the  jury,  or 
where  the  evidence  was  all  documentary  or  written,  and 
of  such  a  character  as  to  require  the  court  to  give  it  a 
legal  construction  ;  but  in  this  case,  where  the  pleadings 
put  in  issue  the  existence  of  the  assessment  and  the  fact 
whether  the  defendant  was  a  member  of  the  association 
or  not,  the  instruction  was  erroneous.  Wo  can  not  see 
what  the  views  of  the  court  below  were,  unless  it  held 
that  the  proceedings  establishing  the  drain  were  void.  We 
can  not  view  them  in  that  light. 

The  counsel  for  the  appellee  insist,  in  their  brief,  that 
the  complaint  is  insufficient ;  but  there  is  no  assignment 
of  error  presenting  the  sufficiency  of  the  complaint  as  a 
question  for  our  consideration. 

This  case  should  be  distinguished  from  the  case  of 
Swinney  v.  TTte  Fort  Wayne,  Muncie  and  Cincinnati  R,  H, 
Co.^  59  Ind.  205.  In  that  case,  the  appellee  sought  to 
appropriate  certain  lands  of  the  appellant  for  railroad 
purposes,  under  section  15  of  the  act  of  May  11th,  1852, 1 
R.   B.  1876,  p.  696,  whfch  provides,  that,  upon  filing  the 
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act  of  appropriation,  the  court  or  a  judge  shall  appoint 
three  disinterested  freeholders  of  the  county  to  appraise 
the  damages  which  the  owner  of  the  land  may  sustain  by 
such  appropriation  ;  and  also  provides  what  injuries  shall 
be  considered  in  assessing  such  damages,  and  that  such 
assessment  shall  be  returned  to  the  clerk  of  the  court. 
When  the  assessment  is  returned  into  court,  the  award 
may  be  reviewed  by  the  court,  upon  exceptions  filed  by 
either  party  within  ten  days  after  filing  sucli  award. 
The  act  further  provides,  "  That  notwithstanding  such 
appeal,  such  company  may  take  possession  of  the  property 
therein  described,  as  aforesaid,  and  the  subsequent  pro- 
ceedings on  appeal  shall  only  affect  the  amount  of  com- 
pensation to  be  allowed."  Up  to  this  stage  the  proceed- 
ings are  ex  parte.  So  far,  the  act  provides  um  opportunity 
for  the  owner  of  the  land  to  appear  and  contest  the  pro- 
ceedings. It  was  held,  therefore,  by  this  court,  that  the 
proviso  which  stated  that  the  subsequent  proceedings  on 
appeal  shall  only  afiect  the  amount  of  compensation  to  be 
allowed,  "  must  be  construed  to  mean  the  proceedings  sub- 
sequent to  the  establishment  of  the  regularity  of  the  ap- 
propriation." Otherwise,  the  regulating  of  the  appropria- 
tion, as  to  the  existence  of  such  corporation,  the  number 
of  appraisers,  the  regularity  of  their  appointment,  their 
qualifications,  as  being  freeholders  of  the  county,  the  cor- 
rectness of  the  survey,  and  the  manner  of  assessing  the 
damages,  could  not  be  questioned  by  the  defendant  at  all. 
Any  other  construction  than  that  which  the  court  gave  to 
the  proviso  would  deny  the  owner  of  the  land  "  his  day 
in  court,"  which  would  \q  incompatible  with  justice,  and 
in  direct  violation  of  the  constitutional  provision  which 
declares,  that  "  All  courts  shall  be  open  ;  and  every  man, 
for  injury  done  to  him  in  his  person,  property,  or  reputa- 
tion, shall  have  remedy  by  due  course  of  law."  Const.,  art. 
1,  sec.  12.  To  allow  a  railroad  company  to  survey  a  piece 
of  land,  appropriate  it  to  its  own  use,  take  possession  of  it. 
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and  hold  it  against  the  owner,  without  giving  him   any 
"  day  in  court "  to  defend  his   property,  except  as  to  the 
amount  allowed,  would  not  be  giving  him  a  "  remedy  by 
due  course  of  law."     This  construction  of  the  railroad  act 
is   similar  to  what  is  enacted  in  the  ditching  act,  under 
which   this  case  is  decided,  namely :  "  If  the  party  thus 
appealing  is  not  a  member  of  the  association,  he  may  in- 
sist in   such  appeal  upon  any  legal  objection  to  the  as- 
sessment, or  any  part  of  it ;  if  he  is  a  member  of  the  as- 
sociation, he  shall  not  be  allowed  to  make  any  objection 
to  the  assessment,  except  such  as  relates  to  the  amount  of 
the  same."     The  distinction  between  restricting  a  defence 
against  a  corporation  by  one  of  its  members,  who  has  con- 
structive, if  not  actual,  notice  of  its  proceedings,  and   is 
bound  by  its  corporate  acts,  and  who  has  before  had  his 
right  of  appeal,  and  not  taken  it,  and  restricting  a  defence 
by  a  person  who  is  not  a  member  of  the  corporation,  and 
therefore  not  bound  by  its  acts,  and  has  before  had  no 
right  of  appeal,  is  the  distinguishing  difference   between 
the  case  cited  and  the  one  wo  are  deciding,  and  seems  to 
OS  to  be  plain.     We  have  thought  it  necessary  to  say  thus 
much,  that  the  two  cases  may  not  be  confounded  in  prin- 
ciple.    Gulick  V.  Connely,  42  Ind.  134. 

The  judgment  is  reversed,  at  the  costs  of  the  appellee : 
cause  remanded,  with  instructions  to  sustain  the  motion 
for  a  new  trial,  and  to  sustain  the  demurrers  to  the  fourth 
and  fifth  paragraphs  of  answer,  and  for  further  proceed- 
ings. 
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paid  off,  out  of  the  partnership  funds,  the  individual  debt  of  the  latter, 
evidenced  by  his  promissory  note  secured  by  a  mortgage,  and  then 
delivered  the  same  to  A.  as  collateral  security  for  a  loan  obtained  by 
him  for  the  partnership. 
'  Held,  in  an  action  by  A.,  against  the  members  of  the  partnership,  on  such 
note  and  mortgage,  that  these  instruments  were  extinguished  by  such  pay- 
ment, and  that  neither  the  copartnership  nor  the  plaintiff  was  subrogated 
to  the  rights  of  the  payee. 

From  the  Clay  Circuit  Court. 

J.  M,  Compton,  C.  E.  Matson^  W.  W.   Carter  and  S.  D. 
Coffey^  for  appellants. 
(t.  a.  Knight  and  C.  H.  Knight,  for  appellee. 

WoRDEN,  J.— On  March  9th,  1872,  John  H.  Hawkins 
executed  certain  promissory  notes  to  one  Hezekiah  Smith, 
and  on  the  15th  of  the  same  month  he  executed  to  Smith 
a  mortgage  upon  certain  land,  to  secure  the  payment  of 
the  notes.  The  mortgage  was  duly  recorded.  Hawkins 
afterward  conveyed  the  land  to  Nicholas  Miller. 

This  action  was  brought  by  Andrews,  as  trustee  of  the 
Brazil  Bank,  to  foreclose  the  mortgage, — the.complaint al- 
leging that  Smith  had  transferred  a  part  of  the  notes, 
specifying  them,  to  the  firm  of  McClure  &  Co.,  which  con- 
sisted of  Henry  McClure  and  the  above  mentioned  John 
H.  Hawkins,  by  delivery,  and  that  McClure  &  Co.  had,  in 
the  same  manner,  transferred  them  to  the  plaintiff. 

Hawkins,  McClure  and  Miller  were  made  defendants. 
Hawkins  pleaded  payment;  and  Miller  pleaded  payment  by 
Hawkins.  The  issues  were  tried  by  the  court,  who  found 
for  the  plaintiff,  and  rendered  judgment  accordingly,  over 
a  motion  for  a  new  trial. 

On  the  trial,  it  appeared  that  the  notes  in  suit  had  been 
endorsed  bv  Smith  to  Thomas  A.  Goodwin  for  collection, 
and  that  they  had  been  paid  to  him.  He  never  endorsed 
or  sold  them  to  any  one,  nor  did  any  one  ever  propose  to 
buy  them.    "  They  were  simply  paid  off.'* 

After  the  notes  were  thus  paid,  they  seem  to  have  come  to 
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the  possession  of  McClure,  who  transferred  them  to  the 
bank  as  collateral  security  for  the  payment  of  a  debt 
which  the  firm  owed  the  bank. 

The  testimony  of  McClure,  who  put  the  case  as  favora- 
bly for  the  plaintift'  as  any  evidence  in  the  cause,  was  as 
follows :  He  said,  "  I  transferred  the  notes  and  receipts 
introduced  in  evidence  to  the  plaintiff,  as  collateral  securi- 
ty for  a  debt  due  from  the  firm  of  McClure  &  Co.  to  the 
plaintiff,  which  debt  was  about  $1,200.  The  firm  of  Mc- 
Clure &  Co.  is  composed  of  myself  and  my  codefendant, 
John  H.  Hawkins.  I  paid  off  the  notes  in  suit  on  behalf 
of  the  firm  of  McClure  &  Co.,  at  the  request  of  the  de- 
fendant, John  H.  Hawkins.  Hawkins  requested  me  to 
pay  them  out  of  the  firm  money,  and  he  would  pay  it 
back  in  a  short  time.  I  sent  the  money  for  two  of  the 
notes,  by  express,  to  Indianapolis  at  the  dates  of  the  express 
receipts  read  in  evidence,  paid  off  one  of  the  notes  through 
the  Brazil  Bank,  and  the  other  I  paid  in  person;  all 
were  paid  with  the  money  belonging  to  the  firm  of  Mc- 
Clure &  Co." 

On  cross-examination  he  said,  "  There  was  nothing  said 
about  buyingthe  notes  for  the  firm  of  McClure  &  Co.,  either 
between  Hawkins  and  myself  or  the  payees  of  the  notes ; 
they  were  all  paid  after  they  became  due.  The  firm  of 
McClure  &  Co.  was  in  no  way  bound  to  pay  the  notes.  It 
was  simply  done  at  the  request  of  Hawkins,  and  on  his 
promise  to  repay  the  money." 

On  these  facts,  the  plaintiff,  in  our  opinion,  had  no 
right  to  recover.  The  payment  of  the  notes  utterly  ex- 
tinguished them,  and,  of  course,  extinguished  the  mort- 
gage, so  far  as  it  had  been  a  security  for  the  payment  of 
these  notes.  To  be  sure,  a  court  of  equity  will,  in  some 
cases,  keep  an  encumbrance  alive,  or  consider  it  extin- 
guished, as  will  best  subserve  the  purposes  of  justice,  and 
the  actual  and  just  intention  of  the  parties.     Howe  v. 
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Woodraf,  12  lud.  214;    The  Union  Trust  Co.,  etc.,  y.  The 
ilonilcello.  etc,  R.   W.  Co.,  63  N.  Y.  311. 

But  in  this  ease  there  is  no  ground  for  the  application 
of  such  iloetriue.  Here,  it  i&  clear,  from  the  facts  testified 
to,  that  it  was  the  intention  both  of  Hawkins  and  of  Mc- 
Clure, in  paying  the  notes,  to  satisfy  and  cancel  thern^ 
Hawkins  desired  that  the  notes  should  be  paid  out  of  the 
funds  of  the  firm,  and  they  were  so  paid,  not  upon  any 
understanding  that  the  firm  or  McClure  should  have  the 
benefit  of  them  as  continuing  securities,  but  upon  the  ex- 
press understanding  that  Hawkins  should  pay  the  money 
back  in  a  short  time.  Under  these  circumstances,  if  Mc- 
Clure has  any  remedy  against  Harkins,  for  failing  to  pay 
back  the  money,  it  is  not  by  an  action  upon  the  notes  thus 
paid  and  extinguished.  The  notes  having  been  thus  paid 
and  extinguished,  McClure  could  not  revive  them  by 
transferring  them  to  the  plaintiff.  As  a  partner  of  Hawk- 
ins, McClure  would  have  had  no  right  to  revive  au  extin- 
guished individual  debt  of  the  former. 

Nor  can  McClure,  or  the  plaintiff*,  be  subrogated  to  the 
rights  of  the,  payee  of  the  notes  and  mortgage.  Neither 
McClure  nor  the  firm  of  McClure  &  Co.  were  under 
any  obligation  to  pay  the  notes.  They  were  entire  stran- 
gers thereto.  Had  McClure,  or  the  firm  of  McClure 
k  Co.,  been  liable  on  the  notes  as  surety,  a  different 
question  would  have  been  presented.  In  the  case  of 
Richmond  v.  Marston,  15  Ind.  134,  it  was  held  by  this 
court,  that  "  it  is  only  in  cases,  where  the  person  paying 
the  debt  stands  in  the  situation  of  a  surety,  or  is  compel- 
led to  pay,  in  order  to  protect  his  own  interests,  or  in  vir- 
tue of  legal  process,  that  equity  substitutes  him  in  place 
of  the  creditor,  as  a  matter  of  course,  without  any  special 
agreement.  A  stranger  paying  the  debt  of  another,  will 
not  be  subrogated  to  the  creditor's  rights,  in  the  absence  of 
an  agreement  to  that  effect :  payment  by  such  person  ab- 
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fiolutely  extinguishes  the  debt  and  security."  See,  also, 
Upray  v.  Rodm/in^  43  Iiid.  225.  • 

The  case  of  Mnir  v.  Berkshire^  52  Ind.  149,  may  to  some 
extent  modify  the  doctrine  as  stated  in  the  above  cited 
<2ases,  but  uot'iso  far  as  it  is  applicable  to  the  case  before 
us.  See,  also,  the  case  of  Josselyn  v-  Edwards^  57  lud. 
212;  Hoffman  w  Risk,  58  Ind.  113. 

The  judgment  below  is  reversed,  with  costs,  and  th^ 
cause  remanded  for  a  new  trial. 


Garst  v.  The  Statb, 

liiQUOR  Law. — TndieimefU  —S<de  loiikotd  License. —  Quality  of  lAguor  Sold. 
— Ad  indictment  charging  the  fiftle,  without  license.  "  of  intoxicating  liquor 
in  ti  \e8%  quantity  than  a  quart  at  o  time,  to  wit,  one  pint  of  ale,"fiutBcient- 
1y  alleges  the  intoxicating  property  of  the  liquor  mentioned. 

Same. — Evtdtnce. —  Venue. — Moiton  for  New  Trial. — Record. — Supreme 
Co/urt — Without  proof  of  the  venue,  a  finding  of  guilty  can  not  stand  ; 
and  thi«  failure  of  proof  is  presented  by  a  motion  for  a  new  trial,  on  the 
alleged  ground  that  the  finding  is  contrary  to  the  law  and  the  evidence. 

From  tlie  Delaware  Circuit  Court. 

T,  J.  Blount  and  C  B.   Tempter,  for  appellant. 
T.  W.  Woollen^  Attoraey  General,  for  the  State. 

HowK,  C.  J. — ^This  prosecution  against  the  appellant 
was  commenced  before  the  mayor  of  the  city  of  Muncie, 
in  Delaware  county,  Indiana,  and  was  founded  on  the  affi- 
davit of  one  Albert  C.  Nelson,  wherein  it  was  charged,  in 
substance,  that  the  appellant,  on  or  about  the  24th  day  of 
February,  1878,  at  and  in  said  Delaware  county,  did  un- 
lawfully sell,  barter  and  give  away,  for  ten  cents,  a  certain 
intoxicating  liquor,  in  a  less  quantity  than  a  quart  at  a 
time,  to  wit,  one  pint  of  ale,  to  said  Albert  C«  Nelson,  he, 
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the  appellant,  not  then  and  there  being  licensed  according 
to  the^aws  of  this  State,  to  sell,  barter  and  give  away  in- 
toxicating liquors  in  a  less  quantity  than  a  quart  at  a 
time,  contrary  to  the  form  of  the  statute,  etc. 

A  trial  before  the  mayor  resulted  in  the  conviction  of 
the  appellant,  from  which  he  appealed  to  the  circuit  court, 
wherein  he  moved  the  court  to  quash  the  affidavit  against 
him,  which  motion  was  overruled,  and  to  this  ruling  he 
excepted.  On  arraignment,  the  appellant  interposed  a 
plea  of  not  guilty,  as  charged  in  said  affidavit. 

The  cause  was  tried  by  a  jury,  and  a  verdict  was  return- 
ed, finding  the  appellant  guilty  as  charged,  and  assessing 
his  fine  in  the  sum  of  tiventy -eight  dollars.  His  motions 
for  a  new  trial,  and  in  arrest  of  judgment,  having  each 
been  overruled,  and  his  exceptions  saved  to  these  rulings, 
the  court  rendered  judgment  on  the  verdict,  and  he  has 
appealed  therefrom  to  this  court. 

He  has  here  assigned  as  errors  the  decisions  of  the  cir* 
cuit  court  in  overruling, — 

1.  His  motion  to  quash  the  indictment ; 

2.  His  motion  for  a  new  trial ;  and, 
8.    His  motion  in  arrest  of  judgment. 

The  first  and  third  of  these  alleged  errors  may  properly 
be  considered  together,  as  they  each  call  in  question  the 
sufficiency  of  the  facts  stated  in  the  affidavit  to  constitute 
9  public  oiFence.  The  only  objection  urged  by  the  appel- 
lant's counsel  to  the  sufficiency  of  the  affidavit  in  this  case 
is,  that  it  was  not  stated  therein,  with  sufficient  clearness 
and  certainty,  that  the  liquor,  charged  to  have  been  sold 
by  the  appellant,  was  intoxicating.  This  point,  we  think, 
is  not  well  taken.  The  affidavit  charged,  as  we  have  seen, 
the  sale  of  a  certain  intoxicating  liquor,  in  a  less  quantity 
than  a  quart  at  a  time,  to  wit,  one  pint  of  ale.  Under  the 
decisions  of  this  court,  this  charge  would  have  been  suffi- 
cient, on  a  motion  to  quash  the  affidavit,  even  if  the  state- 
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ment  under  the  videlicet  had  been  entirely  omitted.  The 
State  V.  Hannximy  53  Ind.  335 ;  Hooper  v.  The  State,  56 
Ind.  153.  Surely,  the  statement  that  the  intoxicating  liquor 
sold  was,  "  to  wit,  one  pint  of  ale,"  would  not  vitiate  an 
otherwise  good  affidavit.  The  court  did  not  err,  we  think, 
in  overruling  either  the  motion  to  quash  the  affidavit,  or 
the  motion  in  arrest  of  judgment.  The  affidavit  was 
clearly  sufficient ;  and  if  the  ale  sold  was  neither  a  malt 
nor  an  intoxicating  liquor,  that  was  a  matter  of  evidence 
to  be  shown  on  the  trial. 

Under  the  alleged  error  of  the  court,  in  overruling  the 
appellant's  motion  for  a  new  trial,  it  is  claimed  by  his 
counsel,  that,  in  the  record  of  this  cause,  "  there  is  not  one 
word  of  proof  as  to  what  county  or  State  the  sale  was 
made  in."  The  evidence  is  in  the  record,  by  a  proper  bill 
of  exceptions ;  and,  after  a  thorough  and  careful  examina- 
tion, we  have  failed  to  find  any  evidence  therein  which 
tended,  even  remotely,  to  show,  or  from  which  it  might 
be  fairly  inferred,  in  what  county  or  State  the  alleged 
offisnce,  charged  against  the  appellant  in  this  case,  was  by 
him  committed.  For  such  failure  to  prove  the  county  and 
State  in  which  the  alleged  offence  was  committed,  it  is 
settled  by  the  decisions  of  this  court,  that  the  judgment 
must  be  reversed.  Baker  v.  The  State^  84  Ind.  104 ;  Mul- 
linix  V.  The  State,  43  Ind.  511 ;  and  Stazey  v.  The  State,  58 
Ind.  514. 

In  the  appellant's  motion  for  a  new  trial,  as  causes  there- 
for, it  was  assigned,  among  others,  that  the  verdict  of  the 
jury  was  contrary  to  the  evidence,  and  contrary  to  law. 
Manifestly,  these  causes  for  a  new  trial  were  well  assigned; 
for,  without  proof  of  the  venue  of  the  offence,  as  charged 
in  the  affidavit,  the  verdict  of  the  jury  was  not  sustained 
by  sufficient  evidence,  and  it  was  contrary  to  law.  The 
court  clearly  erred,  we  think,  ih  overruling  the  motion 
for  a  new  trial  of  this  cause. 
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The  judgment  is  reversed,  and  the  cause  is  remanded, 
with  instructions  to  sustain  the  appellant's  motion  for  a 
new  trial,  and  for  further  proceedings. 


Hendricks  v.  The  State,  ex  rel.  Wagner. 

Supreme  Court. — Exception. — Practice. — Where  no  objection  or  cxceptioa 
is  taken  to  any  ruling  of  the  court  below,  no  question  as  to  the  rulings  of 
that  court  can  be  presented  to  the  Supremo  Court. 

■ 

From  the  Grant  Circuit  Court. 

J.  Brownlee  and  H,  Brownlee,  for  appellant. 
A.  Steele  and  JR,  T.  St.  JohUy  for  appellee. 

BiDDLE,  J. — Surety  of  the  peace,  prayed  by  the  relator, 
against  the  appellant,  before  a  justice  of  the  peace.  Find- 
ing and  judgment  against  him. 

He  appealed  to  the  circuit  court.  Trial,  finding  and 
judgment  against  him  therein.     Appeal  to  this  court. 

No  objection  below  was  made  to  the  affidavit,  no  ob- 
jection to  the  finding,  and  no  objection  to  the  judgment. 

We  can  find  no  exception  in  the  record. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant. 


Davis,  Administratrix,  et  al.  v.  The  State,  ex  rel.  Lono 

ET  AL. 

Guardian. — Complaint  on  Bond. —  Vnceriainiy, — Demurrer, — Mere  uncer- 
tainty of  the  breach  alleged,  in  a  complaint  on  a  guardian's  bond,  is 
reached  by  motion  and  not  by  demurrer. 

Same. — Answer  of  Disiribuivm  and  Payment, — Loss  of  Report  and  Vouchers 
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before  Approval  — A  settlement  and  distribution  of  the  fiinds  sued  for,  al- 
lied to  have  been  made  by  the  guardian,  as  shown  by  a  report  and 
vouchers,  lost  before  submission  thereof  to  the  court  for  approval,  consti- 
tute no  bar  to  a  complaint  on  a  guardian's  bond. 
Harmless  Ruli^'o  on  Dsuurrkk  — The  sustaining  of  a  demurrer  to  a 
paragniph  of  answer  is  harmless,  if  the  facts  alleged  therein  were  admissi- 
ble in  evidence  under  the  remaining  paragraph. 

From  tho  Moutgomery  Circuit  Court. 

P.  S.  Kennedy,  W.  T.  Brush,  A.  Thomson,  B.  T.  Bistine, 
T.  M.  Ristine  and  H.  U.  Ristine,  for  appellants. 
J.  Wright  and  J.  M.  Seller,  for  appellees. 

HowK,  C.  J. — This  was  a  suit  by  the  appellee's  relators, 
against  the  appellants,  upon  a  bond  given  by  a  guardian, 
on  his  petition  to  obtain  an  order  from  the  proper  court, 
for  the  sale  of  the  real  estate  of  his  said  wards. 

In  their  complaint,  the  appellee's  relators  alleged,  in  sub- 
stance, that  on  the  9th  day  of  July,  1859,  one  Joseph  Allen, 
since  deceased,  filed  his  petition  in  the  court  of  common  pleag 
of  Montgomery  county,  Indiana,  to  obtain  an  order  of  said 
court  authorizing  him  to  sell  certain  real  estate  belonging 
to  his  wards,  the  relators  of  the  appellee  in  this  action  \ 
that,  on  said  last  named  day,  the  said  Joseph  Allen  exe- 
cuted his  bond,  with  the  appellant  Benjamin  F.  Ristine 
and  one  Jacob  Davis,  since  deceased,  of  whose  estate  the 
appellant  Elizabeth  Davis  was  the  administratrix,  as  his 
sureties  therein,  payable  to  the  State  of  Indiana,  in  the 
penal  suni  of  two  thousand  four  hundred  dollars,  and  con- 
ditioned for  the  faithful  discharge  of  his  trust  in  and  about 
the  sale  of  said  real  estate,  a  copy  of  which  bond  was  filed 
^vith,  and  made  a  part  of,  said  complaint ;  that  said  Joseph 
Allen,  as  such  guardian,  under  the  condition  of  said  bond, 
sold  his  said  ward's  real  estate  to  one  Benjamin  Misner 
for  the  sum  of  one  thousand  two  hundred  dollars,  which 
said  sale  was  duly  confirmed  by  said  court,  at  its  October 
term,  1859,  and  the  said  sum  of  one  thousand  two  hun- 
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dred  dollars  was  duly  received  by  said  Joseph  Allen,  as 
such  guardian,  under  the  order  and  direction  of  said  court ; 
that,  in  1871,  the  said  Joseph  Allen  died,  holding  in  his 
hands,  as  such  guardian,  at  the  time  of  his  death,  the  said 
sum  of  one  thousand  two  hundred  dollars,  belonging  to 
the  relators,  as  the  proceeds  of  said  real  estate ;  that,  at 
the  time  of  his  death,  the  said  Allen  was  wholly  insolvent, 
and  his  estate  was  in  the  hands  of  an  assignee  in  bank- 
ruptcy, and  there  has  never  been  any  administrator  ap- 
pointed of  said  Allen's  estate ;  and  that,  in  1875,  the  said 
Jacob  Davis  died,  and  the  appellant  Elizabeth  Davis  has 
been  duly  appointed  administratrix  of  his  estate ;  that, 
during  his  lifetime,  the  said  Joseph  Allen  wholly  failed 
and  refused  to  account  to  the  proper  court,  or  to  appel- 
lee's relators,  for  the  proceeds  of  the  sale  of  said  real 
estate  ;  and  that,  by  reason  of  his  said  failure  to  so  account, 
as  required  by  law,  there  was  then  due  and  owing  on  said 
bond  the  sum  of  two  thousand  four  hundred  dollars. 
Wherefore,  etc. 

To  this  complaint  the  appellants  jointly  demurred,  for 
the  following  causes : 

1.  Because  it  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action  ; 

2.  That  the  appellee's  relators  had  not  the  legal  capaci- 
ty to  sue ;  and, 

3.  That  there  was  a  defect  of  parties  plaintiffs. 

This  demurrer  was  overruled  by  the  court,  and  to  this 
decision  the  appellants  excepted.  They  then  answered 
jointly  in  six  paragraphs,  to  the  second,  third,  fourth  and 
sixth  paragraphs  of  which  answers  the  relators'  demurrers, 
for  the  alleged  insufficiency  of  the  facts  therein  respective- 
ly, were  sustained  by  the  court,  and  to  these  rulings  the 
appellants  excepted.  The  cause  was  then  put  at  issue, 
and  was  tried  by  the  court,  apparently ;  for,  although  the 
record  fails  to  show  any  submission  or  trial  of  the  cause  by 
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the  court,  yet  it  does  show  that  the  court  rendered  "judg- 
ment on  the  finding/'  etc.,  in  favor  of  the  appellee's  rela- 
tors and  against  the  appellants,  for  the  sum  of  one  hun- 
dred and  forty-six  dollars  and  eighty-three  cents,  and  the 
costs  of  suit. 

In  this  court,  the  appellants  have  assigned,  as  errors, 
the  following  decisions  of  the  court  below : 

1.  In  overruling  their  demurrer  to  the  relators'  com- 
plaint ; 

2.  In  sustaining  the  relators'  demurrers  to  the  second, 
third,  fourth  and  sixth  paragraphs  of  the  appellants'  joint 
answer;  and, 

3.  In  rendering  a  personal  judgment  against  the  ap- 
pellant Elizabeth  Davis,  administratrix  of  the  estate  of 
Jacob  Davis,  deceased. 

1.  In  their  brief  of  this  cause,  in  this  court,  the  appel- 
lants' counsel  insist  that  the  complaint  of  the  appellee's 
relators  was  bad  on  the  demurrer  thereto  for  the  want  of 
sufficient  facts,  in  this,  that  the  alleged  breach  of  the  bond 
in  suit  was  not  assigned  with  sufficient  certainty,  clearness 
and  precision.  If  the  complaint  was  defective  in  this  re- 
gard, and  it  probably  was,  as  it  seems  to  us,  the  objection 
to  the  complaint,  in  this  particular,  is  one  that  could  not 
be  reached  by  the  appellants'  demurrer  for  the  want  of 
facts,  but  only  by  a  motion  to  make  the  complaint  more 
certain  and  specific.  The  breach  of  the  condition  of  the 
bond  in  suit  is  assigned,  in  the  complaint,  as  follows : 
**  That  said  Joseph  Allen,  during  his  lifetime,  wholly 
failed  and  refused  to  account  to  this  court,  or  to  plaintiffs, 
for  the  proceeds  of  the  sale  of  said  real  estate  of  plaintiffs." 
Elsewhere  in  the  complaint,  it  was  alleged  that  said  Joseph 
Allen  had  died  in  1871.  Up  to  the  time  of  Allen's  death, 
the  court  of  common  pleas  of  Montgomery  county  had,  by 
law,  exclusive  jurisdiction  of  the  matter  of  his  guardian- 
ship of  the  relators  ;  and  it  is  claimed,  that  the  allegation 
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in  the  complaint,  to  the  efiect  that  Allen  bad  failed  and 
refused  to  account  to  the  Montgomery  Circuit  Court  dur- 
ing his  lifetime,  when  during  that  time  the  circuit  court 
had  by  law  no  jurisdiction  of  such  guardianship,  was  not 
a  sufficient  allegation  to  show,  b}''  way  of  a  broach  of  said 
bond,  that  Allen  bad  failed  and  refused,  during  his  life- 
time, to  account  to  said  court  of  common  pleas,  the  only 
court  then  having  jurisdiction  of  his  guardianship,  for  the 
proceeds  of  the  sale  of  real  estate.  The  language  used  by 
the  pleader,  in  assigning  the  breach  of  the  bond  in  the  re- 
lators' complaint,  is  uncertain  and  inaccurate ;  but,  since 
by  section  81  of  the  act  of  March  6th,  1873,  irUer  alia^ 
abolishing  the  offices  of  common  pleas  judge  and  district 
attorney,  the  records  and  papers  on  file  in  the  several 
courts  of  common  pleas  were  transferred  to  and  became  a 
part  of  the  records  and  papers  of  the  circuit  courts  of  the 
proper  counties,  it  seems  to  us  that  the  mere  uncertainty 
and  inaccuracy  of  the  expression  used  would  hardly  de- 
ceive either  the  court  or  the  adverse  parties,  in  regard 
to  the  fact  which  the  pleader  intended  to  allege  thereby. 
1  R.  S.  1876,  p.  390. 

Besides,  it  was  also  alleged  in  the  relators'  complaint, 
that,  at  the  time  of  Allen's  death,  "he  held  in  his  hands, 
as  such  guardian,  the  said  sum  of  twelve  hundred  dollars, 
belonging  to  plaintiff's,  as  the  proceeds  arising  from  tlie 
sale  of  their  said  real  estate."  This  allescation  was  suffi- 
cient  to  show,  with  reasonable  certainty,  as  a  breach  of 
the  bond  in  suit,  that  the  said  Joseph  Allen,  as  such 
guardian,  had  never  accounted  to  any  court,  or  to  the  re- 
lators, for  any  part  of  the  proceeds  of  the  sale  of  said  real 
estate.  We  think  that  the  relators'  complaint  stated  suffi- 
cient facts  to  constitute  a  cause  of  action.  The  other 
grounds  of  demurrer  to  the  complaint  are  not  discussed  in 
the  brief  of  appellants'  counsel  inthiscourt,  and,  therefore, 
we  regard  them  as  waived. 
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2.  Under  the  second  alleged  error,  it  is  claimed  by  ap- 
pellants' counsel,  in  argument,  that  the  court  erred  in  sus- 
taining the  relators'  demurrer  to  the  sixth  paragraph  of 
the  answer.  In  this  paragraph  the  appellants,  "  for  a  par- 
tial answer,"  alleged,  in  substance,  that  the  said  Joseph 
Allen,  late  guardian  of  the  relators,  in  his  lifetime,  at  the 
October  term,  1869,  of  the  common  pleas  court  of  said 
county,  made  a  final  settlement  of  the  sums  in  his  hands 
belonging  to  his  said  wards,  and  distributed  said  sum  to 
the  several  persons  entitled  to  the  same ;  that  said  papei*s, 
prepared  for  said  settlement,  had  been  lost  from  the  files, 
and  a  part  of  the  accompanying  vouchers  had  also  been 
lost  or  mislaid,  or  removed ;  that  said  papers  were  taken 
from  the  files  of  said  clerk's  oflice  to  prepare  a  certain 
claim  against  the  estate  of  said  Joseph  Allen,  in  bankrupt- 
cy, and  that  part  of  the  vouchers  belonging  to  said  estate 
and  to  said  papera  had  been  lost ;  that  the  appellants,  by 
their  attorneys,  had  made  diligent  search  for  the  same  in 
the  places  where  they  belonged,  and  where  they  would 
most  likely  be  found,  but  were  unable  to  find  them  ;  but 
that  said  fund,  belonging  to  said  wards,  was  fully  paid  and 
settled,  and  receipts  taken  therefor. 

It  seems  to  us  that  the  court  committed  no  error  in  sus- 
taining the  relators'  demurrer  to  this  paragraph  of  answer. 
It  will  be  observed,  that  it  was  not  alleged  therein  that 
the  alleged  final  settlement,  which  had  been  prepared  and 
filed,  had  ever  been  approved,  allowed  or  confirmed  by  the 
order  and  judgment  of  the  proper  common  pleas  court. 
Until  such  alleged  final  settlement  had  been  thus  approv- 
ed and  confirmed,  it  did  not  become  a  part  of  the  files  of 
the  court,  in  any  proper  or  legal  sense,  and,  if  it  had  been 
found  by  the  appellants,  it  would  not  have  been  competent 
evidence  on  their  behalf,  on  the  trial  of  this  cause.  Even 
if  such  alleged  settlement  had  been  verified  by  the  oath 
of  Allen,  which  fact,  if  it  existed,  was  not  alleged  in  said 


110  SUPREME  COURT  OF  DfDIANA. 

I>odd8  ei  al,  v.  Rogers. 

paragraph,  unless  and  until  it  had  been  approved  and 
confirmed  by  the  proper  court,  it  would  not  have  been  com- 
petent evidence  tor  the  appellants,  on  the  trial ;  for, 
without  such  judicial  sanction,  it  would  have  been  merely 
the  ex  parte  statement  of  Allen.  Beedle  v.  The  Stale,  ex 
reL,  62  lud.  26. 

Besides,  it  is  well  settled  by  the  decisions  of  this  court, 
that  a  judgment  will  not  be  reversed  for  an  alleged  error 
of  the  court  in  sustaining  a  demurrer  to  a  paragraph  of 
answer,  when  it  appears,  as  it  does  in  this  case,  that  every 
material  fact  alleged  in  such  paragraph  could  have  been 
given  in  evidence  under  another  paragraph  of  the  answer, 
on  which  issue  had  been  joined.  In  so  far  as  this  sixth 
paragraph  set  up  and  relied  upon  payment  to,  and  settle- 
ment with,  the  relators,  of  the  money  arising  from  the 
sale  by  their  guardian  of  their  real  estate,  the  facts  in  re- 
gard to  such  alleged  payment  or  settlement  could  have 
been  given  in  evidence  under  the  issue  joined  in  the 
cause,  by  and  on  the  other  paragraphs  of  the  answer. 

The  other  decisions  of  the  court  below,  assigned  by  the 
appellants  as  errors,  are  not  discussed  by  their  counsel 
in  this  court,  and  we  therefore  regard  them  as  waived, 
and  do  not  consider  them. 

The  judgment  is  affirmed,  at  the  appellants'  costs. 


DODDS   ET   AL.   t\   RoGERS. 

PA.RTNKR8HIP. — Action  against  auroining  Partner  and  Adminisirator  of  Dtf- 
eeased,  on  Promissory  Note. — Plaintiff  a  Competent  Wttness^^ln  an  action 
on  a  promissory  note  alleged  to  have  been  executed  by  a  oopartnenhip, 
brought  by  the  payee  against  the  surviving  partner  and  the  administrator 
of  the  deceased  partner,  wherein  the  administrator  answers  by  an  unverified 
general  denial,  and  the  surviving  partner  by  a  verified  denial,  the  plain- 
tiff is  a  competent  witness  on  the  latter  issue. 
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Same. — Statements  of  Deceased  Partner. — Evidence. — There  being  evidence 
tending  to  establish  the  alleged  copartnership,  it  was  competent  for  the 
plaintiff  t<»  testify  as  to  the  statements  of  the  deceased  partner  at  the  time 
he  executed  the  note  and  obtained  the  money  for  which  it  was  given,  to 
the  effect  that  the  money  was  for  the  use  of  the  firm. 

Sttpremb  Court. —  Weight  of  Etndence.—TYie  Supreme  Court  will  not  dis- 
turb a  verdict  on  the  mere  weight  of  the  evidence. 

From  the  Monroe  Circuit  Court. 

J.  H.  Louden  and  R.  W.  MierSy  for  appellants. 
J.  W.  Buskirk  and  U.  C.  Duncan^  for  appellee. 

BiDDLE,  J. — Suit  on  a  promissory  note  signed  Snodgrass 
&  Dodds,  payable  to  the  appellee,  alleged  to  have  been 
made  by  Martin  L.  Snodgrass  and  Clelland  F.  Dodds,  as 
partners,  brought  against  Dodds  and  the  administrator  of 
the  estate  of  Snodgrass,  who  are  the  appellants. 

Answer  by  the  administrator,  general  denial,  without 
oath. 

Answer  by  Dodds : 

1.  Denying  the  execution  of  the  note,  sworn  to  ;  and, 

2.  Denying  the  execution  of  the  note  by  Snodgrass, 
-within  the  scope  of  the  partnership. 

Trial  by  the  court ;  finding  and  judgment  for  the  appellee ; 
appeal.  All  the  questions  brought  before  this  court  arise  un- 
der a  motion  for  a  new  trial.  Such  of  them  as  are  discussed 
by  the  appellants  in  their  brief  will  be  examined  and 
decided. 

1.  The  payee  of  the  note  was  permitted  to  testify, 
over  the  objections  of  the  appellants.  This  ruling  is 
complained  of  upon  the  ground  that  the  administrator  of 
the  estate  of  Snodgrass  was  a  party  defendant,  against 
whose  estate  judgment  might  be  rendered  in  the  case,  and 
the  witness  had  not  been  called  by  the  opposite  party, 
and  had  not  been  required  to  testify  by  the  court. 

We  do  not  think  this  ruling  was  wrong.  It  is  clear 
that  the  payee  of  the  note  was  a  competent  witness,  in  all 
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matters  concerning  the  alleged  making  of  the  note  by  Dodds ; 
and  he  could  not  be  deprived  of  this  right  merely  because 
the  administrator  of  the  estate  of  Snodgrass  was  also  a 
party  defendant.  Besides,  under  the  issue  presented  by 
the  administrator,  the  introduction  of  the  note  in  evi- 
dence would  fix  the  liability  against  the  estate  he  repre- 
sented, and  the  subsequent  testimony  of  the  payee  against 
Dodds  would  tend  to  relieve  rather  than  burden  the  estate 
of  Snodgrass.  Under  the  statute,  the  payee  was  a  compe- 
tent witness.     Upton  v.  Adams'  EzWsy  27  Ind.  432. 

2.  The  payee  was  allowed  to  testify  as  to  what  Snod- 
grass said  at  the  time  he  borrow^ed  the  money  for  which 
the  note  was  given,  as  to  whether  it  was  for  the  use  of 
the  firm  or  not,  all  of  which  was  over  the  objection  and 
exception  of  the  appellants. 

This  was  not  erroneous.  There  was  evidence  tending 
to  show  the  existence  of  the  partnership  of  Snodgrass  & 
Dodds,  at  the  time  the  note  was  executed,  and  tending  to 
show  that  Snodgrass,  in  executing  the  note,  was  acting 
within  the  scope  of  the  partnership.  If  these  facts  were 
proved,  then  what  Snodgrass  said  at  the  time  he  made 
the  note  would  be  competent  evidence  against  the  part- 
nership, and  would  add  nothing  to  the  obligation  of  the 
note  against  Snodgrass,  and  of  course  nothing  to  the  obli- 
gation against  his  estate. 

3.  Is  the  evidence  sufficient  to  sustain  the  verdict? 
This  question  is  elaborately  argued  by  the  counsel  for 

appellant.  We  think  the  partnership  between  Snodgrass 
and  Dodds,  as  alleged,  and  that  it  existed  at  the  time  the 
note  was  executed,  are  fairly  proved.  This  would  admit 
the  statements  of  Snodgrass  made  at  the  time  he  signed 
the  note  in  the  firm  name,  about  which  the  payee  testified 
as  follows : 

"  Snodgrass  said  the  money  was  for  the  use  of  the  firm  ; 
I  loaned  it  to  the  firm,  and  on  their  credit;  I  had  a  con- 
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versation  with  Dodds  about  the  note  soon  after  its  execu- 
tion, and  before  Snodgrass'  death,  in  which  he  said,  when 
I  told  him  about  the  note,  that  he  knew  nothing  about  it, 
but  it  was  all  right ;  I  had  told  him  the  amount  of  the 
note,  and  about  its  execution,  what  it  was  for,  etc.,  and 
what  Snodgrass  had  said  to  me  at  the  time  £  let  him 
have  the  money  and  took  the  note  ;  I  had  two  or  three 
conversations  with  Dodds  after  Snodgrass'  death,  in  each 
of  which  he  said  he  would  pay  the  note ;  *  *  *  )i9 
never  said  any  thing  about  his  not  being  liable,  or  about 
the  note  not  being  a  partnership  matter." 

Dodds,  one  of  the  alleged  makers  of  the  note,  testified  : 
"  I  never  signed  the  note  in  suit,  and  I  never  authorized 
Snodgrass  or  any  one  else  to  sign  my  name  to  it ;  I  never 
signed  the  partnership  name  to  said  note,  and  I  never  au-' 
thorized  Snodgrass,  or  any  one  else,  to  sign  the  firm  name 
of  Snodgrass  &  Dodds  to  said  note.  *     *    * 

"  One  day  last  winter  or  spring,  S.  K.  Rhorer  and  Mr. 
Rogere,  the  plaintiflT,  met  me  on  the  north  side  of  the; 
square ;  Rogers  said  *  I  have  a  note  on  you  and  Snodgrass  ^ 
did  you  know  any  thing  about  it  V  I  said  '  No,  have  you?' 
He  said  '  Yes.'  I  said  'What  was  it  given  for?'  Rogers  saSd 
for  money  he  loaned  to  Snodgrass ;  I  said  *  You  ought  not  to> 
have  loaned  him  the  money ;  Iguess  he  will  pay  it.'  Rogers, 
went  and  saw  Mr.  Snodgrass  about  it-" 

S.  K.  Rhorer  testified  :  "  I  one  day  met  the  plaintiflT, 
Rogers,  on  the  north  side  of  the  square  here  in  Blooming- 
ton,  and  he  and  Dodds  got  into  a  conversation  in  regard 
to  the  condition  of  the  estate  of  M.  L.  Snodgrass ;  Rogeps 
said  to  Dodds  that  he  had  a  note  against  Snodgrass  & 
Dodds,  and  he,  Dodds,  knew  nothing  about  it  at  the  time 
it  was  given,  as  he  had  before  told  him ;  that  he  expected 
Dodds  would  not  pay  it,  and  that  he  would  have  to 
sue  it." 

The  above,  except  the  note,  is  substantially,  the  evidence 
Vol.  LXVin.— 8 
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in  the  case.  It  will  be  noticed  that,  if  the  conversation 
between  Rogers  and  Dodds  at  the  time  Rhorer  was  pres- 
ent is  the  same  conversation  testified  to  by  Rogers,  it  is 
not  very  fully  answered  ;  and,  if  the  conversation  testified 
to  by  Rogers  was  a  different  one,  it  is  not  answered  at  all. 
Besides,  Rogers  testified  to  several  conversations  with 
Dodds,  which  are  not  answered.  From  this  it  appears  to 
us  that  the  preponderance  of  evidence  is  with  the  finding  ; 
at  least  we  can  see  no  ground  for  the  interference  of  an 
appellate  court. 
The  judgment  is  affirmed,  at  the  costs  of  the  appellants. 


Turley  v.  Oldham  et  al. 

Highway. — Appeal  to  Oiraiii  Court  vacaiea  Order. — Report  of  Revievoera. — 
On  appeal  from  a  board  of  commissioners,  to  the  circuit  court,  from  an  or- 
der for  the  location  of  a  highway,  the  cause  stands  for  trial  de  nova,  and 
the  overruling  of  a  motion  to  set  aside  the  report  of  reviewers  is  a  harm- 
less ruling. 

Sam*.— CY«Wca^  Error  in  Petition,—-  ITatrcr.— Where  a  mere  clerical  error 
in  the  petition,  in  the  description  of  a  proposed  highway,  is  supplied  by 
the  order  establishing  the  highway,  and  tbe  only  matter  contested  by. 
the  remonstrant  is  the  amount  of  damages  claimed  by  him,  objection  on 
account  of  such  error  is  waived. 

From  the  Lawrence  Circuit  Court. 

G.  W.  Friedley^  for  appellant. 

A.  C.  Vans  and  JU.  T.  During  for  appellees. 

HowK,  C.  J. — In  this  case,  the  appellees  presented  their  pe- 
tition to  the  Board  of  Commissioners  of  Lawrence  County 
praying  therein  for  the  location   and   establishment  of  a 
certain  public  highway,  in  Bono  township,  in  said  county. 
Viewers  were  appointed  on  this  petition,  who  made  re- 
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port  to  the  board  of  commissioners,  that  they  had  viewed 
and  marked  out  the  proposed  highway,  as  described  in  the 
petition,  and  that  it  would  be  of  great  public  utility. 
The  appellant  and  two  other  persons  then  filed  a  written 
remonstrance  against  the  proposed  public  highway,  upon 
the  ground  that  they  would  be  greatly  damaged  thereby. 
Thereupon  the  board  appointed  reviewers,  to  assess  the 
damages,  if  any,  of  the  remonstrants,  occasioned  by  the 
proposed  highway,  which  reviewers  afterward  reported, 
assessing  the  appellant's  damages  in  the  sum  of  fifty  dol- 
lars, and  finding  that  the  highway  would  be  of  public 
utility.  It  was  then  adjudged  and  ordered  by  the  board, 
that,  when  the  petitioners  or  others  paid  the  said  damages, 
the  said  highway  should  be  opened,  and  kept  in  repair,  as 
a  public  highway,  from  which  order  and  judgment,  the 
appellant,  William  Turley,  appealed  to  the  circuit  court. 

The  appellant  moved  the  court  to  dismiss  this  cause, 
for  irregularities  appearing  in  the  transcript  and  proceed- 
ings of  the  board,  and  in  the  papers  on  file  in  said  cause, 
which  motion  was  overruled,  and  to  this  decision  he  ex- 
cepted. The  cause  was  then  tried  by  a  jury,  and  a  verdict 
ivas  returned,  finding  for  the  appellant,*  and  that,  by  the 
establishment  of  the  highway  mentioned  in  the  petition, 
he  would  sustain  damages  in  the  sum  of  sixty  dollars. 
The  court  rendered  judgment  on  said  petition,  that,  before 
the  said  highway  should  be  opened,  the  said  sum  of  sixty 
dollars  should  be  paid  to  the  appellant,  as  the  Board  of 
Commissioners  of  Lawrence  County  should  direct. 

The  following  alleged  errors  have  been  assigned  by  ap- 
pellant in  this  case : 

1.  The  court  erred  in  overruling  his  motion  to  set  aside 
the  report  of  the  reviewers ; 

2.  In  overruling  his  motion  to  dismiss  this  case ; 

8.  In  rendering  judgment  that  the  highway  should  be 
opened. 


116  SUPREME  COURT  OF  INDIANA. 

Turley  v.  Oldbam  ei  al. 

We  will  consider  and  decide  the  questions  arising^ 
under  these  alleged  errors,  in  the  order  of  their  assign- 
ment. 

In  highway  cases,  on  an  appeal  from  the  commissioners 
of  the  county,  the  repor4:8  of  the  viewers  and  reviewers 
have  no  further  value  for  any  purpose.  On  such  an  ap- 
peal, such  reports,  by  force  of  law,  and  without  any  mo- 
tion to  that  eftect,  are  vacated  and  set  aside,  whenever  the 
cause  is  tried  on  its  merits  in  the  circuit  court.  It  is  set- 
tled by  the  decisions  of  this  court,  that,  in  highway  cases, 
on  appeal  from  the  county  board  to  the  circuit  court,  there 
must  be  a  trial  de  novo  ol  the  whole  case.  Sidener  v.  JEs- 
sexy  22  Ind.  201 ;  Hays  v.  Parrish,  52  Ind.  132 ;  and 
Scraper  v.  Pipes,  59  Ind.  158. 

Manifestly,  therefore,  if  the  court  erred  in  overruling 
the  appellant's  motion  to  set  aside  the  reviewers'  report, 
in  this  case,  the  error  was  harmless,  and  we  cam  not  reverse 
a  judgment  for  a  harmless  error. 

2,  Under  the  second  alleged  error,  the  appellant's 
counsel  insists,  that  the  appellees'  petition  for  the  pro- 
posed highway  was  fatally  defective,  in  this,  that  it  did 
not  correctly  describe,  by  courses  and  distances,  the  con- 
templated highway.  Such  a  defect  apparently  exists  in 
the  petition,  but  it  is  evident,  we  think,  that  the  defect 
has  been  caused  by  a  mere  clerical  error,  in  the  omission 
of  an  initial  letter  in  the  description  of  a  certain  course. 
Elsewhere  in  the  record  the  omission  is  supplied,  and  es- 
pecially in  the  order  and  judgment  of  the  county  board, 
establishing  the  proposed  highway.  The  only  controversy 
between  the  parties,  as  shown  by  the  record,  was  in  rela- 
tion to  the  amount  of  the  appellant's  damages,  resulting 
from  the  location  and  opening  of  the  highway  over  his 
land.  Before  the  county  board,  although  the  appellant 
objected  to  appellees'  petition  on  other  specified  grounds, 
yet  he  made  no  objection  thereto  on  account  of  any  sup- 
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posed  miedescription  of  the  proposed  highway.  There- 
fore, if  the  alleged  misdescription  in  fact  existed  in  the 
original  petition,  the  appellant  must  be  deemed  and  held 
to  have  waived  any  objection  thereto  on  that  ground. 
The  case  of  Smith  v.  Alexander^  24  Ind.  454,  is  in  point. 
In  that  case,  it  appeared  that  the  remonstrants  against  a 
proposed  highway  had  objected,  before  the  county  board, 
to  the  proceedings,  on  certain  grounds,  but  had  not  object- 
ed to  the  sufficiency  of  the  notice,  and,  without  objecting 
that  the  highway  was  of  no  public  utility,  filed  their 
claim  for  damages;  and  it  was  held  that  they  could 
not,  on  appeal,  object  to  the  notice,  or  raise  the  question 
that  the  highway  was  not  of  public  utility.  Daggy  v.  Coats^ 
19  Ind.  259 ;  Fisher  v.  Hobbs,  42  Ind.  276.  • 

So,  in  the  case  at  bar,  the  record  shows  that  the  appel- 
lant moved  the  county  board  to  dismiss  this  case,  ^^  owing 
to  an  insufficiency  in  the  number  of  names  of  freeholders 
on  the  original  petition,'^  and  pointed  out,  in  their  motion,  no 
other  objection  to  the  petition.  This  may  well  be  regarded, 
we  think,  as  at  least  an  implied  waiver  of  all  other  objec- 
tions, if   any  existed,  to  the  sufficiency  of  the  petition. 

Besides,  it  seems  to  us,  that  from  the  other  courses  and 
distances  set  out  in  the  petition,  the  omitted  course  might 
be  readily  supplied;  and,  in  that  event,  the  petition 
would  be  sufficient,  iiT  any  view  of  the  question. 

3.  The  third  alleged  error,  that  the  court  erred  in  ren- 
dering judgment  that  the  highway  should  be  opened,  is 
not  sustained  by  the  record  ;  for  the  record  fails  to  show 
that  the  court  rendered  any  such  judgment. 

"We  find  no  error  in  the  record,  for  which  the  judgment 
ought  to  be  reversed. 

The  judgment  is  affirmed,  at  the  appellant's  costs. 
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Buchanan  v.  Milligan. 

Appeal  Bond. — Complaint. — Defective  Allegations. — Copy  of  Jvdgmeni.-^^ 
Exhibit. — In  an  action  upon  an  appeal  bond  alleged  to  have  been  filed  on 
an  appeal  to  the  Supreme  Court,  the  complaint  failed  to  allege  that  the 
penalty  of  the  bond  had  been  fixed  by  the  court,  or  that  a  time  was  fixed 
within  which  to  file  the  bond,  or  that  it  was  filed  within  that  time,  or 
when  the  transcript  was  filed  on  appeal,  or  that  execution  had  been  stayed 
by  such  appeal. 

Hddj  on  demurrer,  that  the  complaint  is  insufficient. 

Heldf  also,  that  a  transcript  of  such  judgment  forms  no  part  of  the  complaint. 

From  the  Huntington  Circuit  Court. 

C.  B.  Stuart^  for  appellant. 
A.  Moorey  for  appellee. 

Scott,  J. — On  the  8th  day  of  May,  1877,  the  appellee 
jfiled  in  the  circuit  court  the  following  complaint : 
"  Larabdin    P.  Milligan 

V. 

*•  The  Toledo,  Wabash  and  West- 
ern Railway  Company  and  Sam- 
uel Buchanan. 

"  The  plaintiff  complains  of  the  defendants,  and  says 
that  on  the  18th  day  of  May,  1874,  the  said  defendants, 
Toledo,  Wabash  and  Western  Railway  Company  by  its 
attorney,  and  the  said  Samuel  Buchanan  in  person,  pre- 
sented their  certain  appeal  bond  in, the  words  and  figures 
following,  viz.: 

"  '  Know  all  men  by  these  presents,  that  we.  The  Toledo, 
Wabash  and  Western  Railway  Company  and  Samuel  Bu- 
chanan are  held  firmly  bound  unto  Lambdin  P.  Milligan 
in  the  penal  sum  of  $500 ;  for  the  payment  the  above 
named  parties  are  firmly  bound.  Witness  our  hands  and 
seals,  this  18th  day  of  May,  1874. 

"'The  condition  of  the  above  obligation  is  such  that 
whereas  the  said  Milligan  has  recovered  a  judgment  for 
$275  and  costs,  in  the  Huntington  Circuit  Court,  against 
the  said   railway  company,  from  which  the  said  ntilway 
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company  has  appealed  to  the  Supreme  Court  of  the  State 
of  Indiana ;  now,  therefore,  should  the  said  railway  com- 
pany prosecute  her  said  appeal  with  efiect  and  pay  such 
judgment  as  maybe  rendered  against  her  in  said  appel- 
late court,  then  this  bond  shall  be  void,  else  in  full  force. 
**  *  The  Toledo,  Wabash  and  Western  Railway  Company, 

"  '  By  her  Attorney,  W.  Z.  Stuart, 

" '  Sam.  Buchanan, 

'*  'Approved  :  T.  L.  Lucas,  Clerk.' 

"Which  bond  and  security  was  accepted,  and  the  clerk 
authorized  to  approve  the  same,  by  the  agreement  of  the 
parties,  which  said  bond  is  lost  and  can  not  be  produced. 
And  the  plaintiff'  avers  that  the  condition  of  said  bond  is 
broken  in  this,  tbiLt  the  said  appellant  did  not  pay  the 
judgment  rendered  in  said  appellate  court.  Wherefore 
the  plaintiff  says  that  a  right  of  action  hath  accrued  to 
him  to  have  and  recover  of  the  said  defendants  the  said 
sum  of  J500,  the  penalty  in  said  bond  to  cover  the  amount 
of  said  judgment.  A  copy  of  which  is  herewith  filed  and 
made  a  part  of  this  complaint.  Wherefore  the  plaintiff*/' 
etc. 

Buchanan  demurred  to  this  complaint  for  the  want  of 
sufficient  facts.  The  demurrer  was  overruled  and  excep- 
tion entered.  There  was  a  general  denial  filed ;  trial  by 
the  court ;  finding  for  the  plaintiff;  motion  for  a  new  trial 
overruled  and  exception  and  judgment  on  the  finding. 

There  are  many  defects  in  the  complaint.  There  is  no 
allegation  that  the  penalty  of  the  bond  was  fixed  by  the 
court,  or  that  the  court  directed  in  what  time  the  bond 
should  be  filed,  or  that  it  was  filed  within  the  time  direct- 
ed, or  when  the  transcript  was  filed  in  the  Supreme  Court ; 
nor  IS  it  alleged  that  execution  and  other  proceedings  were 
stayed  upon  the  judgment  below  during  the  pendency  of 
the  appeal  in  this  court.  For  want  of  these  allegations, 
the  complaint  was  insufficient  upon  demurrer  for  want,  of 
facts.     Ham  v.  GrevCj  41  Ind.  531. 
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But  it  is  contended  by  the  appellee  that  these  detects 
were  supplied  by  reference  to  the  transcript  which  was 
filed  with  the  complaint.  The  transcript  was  improperly 
filed,  and  was  therefore  no  part  of  the  complaint.  Blair 
V.  Kilpatrick,  40  Ind.  312 ;  Parsons  v.  Milford,  67  Ind.  489. 

The  demurrer  should  have  been  sustained  to  the  com- 
plaint. 

The  judgment  is  reversed,  with  costs;  cause  remanded, 
with  instructions  to  the  circuit  court  to  sustain  the  demur- 
rer to  the  complaint,  and  for  further  proceedings  iu  ac- 
cordance with  this  opinion. 


McIntosh  1?.  Robison. 

Fraudulent  Repbbbejttations. — Pleading,— Defence, — An  answer  aUeg- 
ing  fraudulent  representations  as  a  defence  to  a  promissory  note,  but  not 
alleging  that  the  defendant  had  rolled  thereon,  is  insufficient. 

Mistake.— PromtMory  Note, —  Vendors  Lien,—As8tffn7nent. — Adtnissions  hy 
Answer. — In  an  action  by  an  endorsee,  upon  and  to  reform  a  promissory 
note  which  recited  that  it  was  given  in  part  for  the  purchase-money  of  a 
tract  of  land,  wherein  the  complaint  alleged  a  mistake  in  the  description 
of  the  land,  the  defendant,  in  his  answer,  admitted  **  the  execution  of  tho 
note  mentioned  in  said  complaint,  but "  said  »•  that  the  same  was  executed 
for  the  real  estate  therein  described,  and  for  no  other  consideration  what- 
ever ;"  and  denied  *•  every  allegation  in  said  complaint  not  specifically 
admitted  herein/'  etc. 

Held,  on  demurrer,  that  the  alleged  mistake  and  endorsement  are  not  ad- 
mitted, but  denied,  by  the  answer,  and  that  the  answer  is  sufficient. 

From  the  Greene  Circuit  Court. 

K  E.  Rose  and  E.  Shorty  for  appellant. 

J.  D.  Alexander  and  H.  W.  Letsinger,  for  appellee. 

WoRDEN,  J. — Action  by  the  appellee,  as  indorsee, 
against  the  appellant,  as  maker,  of  the  following  promis- 
sory note : 


/ 
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"  $800.  On  or  before  the  25th  day  of  December,  1876, 
I  promise  to  pay  to  John  M.  Ross  eight  hundred  dollars, 
without  any  relief  from  valuation  or  appraisement  laws, 
with  interest  at  six  per  cent,  from  December  25th,  1875,  be- 
ing part  payment  for  the  S.  J  of  the  N.  E.  J,  sec.  30,  T.  7, 
R.  7,  in  Greene  county,  Ind. 

(Signed,)  "  J.  P.  MoIntosh  ." 

Endorsed:  "John  Ross." 

There  were  three  paragraphs  in  the  complaint.  The 
first  was  an  ordinary  count  upon  the  note.  The  second 
alleged  that  "  the  note  was  given  for  the  unpaid  purchase- 
money  of  the  following  real  estate  in  Greene  county,  In- 
diana, to  wit :  The  east  half  of  the  north-east  quarter  of 
section  (30)  thirty,  in  township  (7)  seven  north,  of  range 
(7)  west,  containing  80  acres ;  that,  in  writing  said  note, 
the  draughtsman,  in  writing  the  numbers  of  said  land  in 
said  note,  entered  or  wrote  the  same  by  mistake,  as  the 
south  half  of  the  north-east  quarter  of  section  (30)  thirty, 
township  (7)  seven  north,  of  range  seven  (7)  west;  when 
the  said  John  M.  Ross  and  the  said  Jacob  P.  Mcintosh  in- 
tended it  should  be  entered  in  said  note  as  the  east  J  of  N.  E. 
qr.  of  said  section,  town  and  range  as  aforesaid."  This  par- 
agraph prays  for  a  reformation  of  the  note,  and  that  the 
plaintiff  may  have  judgment,  and  a  lien  on  the  land  in- 
tended to  have  been  described  in  the  note. 

The  third  paragraph  alleges  the  same  facts,  in  substance, 
as  alleged  in  the  second,  with  the  further  averment,  that 
the  mistake  was  carried  into  the  conveyance  from  Ross  to 
Mcintosh  ;  that  the  mistake  was  not  discovered  until  after 
the  original  complaint  was  filed,  but,  upon  the  discovery 
of  the  mistake,  Ross  immediately  executed  a  conveyance 
to  Mcintosh  for  the  east  half  of  the  quarter  section  of 
land  mentioned,  and  tendered  it  to  him,  but  he  refused  to 
accept  the  same ;  and  the  plaintiff,  as  the  assignee  of  Ross, 
brings  the  deed  into  court,  for  the  use  of  the  defendant. 

The  defendant  answered  as  follows  : 
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"  The  defendant,  for  answer  to  the  plaintift^'s  complaint, 
says  that  he  admits  the  execution  of  the  note  mentioned 
in  said  complaint,  but  says  that  the  same  was  executed  for 
the  real  estate  therein  described,  and  for  no  other  consider- 
ation whatever ;  and  the  defendant  avers,  that,  at  the 
time  of  the  execution  of  the  note,  the  payee  falsely  and 
fraudulently  represented  to  the  defendant  that  he  was  the 
owner  of  said  real  estate  and  had  a  perfect  chain  of  title 
for  the  same  ;  *  *  *  and  he  says  that  said  payee, 
at  the  time  ot  the  execution  of  said  note,  had  not  the 
title  to  said  real  estate,  neither  has  he  acquired  any  title 
since  the  execution  of  said  note;  and  the  defendant  denies 
every  allegation  in  said  complaint  not  specifically  admitted 
herein.     Wherefore,"  etc. 

A  demurrer  for  want  of  sufficient  facts  to  this  answer 
was  sustained,  and  the  defendant  excepted.  The  defendant 
not  answering  further,  judgment  was  taken  for  the  plain- 
tiff. The  error  assigned  calls  in  question  the  correctness 
of  the  ruling  on  the  demurrer. 

The  fraudulent  representation  of  title  alleged  in  the  an- 
swer was  clearly  no  defence  to  the  action.  It  does  not  ap- 
pear that  the  defendant  either  relied  upon  it,  or  had  any 
right  to  rely  upon  it.  Jenkins  v.  Long,  19  Ind.  28  ;  Con- 
icell  v.  Clifford,  45  Ind.  892. 

But  the  counsel  for  the  appellant  claim  that  the  answer 
was  good  by  way  of  denial.  This,  it  seems  to  us,  is  cor- 
rect. The  answer  admits  the  execution  of  the  note,  but 
denies  every  other  matter  alleged  in  the  complaint. 

We  do  not  read  the  answer  as  do  the  counsel  for  the  ap- 
pellee. They  say,  "  Defendant  by  his  answer  admits  the 
execution  of  the  note,  and  that  it  was  given  for  the  real 
estate  mentioned  in  the  complaint."  Again  :  "  He  de- 
nies every  allegation  in  said  complaint  not  specifically  ad- 
mitted, after  admitting  the  execution  of  the  note,  and  that 
it  was  given  for  the  real  estate  mentioned  in  the  com- 
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plaint,  which  was  an  admission  of  the  mistake  as  alleged, 
that  it  was  for  the  E.  J,*'  etc. 

Tlie  language  of  the  answer  is,  "  The  defendant,  for  an- 
swer to  the  plaintift's  complaint,  admits  the  execution  of 
the  note  mentioned  in  said  complaint,  hut  says  that  the 
same  was  executed  for  the  real  estate  therein  described, 
and  for  no  other  consideration  whatever." 

This  we  understand  to  mean  that  the  note  was  given  for 
the  real  estate  described  therein.  The  word  "  therein " 
refers  to  the  note,  and  not  to  the  complaint. 

The  answer  put  in  issue  not  only  all  that  was  alleged  in 
the  complaint  as  to  the  mistake,  but  also  the  allegation  of 
the  endorsement  of  the  note  by  the  payee  to  the  plaintiff. 
The  endorsement  of  the  note  to  the  plaintiff  was  no  part 
of  the  execution  of  the  note.  The  making  of  a  note  and 
the  endorsement  thereof  are  separate  and  independent 
contracts.  The  defendant  had  a  right  to  put  in  issue  the 
endorsement  of  the  note  as  alleged  in  the  complaint,  and 
thereby  require  the  plaintiff  to  give  in  evidence  the  note 
endorsed  as  alleged.  The  answer  not  being  sworn  to,  no 
proof  would  be  required  of  the  execution  of  the  endrose- 
ment;  but  still  the  note  and  endorsement. would  have  to 
be  produced  and  given  in  evidence.  See  Belton  v.  Smithy 
45  Ind.  291,  and  authorities  there  cited.  The  answercontro- 
verted  a  material  fact,  the  endorsement;  that  would  have 
to  be  proved,  in  order  to  entitle  the  plaintiff*  to  recover 
upon  any  paragraph  of  the  complaint. 

The  demurrer  to  the  answer,  we  think,  should  have  been 
overruled. 

The  judgment  below  is  reversed,  with  costs,  and  the 
cause  remanded  for  further  proceedings  in  accordance  with 
this  opinion. 
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Performance. — Excuse  for  Non- Performance. — Lessor  and  Lessee. — ContF' 
plaint. — In  an  action  by  the  lessor,  against  the  lessee,  for  danriAgeft  in  fail- 
ing to  take  possession  of  the  leasehold  and  pay  the  stipulated  rent,  where- 
in, by  the  terms  of  the  lease,  the  lessor  was  to  have  made  certain  improve- 
ments before  the  date  when  the  lessee  was  to  have  taken  possession,  the 
complaint  alleged,  as  an  excuse  for  not  having  made  such  improvements, 
that  the  lessee  had  notified  the  lessor,  between  the  date  of  the  lease  and 
the  date  when  possession  was  to  have  been  taken,  that  he  would  not  com- 
ply with  the  terms  of  the  lease. 

Beld,  on  demurrer,  that  the  alleged  excuse  for  non -performance  was  valid. 

Practice, — Excessive  Damages. — New  Trial, — Supreme  Court. — Excessive 
damages  should  be  made  ground  for  a  new  trial,  and  can  not  be  presented, 
for  the  first  time,  to  the  Supreme  Court,  on  appeal. 

From  the  Howard  Circuit  Court. 

JR.  Vaile  and  J.  F.  VaiUyiov  appellants. 
0.  P.  Maharij  for  appellee. 

HowK^  C.  J. — In  this  ease,  the  appellee  sued  the  appel- 
lants, in  a  complaint  of  a  single  paragraph,  wherein  he 
alleged,  in  substance,  that  on  the  10th  day  of  September, 
1875,  he  and  the  appellants  entered  into  a  written  contract 
of  lease,  whereby  he  leased  to  the  appellants  for  one  year, 
to  commence  on  the  14th  day  of  November,  1875,  and  to 
continue  for  one  year  from  that  date,  a  certain  building 
situate  on  lot  number  819,  in  the  original  plat  of  the 
town  of  Fowler,  Indiana,  a  copy  of  which  lease  was  an- 
nexed to,  and  made  part  of,  said  complaint;  that  the  ap- 
pellee agreed  to  make  certain  repairs  to  and  about  said 
building,  by  the  1st  day  of  November  aforesaid,  and  was  will- 
ing at  all  times  to  put  the  appellants  into  possession  of  said 
premises,  as  per  contract ;  that,  for  the  purpose  of  repair- 
ing said  building,  and  to  perform  all  other  things  he  had 
contracted  to  do,  the  appellee  had  purchased  lumber  and 
engaged  carpenters,  to  make  all  necessary  repaire,  as  per 
contract ;  but,  about  the  12th  day  of  October,  1875,  the 
appellants  gave  notice  to  the  appellee,  that  they  would  not 


NOVEMBER  TERM,  1879.  125 

Floyd  ei  aL  v,  Maddux. 

take  possession  of  said  building,  nor  would  they  comply 
with  their  part  of  said  contract,  nor  had  they  at  any  time 
since  complied  with  any  part  of  said  contract ;  that,  in 
consideration  of  the  covenants  contained  in  said  contract, 
the  appellants  were  to  pay  the  appellee,  as  rent  for  said 
building,  the  sum  of  three  hundred  dollars  per  year,  pay- 
able in  equal  payments  quarterly,  in  advance ;  that  the 
appellants  had  never  paid  any  part  of  said  rent ;  that,  after 
receiving  the  said  notice  from  the  appellants,  the  appellee 
at  all  times  used  due  diligence  to  rent  said  property,  but 
entirely  failed  until  about  the  1st  day  of  February,  1876 ; 
that  previous  to  receiving  the  said  notice,  and  after  enter- 
ing into  said  contract,  the  appellee  could  have  leased  the 
said  property  to  a  third  party  for  three  hundred  dollars 
per  year,  without  making  the  repairs  to  said  building,  as 
set  forth  in  said  contract,  had  the  property  not  been  leased 
to  the  appellants  ;  that  the  appellee  was  at  all  times  ready 
and  willing  to  give  the  appellants  possession  of  said  prem- 
ises,  but  that  they  wholly  refused  to  complj'  with  their 
part  of  said  contract.  Wherefore  the  appellee  said  that 
he  was  damaged  in  the  sum  of  three  hundred  dollars,  for 
which  he  demanded  judgment. 

To  this  complaint  the  appellants  demurred  for  the  al- 
leged insufficiency  of  the  facts  therein  to  constitute  a 
cause  of  action,  which  demurrer  was  overruled  by  the 
court,  and  to  this  ruling  they  excepted.  They  then  an- 
swered in  two  paragraphs,  to  the  second  of  which  the 
appellee  replied  by  a  general  denial,  putting  the  case  at 
issue. 

The  cause  was  tried  by  the  court,  and  a  finding  was 
made  for  the  appellee,  in  the  sum  of  one  hundred  and 
fifty  dollare.  The  appellants'  motion  for  a  new  trial  hav- 
ing been  overruled,  and  their  exception  entered  to  this 
imliug,  the  court  rendered  judgment  on  its  finding. 

In  this  court,  the  appellants  have  assigned,.as  errors : 
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1.  The  overruling  of  their  demurrer  to  the  complaint; 
and, 

2.  The  overruling  of  their  motion  for  a  new  trial. 

1.  In  discussing  the  alleged  insufficiency  of  the  complaint, 
but  one  objection  thereto  is  pointed  out  by  the  appellants' 
counsel  in  their  brief  of  this  cause,  in  this  court.  Coun- 
sel say  :  '*  The  complaint  nowhere  avers  a  peformance,  on 
the  part  of  the  plaintiff,  of  his  part  of  the  contract." 
We  have  given  a  full  summary  of  appellee's  complaint,  in 
this  opinion,  and  it  will  be  seen  therefrom,  that  the  com- 
plaint did  not  contain  an  averment  of  performance  by 
appellee  of  his  part  of  the  contract.  Appellants'  counsel 
say  that  such  an  averment  "  was  necessary ; "  and  it 
must  be  conceded,  we  think,  as  a  general  rule,  that,  in  a 
complaint  on  such  a  contract  as  the  one  in  suit  in  this 
case,  such  an  averment  is  necessary,  or  the  plaintiff  must 
aver  facts  which  show  a  sufficient  excuse  for  the  non-per- 
formance of  his  part  of  the  contract.  Armstrong  v.  Rock- 
icood,  53  Ind.  506 ;  and  Melton  v.  Coffdi,  59  Ind.  310. 

It  seem^  to  us  that  the  appellee  has  alleged  facts,  in  his 
complaint,  which  constituted  a  sufficient  excuse  for  his  non- 
performance of  his  part  of  the  contract  sued  on.  He  al- 
leged, as  we  have  seen,  that,  by  the  terms  of  his  contract 
with  the  appellants,  he  had  agreed  to  make  certain  repairs 
to  and  about  the  building  demised,  and  to  complete  such 
repairs  by  the  1st  day  of  November,  1875  ;  and  that  he 
had  purchased  lumber  and  engaged  carpenters  to  make 
such  repairs,  in  pursuance  of  his  part  of  said  contract. 
But  he  averred,  that  about  the  12th  day  of  October,  1875, 
the  appellants  gave  him  notice  that  they  would  not  take 
possession  of  said  building,  nor  would  they  comply  with 
their  part  of  said  contract.  This  notice,  by  the  appellants 
to  the  appellee,  of  their  determination  not  to  comply  with 
or  perform  their  part  of  the  contract  in  suit,  we  think, 
was  a  sufficient  excuse  for  the  non-performance  by  the  ap- 
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pellee  of  his  part  of  said  contract.  In  so  far  as  the  objec- 
tion of  the  appellants'  counsel  to  the  complaint  is  concern- 
ed, it  was  sufficient  on  the  demurrer  thereto  for  the  want 
of  facts ;  and,  if  there  are  any  other  objections  to  the 
complaint,  they  must  be  regarded  as  waived,  as  they  are 
neither  pointed  out  nor  discussed  by  counsel  in  their  brief 

of  this  cause. 

2.  Under  the  alleged  error  of  the  court,  in  overruling 
the  motion  for  a  new  trial,  the  only  point  made  by  the  ap- 
pellants' counsel,  in  argument,  relates  to  the  alleged  in- 
sufEciency  of  the  evidence  to  sustain  the  finding.  There 
is  no  conflict  in  the  evidence,  for  none  was  introduced  by 
the  appellants;  and  there  is  certainly  evidence  in  the  rec- 
ord which  tends  to  sustain  the  finding  of  the  court,  on 
every  material  point.  Appellants'  counsel  claim,  and 
there  is  an  apparent  foundation  for  the  claim,  that  the 
finding  was  for  too  large  an  amount ;  but  the  point  is 
made  for  the  first  time  in  this  court,  and  is  not  properly 
presented  here,  as  neither  excessive  damages,  nor  error  in 
the  assessment  of  the  amount  of  recovery,  were  assigned  as 
causes  for  a  new  trial  in  the  motion  therefor.  Without 
euch  an  assignment  of  the  matter  complained  of,  as  a  cause 
for  a  new  trial,  in  the  motion  for  such,  new  trial  addressed 
to  the  trial  court,  it  must  be  obvious  that  no  question  in 
relation  to  the  amount  of  the  verdict  or  finding  is  or  can 
be  properly  presented  for  the  consideration  of  this  court. 
JFrank  v.  KessleVy  80  Ind.  8 ;  and  Dix  v.  Akers,  30  Ind.  431. 
In  the  case  of  Spurrier  v.  Briggs^  17  Ind.  529,  it  was  de- 
cided expressly,  that  an  assignment  as  cause  for  a  new 
trial,  in  the  motion  for  a  new  trial,  that  the  verdict  or 
finding  was  not  sustained  by  the  evidence,  which  was  the 
only  assignment  in  the  appellants'  motion  in  the  case  at 
bar,  would  present  no  question  to  this  court  either  as  to 
excessive  damas^es  or  as  to  error  in  the  assessment  of  the 
amount  of  the  recovery,  for  these  are  separate  statutory 
causes  for  a  new  trial.     2  R.  S.  1876^  p.  179^  sec.  352. 


128  SUPREME  COURT  OP  INDIANA. 


Saint  V.  The  State,  ex  reL  Hosier. 


We  can  not  disturb  the  finding  of  the  court  upon  the 
mere  weight  of  the  evidence.  Swales  v.  Southard^  64  Ind. 
657. 

The  judgment  is  affirmed,  at  the  appellants'  costs. 


SAimr  V.  The  State,  ex  rel.  Hosier. 

d8  128       Bastardy.— CiwZ    AeHofu—Pariiea. — Ckatige  of    Venue,-^New  Tried.— A 
—  prosecution  for  bastardy  is  a  civil  action,  in  which  the  State,  as  a  party, 

may  take  a  change  of  venue,  or  obtain  a  new  trial,  on  u  proper  showing. 
Same. — Eoidence. — Insiruetion, — Rumor  of  Improper  Intimacy, — Hepfiiation. 
— Crosi' Examination, — Evidence  of  a  rumor  that  the  defendant  had  been 
improperly  intimate  with  the  relatrix  is  incompetent,  even  on  cr.>s&-exam- 
ination  of  a  witness  who  has  testified  to  the  defendant's  good  character ; 
and  it  was  error  to  refuse  to  instruct  the  jury  to  disregard  such  evidence. 

Prom  the  Henry  Circuit  Court. 

E.  Saint,  D.  W.  Chambers,  M.  E.  Forkner,  E.  H.  Bundy^ 
J.  Broxon  and  J.  M.  Brown,  for  appellant. 
W.  Grose,  for  appellee. 

Scott,  J. — Prosecution  for  bastardy. 

Trial  by  jury;  verdict  for  defendant;  new  trial  granted 
the  State,  and  exception.  The  State  asked  for  a  change  of 
venue  from  the  county.  Change' ot  venue  granted,  and 
exception  by  the  defendant.  The  change  of  venue  was 
not  perfected.  Trial  again  by  jury  and  verdict  for  plain- 
tiff*. Motion  for  new  trial  overruled,  and  exception. 
Judgment  against  the  defendant  for  six  hundred  dollars. 

A  prosecution  for  bastardy  is  a  civil  proceeding.  The 
State,  ex  reL,  v.  Evans,  19  Ind.  92.  New  trials  may  be  grant- 
ed in  a  civil  proceeding  where  the  State  is  plaintiff,  and  this 
court  will  not  reverse  a  judgment  for  this  cause  unless  there 
has  been  a  plain  abuse  of  judicial  discretion.     Leppar  v. 
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JEnflerton,  9  Ind.  353 ;  Collingwood  v.  The  Indianapolis^  ctc.^ 
R.  W.  Co.^  54  Ind.  15  ;  The  State^  ex  rel.j  v.  Brown,  44  Ind* 
329.  It  was  not  error  to  grant  a  change  of  venue  on  the 
application  of  the  State. 

On  the  trial  the  defendant  called  Thomas  Reagan  as  a 
witness,  who  testified  as  follows  : 

**I  am  acquainted  with  the  general  moral  character  of 
William  Saint  in  the  neighborhood  where  he  resides ;  exr 
cept  in  this  case,  it  is  good."  On  cross-examination  he 
said :  "  I  refer  to  the  talk  in  this  case."  The  plaintiff 
then  asked  him  this  question : 

"  Has  not  rumor  connected  him  with  this  woman  in  im- 
proper intimacy  for  five  years  past?  " 

To  this  question  the  defendant  objected,  and  stated  his 
objections,  but  over  the  objection  of  the  defendant  thet 
eouii;  permitted  the  witness  to  answer  tJ^  question,  and  he^ 
did  answer  as  follows :  ^^  Rumor  has  a>nnected  him  with^ 
this  woman  for  four  or  five  years.  " 

The  defendant  excepted  to  the  ruling  of  the  court,  andi 
on  re-examination  he  testified  as  follows : 

"I  heard  it  rumored  that  he  was  too  intimate  with 
this  woman  two  or  three  years  before  this  suit  was 
brought " 

The  defendant  asked  the  court  to  instruct  the  jury  as 
follows : 

"In  determining  the  question  in  this,  case,  whether 
William  Saint,  the  defendant,  is  the  father  of  the  child, 
the  jury  should  not  regard  or  consider  what  public  rumor 
^was  before  the  time  of  the  begetting  the  child,  concern- 
ing the  intimacy  of  the  defendant,  or  any  other  person, 
with  the  relatrix,but  should  look  solely  to,  and  be  govern- 
ed by,  the  testimony  as  to  the  fact  of  the  begetting  the 
child."  This  instruction  was  refused,  and  the  defendant 
excepted.  * 

The    evidence    was    improperly  admitted.      The    fact 
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Bought  to  be  proven  was  the  intimacy  of  the  defeiKiant 
with  the  relatrix.  That  was  a  particular  fact,  not  of  a  pub- 
lic, but  of  a  private  nature,  which  can  not  be  proved  by 
common  reputation.  1  Greeni.  Ev . ,  sec.  188  •  Much  less  can 
it  be  proved  by  Rumor,  that  intangible  and  invisible 
bird  of  evil  omen,  that  neither  flies  nor  lights,  but  hovers. 

The  instruction  asked  was  correct,  and  should  have  been 
given.  Query?  Whether  the  instruction,  if  it  had  been 
given,  would  have  cured  the  error  in  admitting  improper  evi- 
dence to  go  to  the  jury. 

The  judgment  is  reversed,  and  the  cause  is  remanded 
for  a  new  trial. 


Sanders  v.  Scott. 


Special  Finding. — Correct  JudgmerU  on  Erroneous  Chncluaian, — Mistake.^-' 
166   5eo  Where,  from  the  facts  specially  found  by  the  court  and  its  conclusion  of 

law,  it  is  apparent  that  its  judgment  was  for  the  proper  amount,  the   fact 

that  the  amounts  mentioned  in  the  conclusion  of  law  were  incorrect  is 

not  available  error. 
Partnership. — Interest — Interest  should  be  allowed  on  partnership  money 

collected  and  unlawfully  detained  by  a  copartner  after  dissolution. 
Brief. — Reference  to  Record. — Ride  19. — Supreme  Court. — Under  rule  19  of 

the  Supreme  Court  a  brief  should  refer  to  the  part  of  the  record  relied  on 

to  establish  alleged  error. 

From  the  Marion  Superior  Court. 

H.  W.  Harrington  and  A.  Q.  Howe,  for  appellant. 

WoBDBN,  J. — This  was  an  action  tfy  the  appellee, 
against  the  appellant,  to  recover  an  amount  claimed  to  be 
due  from  the  defendant  to  the  plaintiff*  on  partnership 
accounts. 

Issue,  trial  by  the  court,  and  finding  and  judgment  for  the 
plaintiff',  at  special  term,  and  judgment  affirmed  at  general 
term. 
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The  court  below,  at  special  term,  found  the  facts  special- 
ly, and  stated  conclusions  of  law  thereon ;  and  it  is  claim- 
ed by  the  appellant  that  the  court  erred  in  its  conclusions 
of  law,  and  in  overruling  a  motion  for  a  new  trial.  It  id 
proper  to  state  enough  of  the  facts  found  by  the  court  to 
make  the  conclusions  of  law  stated  intelligible. 

It  sufficiently  appears  by  the  finding  that  the  plaintiff 
and  defendant  had  been  in  partnership  in  the  saloon 
business,  each  furnishing  one-half  of  the  stock  and  fix- 
tures. At  the  dissolution  of  the  partnership,  the  fixtures, 
etc.,  were  worth  seven  hundred  and  fifty  dollars,  and  the 
stock  of  liquors  on  hand  eighty  dollars.  These  were  ap- 
propriated by  the  plaintiflTto  his  own  use.  The  plaintiff  paid 
on  debts  of  the  firm  the  sum  of  five  hundred  and  five  dollars. 
There  are  no  other  debts  due  to  or  from  the  firm.  The 
defendant  received  from  the  proceeds  of  the  business, 
above  what  he  expended  for  the  use  of  the  firm,  the  sum 
of  one  thousand  nine  hundred  and  twenty-three  dollars 
and  thirty-six  cents.  He  was  entitled,  however,  to  a  credit 
of  thirty  dollars  for  coal  furnished  by  himi 

The  court  stated  as  a  conclusion  of  law,  "  that  defend-^ 
ant  is  debtor  to  the  plaintiff  one-half  of  his  receipts  over 
his  expenditures $961.68 

"  One-half  of  plaintiff's  payments  after  disso- 
lution, upon  firm  debts  ^ $252.50' 

"Total, ; $,1,214.18 

"  That    the    defendant    is    creditor    to    the 
plaintiff: 

"  I  value  of  furniture  and  fixtures $750.00? 

"lvalue  of  stock 40.00 

"  On  account  of  coal. 80.00 

445.00 
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"Bal 769.18 

^^  Int.  thereon  for  7  years,  at  six  per  cent 323.05 


$1,092.23." 

For  the  sum  last  above  named  judgment  was  rendered 
for  the  plaintiff. 

It  is  evident  that  the  court  ought  not  to  have  credited 
tiie  defendant  with  more  than  one-half  of  the  value  of 
the  fixtures,  etc.,  and  the  stock  of  liquors  on  hand,  and 
did  not  intend  to  do  so  by  the  conclusion  stated.  The  fix- 
tures and  the  stock  amounted  to  eight  hundred  and  thirty 
dollars,  one-half  of  which,  four  hundred  and  fifteen  dol- 
lars, together  with  the  thirty  dollars  for  coal,  makes  the 
gum  of  four  hundred  and  forty-five  doUara,  allowed  as  a 
credit  to  the  defendant.  The  correct  conclusion  was 
reached,  and  though  there  is  a  little  confusion  in  the 
figures  a8  they  come  up  to  us,  no  substantial  error  was 
committed. 

But  the  counsel  for  the  appellant,  in  their  brief,  say: 

^^  There  is  also  error  in  overruling  the  defendant's  mo- 
tion for  a  new  trial : 

^'  1st.    It  is  plain  the  damages  are  excessive ; 

**  2d.  The  court  erred  in  refusing  to  admit  the  follow- 
ing evidence,  offered  by  defendant,  relating  to  rent  and 
profits  made  by  Scott  for  nine  months'  use  of  firm  prop- 
erty." 

It  does  not  seem  to  us  that  the*  damages  were  excessive ; 
and,  as  to  the  rejected  evidence,  there  is  no  reference  in  the 
brief  to  the  part  of  the  record  in  which  the  supposed  er- 
ror may  be  found.  There  is  a  rather  lengthy  bill  of  ex- 
ceptions in  the  record,  but  we  do  not  feel  called  upon  to 
s^earch  through  it  in  pursuit  of  the  supposed  error.  The 
portion  of  the  record  relied  upon  should  have  been  pointed 
out,  in  compliance  with  rule  19  of  this  court. 

The  judgment  below  is  affirmed,  with  costs. 
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Baldwin  et  al.  v.  Webster. 

Promissory  J^OTE—CbrnpUdni  before  Justice. — In  an  action  originating  b^ 
fore  a  jaetioe  of  the  peace,  on  a  promieeory  note,  the  note  alone  is  a  suf- 
ficient cause  of  action. 

Same. — Jitrtsdiciion  of  Actiou.—A  justice  of  the  peace  has  jurisdiction  of  an 
action  on  a  promissory  note  calling  for  less  than  two  hundred  dollars. 

Same. — Jurudtdion  of  Defendant, — Copy  of  Summons, — Record. — The  rec- 
ord on  appeal  to  the  Supreme  Court,  in  an  action  originating  in  a  justice's 
court,  showed  the  issuing  of  summons,  and  the  service  thereof  on  the  de- 
fendant, by  a  constable,  more  than  three  days  before  trial,  but  contained 
lib  ct'py  of  the  summons.  It  also  showed  a  judgment  by  the  justice,  bj 
default,  an  appeal  to  the  circuit  court  and  the  appearance  there  of  th« 
defendant. 

Htldf  that  the  record  shows  jurisdiction  over  tlie  defendant. 

PsiKCiPAL  AUD  Surety. — Supreme  CourL—Proeees. — The  rendition  of 
Judgment  witliout  process,  in  favor  of  a  euret3%  against  the  principal,  in  an 
action  by  the  creditor  against  both,  under  see.  674,  2  R.  S.  1876,  p.  277,  it 
not  ground  for  an  assignment  of  error  in  the  Supreme  Court, by  the  defend* 
ants,  against  the  plaintiff,  but  will  reverse  the  judgment,  as  between  the 
defendants 

^AyiE.^ ExeoBsitje  Damages. — New  TVicr^ — Assignment  of  Error. — Ezeessive 
damage's  is  cause  for  a  new  trial,  but  can  not  be  assigned  as  error. 

From  the  Grant  Circuit  Court. 

•  G.  T.  B.  Carry  for  appellants. 
J.  Brownlee  and  H.  Brownlee^  for  appellee. 

HowK,  C.  J. — In  this  case,  the  appellee  sued  the  appel- 
lants, before  a  justice  of  the  peace  of  Grant  county,  upon  a 
promisfiorj'  note,  of  which  the  following  is  a  copy  : 

"  Marion,  Ind.,  May  3d,  1877. 
"  On  or  before  Dec.  26th,  1877,  we  promise  to  pay  W.  C. 
Webster,  or  order,  one  hundred  thirty-six  and  f^%  dol- 
lars, with  interest  at  ten  per  cent,  per  annum  from  date, 
und  with  attorney's  fees,  value  received,  without  any  re- 
lief from  valuation  or  appraisement  laws. 

(Signed,)  "L.  D.  Baldwin. 

*'  Wm.  Baldwin." 
Before  the  justice,  the  appellee  obtained  a  judgment  by 
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default,  against  the  appellants,  from  which  they  appealed 
to  the  circuit  court.  The  appellant  William  Baldwin  filed 
an  answer  admitting  the  execution  of  the  note  in  suit,  but 
alleging  that  he  signed  the  same  as  the  surety  of  his  co- 
appellant,  Lancaster  D.  Baldwin,  and  asking  that  the  rec- 
ord show  that  fact,  and  that  the  property  of  said  Lancaster 
D.  Baldwin  be  first  levied  upon.  On  this  answer,  the  said 
Lancaster  D.  Baldwin  was  called  and  made  default,  and, 
the  cause  having  been  submitted  to  the  court  on  said  an- 
swer and  default,  the  finding  of  the  court  was  that  the 
appellants  were  indebted  to  the  appellee  in  the  sum  of  one 
hundred  and  sixty-four  dollars  and  twenty-one  cents, 
without  relief,  etc.,  and  with  ten  per  cent,  interest.  The 
court  rendered  judgment  upon  and  in  accordance  with  its 
finding;  and  having  further  found  that  the  appellant 
.William  Baldwin  was  the  surety  of  his  coappellant  on  the 
note  sued  on,  the  court  ordered  that,  on  execution  issued 
on  said  judgment,  the  property  of  said  Lancaster  D.  Bald- 
win should  be  first  levied  on  and  exhausted, before  any 
levy  should  be  made  on  the  property  of  said  William 
Baldwin. 

The  appellants  did  not,  nor  did  either  of  them,  move  tBe 
court  for  a  new  trial  of  this  cause  ;  nor  did  they,  or  either 
of  them,  object  or  except  below  to  either  the  form  or  sub- 
stance of  any  of  the  proceedings  or  judgment  in  this  ac- 
tion. They  prayed  no  appeal  to  this  court  from  the  judg- 
ment at  the  time  it  was  rendered  ;  but  two  months  after- 
ward they  took  their  appeal  therefrom,  by  procuring  a 
certified  transcript  of  the  recoid,  and  filing  the  same  in  the 
ofiice  of  the  clerk  of  this  court. 

On  the  record  of  this  cause,  the  appellants  have 
jointly  assigned  the  following  alleged  errors : 

"  1.  The  complaint  is  insufiicient  to  entitle  the  appellee 
to  a  judgment; 

"  2.  The  complaint  did  and  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action  ; 
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"  3.  The  justice's  court  had  no  jurisdiction,  and  the  cir- 
cuit court  acquired  none ; 

"  4.  There  is  no  summons  nor  return  in  the  record,  and 
the  court  erred  in  taking  jurisdiction,  without  the  appel- 
lants being  properly  in  court; 

"  5.  The  court  erred  in  trying  the  question  of  surety- 
ship between  the  appellants,  without  process,  and  no  ap- 
pearance on  the  part  of  Lancaster  B.  Baldwin  ; 

"  6.  The  court  erred  in  assessing  the  amount  of  recov- 
ery, assessing  same  too  large." 

The  first  and  second  of  these  alleged  errors  may  be 
properly  considered  together,  as  they  each  call  iu  question 
the  sufficiency  of  the  appellee's  cause  of  action.  These 
errors  are  not  well  assigned,  because,  as  we  have  seen,  the 
case  originated  before  a  justice  of  the  peace.  In  a  suit 
upon  a  note,  in  a  justice's  court,  the  note  itself  has  always 
been  regarded,  in  this  State,  as  a  sufficient  statement  of  the 
plaintiff's  cause  of  action.  Bamett  v.  Judax/y  38  lud.  86 ; 
Tucker  v.  Gardiner,  63  Ind.  299. 

The  justice's  transcript,  which  is  properly  in  the  record, 
shows  that  the  summons  issued  for  the  appellants,  on  the 
appellee's  complaint,  was  personally  served  by  reading,  on 
each  of  them,  three  days  before  the  day  on  which  the 
cause  was  tried  by  the  justice.  This  service  was  certainly 
sufficient  to  give  the  justice  jurisdiction  of  the  persons  of 
the  appellants,  and  the  amount  due  on  the  note  in  suit, 
and  demanded  by  the  appellee,  was  under  two  hundred 
dollars  and  was  clearly  within  the  justice's  jurisdiction. 
The  record  also  shows  that  the  appellants  joined  in  the 
appeal  from  the  judgment  of  the  justice  to  the  circuit 
court,  and  by  this  appeal  the  court  acquired  jurisdiction  of 
the  cause,  and  the  appellants  were  properly  in  court.  In 
such  a  case  it  was  not  necessary  that  a  copy  of  the  sum- 
mons issued  by  the  justice  should  be  set  out  iu  the  rec- 
ord.   A  copy  of  the  constable's  return  of  the  summons, 
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showing  the  service  thereof  on  the  appellants,  is  in  the 

record,  and  this  is  all  that  is  required  or  necessary  in  such 

ia  case. 
The  fifth  alleged  error  complains  of  a  matter  which  did 

not  concern  the  appellee,  and  could  not,  under  the  law, 
**  alFect  the  proceedings  of  the  plaintiff,"  the  appellee.  2 
K.  S.  1876,  p.  277,  sec.  674.  Doubtless,  it  was  error  in  the 
court  to  call  and  default  the  appellant  Lancaster  D.  Bald- 
win, upon  the  answer,  or  rather  the  complaint  against  him, 
of  his  co-appellant  William  Baldwin,  alleging  that  the  lat- 
ter was  the  surety  of  the  former,  in  the  note  in  suit,  until 
the  said  Lancaster  had  appeared  thereto,  or  had  been  duly 
notified  by  summons  of  the  pendency  of  such  complaint, 
and  of  the  time  and  place  of  hearing  such  complaint.  This 
point  was  settled,  and  we  think  correctly  so,  in  the  case 
of  Joyce  V.  Whitney^  57  Ind.  550,  wherein  it  was  said,  that 
'^  it  will  not  do  to  say,  that,  on  a  summons  issued  and 
served  in  an  action  on  the  contract,  upon  the  filing  of  a 
complaint  by  one  of  the  defendants  as  surety  in  such  con- 
tract, the  other  defendants  can  at  once  be  defaulted  as  to 
such  complaint,  without  any  notice  whatever  thereof."  In 
the  case  at  bar,  both  the  appellants,  who  alone  have  any  in- 
terest in  the  question  under  consideration,  have  concurred  iu 
saying,  in  their  joint  assignment  of  errors,  that  "  the  court 
erred  in  trying  the  question  of  suretyship  between  the  appel- 
lants, without  process,  and  no  appearance  on  the  part  of 
Lancaster  D.  Baldwin."  That  is  our  opinion  ;  and,  as  be- 
tween the  appellants,  we  think  this  error  is  well  assigned. 
But,  as  we  have  already  said,  this  error  can  not,  in  any 
manner,  aftect  the  proceedings  and  judgment  of  the  appel- 
lee. 

The  sixth  alleged  error,  that  "the  court  erred  in  as- 
sessing the  amount  of  recovery,  assessing  same  too  large," 
is  purely  and  simply  a  cause  for  a  new  trial.  It  is  settled 
bv  the  decisions  of  this  court,  that  a  cause  for  a  new  trial 
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can  not  be  assigned,  in  this  court,  as  an  original  and  inde- 
pendent error :  and,  when  thus  assigned,  it  will  present 
no  question  for  our  decision.  Freeze  v.  DePuyy  57  Ind. 
188  ;  Wiley  v.  Barclay,  58  Ind.  577  ;  and  Walls  v.  The  An- 
derson^ etc.j  It,  R,  Co.f  60  Ind.  56. 

We  have  now  disposed  of  all  the  supposed  errors  assign- 
ed by  the  appellants  on  the  record  of  this  cause,  and  our 
conclusion  is,  that  no  error  has  been  properly  saved  in  the 
record,  for  or  on  account  of  which  the  appellee's  judgment 
against  the  appellants  can  or  ought  to  be  reversed. 

The  appellee's  judgment  is  affirmed,  at  the  appellants' 
coets ;  but  the  finding  and  order  of  the  court  below,  upon 
the  answer  or  complaint  of  the  appellantWilliam  Baldwin, 
are  reversed,  at  his  costs,  and  that  branch  of  the  case  is  re- 
manded, with  instructions  to  issue  process  for  said  Lan- 
caster D.  Baldwin  to  answer  the  complaint  of  his  co-appel- 
lant, and  for  further  proceedings  thereon. 

Petition  for  a  rehearing  overruled. 
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Bailroad. — Proceeding  to  Appropriate  Land  already  Occupied, — Measure  of 
Damages. —  Time. — Insiruciion, — In  a  proceeding  by  a  railroad  company, 
against  a  land-owner,  to  appropriate  for  its  railroad  land  entered  up- 
on and  occupied  by  it  previous  to  the  institution  of  such  proceeding,  the 
circuit  court  Instructed  the  jury  that  their  "  inquiries  as  to  the  amount  of 
damages  sustained  by  the  "  land-owner,  **  if  any,  should  relate  to  the  time 
of  the  filing  of  the  act  of  appropriation." 

Held^  that  the  instruction  was  proper. 

Sa^x.— Occupation  of  Canal  Bank.— li  was  proper  in  such  proceeding  to 
refuse  to  instruct  the  Jury,  that  the  land-owner  was  not  entitled  to  any 
damages  on  account  of  the  company's  occupation  of  a  bank  of  the  Wabash 
ft  Erie  Canal,  the  fee-aimple  of  which  was  in  the  land-owner 
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Same. — Increased  Danger  of  Fire,  Hfite  of  Insurance,  and  Depreciation  of 
Bents, — It  was  likewise  proper  to  refuse  to  instruct  the  jury  t-hat  they  should 
not  consider  the  increased  danger  of  fire  emitted  by  the  company's  loco- 
motives, the  increased  cost  of  insurance,  nor  the  consequent  decrease  of 
rental  value. 

Same. — Injury  io  Buildings  and  Business. — Injury  to  a  warehouse  on  the 
ground  in  question,  and  to  the  facilities  for  using  it,  properly  enters  into 
the  measure  of  damages. 

Same. — Damages  for  Trespass  no  Defence. — A  'judgment  in  favor  of  the 
land-owner,  against  the  company,  in  such  case,  for  its  unlawful  entry  on 
h\a  premises  prior  to  the  institution  of  its  proceeding  to  appropriate,  is  not 
competent  evidence  for  the  company.  • 

Practice. — Harmless  Befusal  of  Instruction. — Where  the  substance  of  an 
instruction  asked  and  refused  is  covered  by  one  given,  the  refusal  is  harm- 
less. 

Same. — Assumption  of  Fact. — An  instruction  assuming,  as  proved,  a  faoi  in 
controversy,  should  be  refused. 

From  the  Tippecanoe  Circuit  Court. 

W.  C.  Wilson^  J.  H.  AdamSy  G.  H.  Chapman  and  U.  J. 
Hammondj  for  appellant. 

BiDDLE,  J. — Proceedings  to  appropriate  lands  for  a  rail- 
road, by  the  appellant,  against  the  appellees. 

The  appellees  excepted  to  the  instrument  of  appropria- 
tion assessing  the  damages,  and,  on  appeal  to  the  circuit 
court,  the  damages  were  reassessed.  At  the  trial  the  ap- 
pellant asked  certain  instructions  which  were  refused,  and 
oftered  certain  evidence  which  was  rejected ;  and  these 
rulings  present  the  only  questions  in  the  case  for  our 
decision. 

There  was  evidence  given  at  the  trial,  tending  to  prove 
that  the  appellant  entered  upon  the  ground  in  question  in 
the  year  1872,  and  established  its  railroad  track  thereon, 
without  having  legally  appropriated  it  for  that  purpose, 
and  continued  to  use  the  same.  These  proceedings  to  estab- 
lish the  appropriation  were  commenced  February  21st,  1877. 
In  view  of  this  evidence,  the  appellant  asked  the  court,  by 
instruction  numbered  two,  to  charge  the  jury  as  follows : 

"  That  the  question  of  damages  in  this  proceeding  must 
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relate  to  the  time  of  the  institution  of  this  proceeding,  to 
wit,  February  2l8t,  1877 ;  that  whatever  damage  to  the 
estate  of  Murdock  had  been  caused  by  any  act  of  the  com- 
pany prior  to  that  time,  either  by  entering  upon  the  said 
part  of  said  street  and  iiolding  possession  thereof,  or  by 
placing  dirt  and  gravel  and  by  laying  iron  rails  thereon, 
or  by  moving  locomotives,  steam  engines  and  cars  over 
the  same,  or,  on  the  other  hand,  whatever  benefit  or  im- 
provement, if  any,  the  company  may  have  done  said  es- 
tate prior  to  said  date,  can  not  be  considered  by  you. 
"You  are  to  look  at  said  property  as  it  was  on  said  21st 
day  of  February,  1877,  and  determine  what  damage  the 
Murdocks  are  entitled  to  receive  for  the  permanent  ap- 
propriation for  railroad  purposes  of  the  parcel  of  ground 
described  in  the  notice,  in  the  condition  as  to  surface  and 
otherwise  in  which  said  street  and  the  abutting  property 
"Were  at  that  time." 

The  court  refused  to  give  the  instruction  in  the  words 
as  above,  but  gave  the  following  instruction  : 

^^  Your  inquiries  as  to  the  amount  of  damages  sustained 
by  the  plaintifis,  if  any,  should  relate  to  the  time  of  the 
filing  of  the  act  of  appropriation." 

We  think  this  instruction,  as  given  by  the  court,  ex- 
presses the  law,  and  essentially  covers  the  ground  of  the 
instruction  refused.  The  refusal,  therefore,  constitutes  no 
available  error.  Graham  v.  The  Connersville  and  New 
Castle  Junction  B.  R.  Co.^  36  Ind.  463 ;  The  Logansporty 
Ct*atcfordsville  and  S.  W,  R,  R.  Co.  v.  Buchanan,  52 
lud.   168. 

There  was  evidence  before  the  jury,  tending  to  show  that 
the  berme  bank  of  the  Wabash  and  Erie  canal  was  upon  a 
part  of  the  premises  sought  to  be  appropriated,  and  the 
scope  of  instructions  numbered  five,  six,  seven,  eight  and 
nine,  was  to  the  effect  that,  for  the  appropriation  of  that 
part  of  the  ground  covered  by  the  berme  bank,  the  appel- 
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lees  were  not  entitled  to  recover  damages,  although  they 
owned  the  fee-simple  in  the  land. 

We  think  these  instructions  were  properly  refused.  The 
appropriation  sought  by  the  appellant  would  be  an  addi* 
tional  easement  to  that  of  the  berme  bank  of  the  canal,  for 
which  the  appellees,  if  they  were  the  owners  of  the  soil  in 
fee,  would  be  entitled  to  recover  damages.  This  is  in  prin- 
ciple with  the  case  of  Coa:  v.  The  Louisville,  New  Albany  and 
Chicago  JR.  R,  Co.,  48  Ind.  178,  which  holds  that  the  con- 
struction of  a  railroad  upon  and  along  a  street  in  a  city  is 
an  additional  appropriation  of  the  soil,  that  will  entitle  the 
owners  of  an  adjoining  lot  to  damages  therefor. 

Instructions  numbered  ten,  eleven  and  twelve,  asked  and 
refused,  are  technically  objectionable  in  this,  that  they  as- 
sume certain  facts  as  admitted,  and  certain  facts  as  proved, 
which  were  solely  for  the  jury  to  decide  from  the  evidence  ; 
they  were,  therefore,  properly  refused  for  this  reason,  if  for 
no  other. 

The  instructions  numbered  thirteen,  fourteen,  fifteen  and 
sixteen,  are  to  tho  effect  that  the  increased  danger  from 
fire  emitted  from  the  locomotives,  the  increased  cost  of  in- 
suring the  buildings  and  their  contents,  and  the  decreased 
rental  value  of  the  buildings,  in  consequence  of  the  appro- 
priation sought,  are  not  proper  elements  entering  into  the 
assessment  of  damages  against  the  appellants. 

The  instructions  were  well  refused.  All  of  the  elements 
mentioned  are  proper  for  the  consideration  of  the  jury  in 
assessing  the  amount  of  damages.  The  White  Water  Valley 
R.  R.Co.y.  McClure,  29  Ind.  536  ;  Swiniiey  v.  The  Fort  Wayne^ 
Mancie  and  Cincinnati  R.  R.  Co,,  59  Ind.  205.  See,  also. 
Grand  Rapids  and  Indiana  R,  jR.  Co,  v.  Horn,  41  Ind.  479  ; 
The  Baltimore,  Pittsburgh  and  Chicago  R,  R,  Co,  v.  Lansing, 
52  Ind.  229  ;  The  Pittsburgh,  Fort  Wayne  and  Chicago  R.  W. 
Co.  V.  Swinney,  59  Ind.  100. 

By  instruction  nineteen  the  appellant  asked  the  court 
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to  charge  the  jury  that  "The  measure  of  damages  iu  this 
proceeding  is  not  the  injury  which  may  have  been  doiieto 
the  property  as  a  warehouse  property,  neither  the  injury 
to  the  warehouse  property  and  its  use  for  warehouse  pur- 
poses, *  *  *  ^J^^  what  is  the  value 
of  the  strip  of  ground  taken  subject  to  the  street  easement, 
and  what  the  difference  in  value  in  the  property  abutting 
such  strip,  for  any  purpose,  whether  it  be  for  warehouse  • 
purposes,  with  different  arrangements  for  receiving  and 
discharging  grain,  or  any  other  purpose." 

The  court  committed  no  error  in  refusing  this  instruc- 
tion. It  is  clearly  erroneous.  The  warehouse  was  a  part 
of  the  land ;  and  an  injury  to  the  warehouse  as  a  building, 
or  in  its  arrangements  and  facilities  for  the  business  of  a 
warehouse,  was  an  injury  fairly  to  be  considered  by  the 
jury  in  assessing  the  amount  of  damages. 

At  the  trial  the  appellant  offered  in  evidence  the  record 
of  an  action  in  trespass,  brought  by  the  appellees  against 
the  appellants,  wherein  they  had  recovered  a  judgment  for 
five  hundred  dollars  against  the  appellant,  for  injuries  done 
to  the  property  by  entering  upon  it  and  constructing  its 
railroad,  without  having  first  legally  appropriated  the 
ground.  An  objection  was  made  to  the  record  as  evidence, 
by  the  appellees,  and  sustained  by  the  court,  to  which  rul- 
ing the  appellant  excepted.  The  argument  is,  that  the 
appellees  can  not  recover  damages  in  an  action  of  trespass 
for  the  injury  done  in  establishing  the  railroad  upon  their  . 
premises  without  authority,  and  afterwards  recover  dam- 
ages for  the  same  injury  when  the  appellant  seeks  to  ap- 
propriate the  land  legally,  for  this  would  be  to  allow  them 
to  recover  their  damages  twice.  But  this  argument  is  not 
sound.  It  might  be  answered  as  follows:  The  appellant 
can  not,  by  an  unlawful  act,  appropriate  the  lands  of  the 
appellees  for  its  railroad,  and  suffer  judgment  for  the  tres- 
pass ;  then,  after  the  injury  is  done,  seek  to  lawfully  ap- 
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propriate  the  same  lands  for  the  same  purpose,  and  confine 
the  assessment  of  th^  damages  to  the  condition  of  the  prop- 
erty at  the  time  the  application  is  made,  after  the  injury 
was  committed,  and  then  answer  the  damages  by  the  judg- 
ment against  it  in  trespass  for  the  injury,  to  the  amount 
recovered ;  for  this  would  be  to  allow  the  appellant  to 
avail  itself  of  the  amount  of  the  judgment  twice,  once  by 
reducing  the  value  of  the  property  by  that  amount  by  a 
trespass,  and  again  by  so  far  answering  the  damages  as- 
sessed in  favor  of  the   property  in   ita  reduced  condition. 

The  amount  of  the  damages  in  the  present  case,  having 
been  assessed  according  to  the  condition  of  the  property 
at  the  time  the  appropriation  in  this  case  was  made,  is  less 
the  amount  of  injury  done  to  the  property  by  the  appel- 
lant in  establishing  its  railroad  on  the  premises,  before  that 
time,  without  first  having  appropriated  the  ground  law- 
fully; so  that  the  amount  of  the  judgment,  and  the 
amount  of  damages  in  this  case,  are  no  more  than  the  ap- 
pellees ought  to  have  recovered,  if  the  appropriation  had 
been  lawfully  made,  without  the  railroad  being  on  the 
premises.  If  the  damages  in  this  case  could  have  been  as- 
sessed according  to  the  condition  of  the  property  as  it 
would  have  been  without  the  railroad  upon  it,  there  would 
be  some  plausibility  in  the  appellant's  argument,  but,  as 
this  could  not  be  done,  we  can  not  regard  the  argument  as 
expressing  a  sound  legal  principle. 

The  court  did  not  err  in  sustaining  the  objections  to  the 
evidence.  , 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant. 


Glbndy  bt  al.  v.  Lanning. 

MORTOAGB.—  Actiofi  to  Qtiiei  Title  apainat. — Right  of  Mortgagor  to  Oonweg 
Part  of  Mortgaged  Premiae$,  on  Surrender  of  Part  of  Debt — Railroad 
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BoHds.^In  an  action  to  quiet  title  to  land,  as  against  a  mortgage  thereon 
executed  by  a  railroad  company  pftor  to  the  conveyance  thereof  to  the 
plaintiff,  the  complaint  alleged  that  such  mortgage,  in  the  nature  of  a 
deed  of  trust,  had  been  executed  to  secure  the  payment  of  certain  bonds 
executed  by  the  mortgagor,  and  covered  other  tracts  as  well  as  the  one  in 
question  ;  that  it  contained  a  stipulation  that,  on  the  surrender  of  a  cer- 
tain amount  in  such  bonds,  conveyance  should  be  made  by  the  mortgagor 
of  a  certain  quantity  of  such  lands  ;  that  the  plaintiff's  grantor  had  ac- 
cordingly surrendered  to  the  mortgagor  the  necessary  amount  in  bonds, 
and  received  from  the  latter  a  conveyance  in  fee-simple  of  the  lands  in 
question  ;  that  the  plaintiff  then  became  owner  thereof  in  fee-simple  ; 
and  that  subsequently  such  mortgage  had  been  foreclosed  by  the  holder 
of  other  of  such  bonds,  in  an  action  to  which  the  plaintiff  was  not  made  a 
party,  and  such  holder  is  claiming  some  interest  under  such  foreclosure. 

Meld,  on  demurrer,  that  the  complaint  is  sufficient,  but  that,  as  such  mort- 
gage is  not  made  part  thereof,  it  can  not  be  construed. 

Same. — Evidence. — Admisnons. — The  deed  of  conveyance  of  such  lands,  ex- 
ecuted by  the  mortgagor  to  the  plaintiff's  grantor,  reciting  the  conditions 
of  the  mortgage  authorizing  the  sale,  was  given  in  evidence,  over  objec- 
tion, accompanied  by  the  defendant's  admissions  that  such  grantee  had 
conveyed  to  the  plaintiff,  and  that  such  deed  was  duly  made  on  the  sur- 
render of  the  proper  amount  in  bonds. 

IJeld,  that  the  evidence  was  competent. 

New  Tkiai..— Riding  on  Demurrer. — A  ruling  upon  a  demurrer  is  not 
ground  for  a  new  trial. 

From  the  Blackford  Circuit  Court. 

W.  A.  BonhamjJ.  Cantioellj  J.  Brownlee  and  H.  BrownleCj 
for  appellants. 
•  W.  B.  Carrollj  for  appellee. 

HowK,  C.  J. — This  was  a  suit  by  the  appellee,  against 
the  appellants,  to  quiet  the  appellee's  title  to  certain  real 
estate  in  Blackford  county,  Indiana,  particularly  described 
in  his  complaint,  and  to  obtain  a  perpetual  injunction,  as 
therein  prayed  for. 

The  appellants'  demurrer  to  the  complaint  having 
been  overruled  by  the  court,  and  their  exception  en- 
tered to  this  ruling,  they  jointly  answered  by  a  general 
denial  of  the  complaint.  The  cause  was  tried  by  the 
court,  and  a  finding  was  made   for  the  appellee ;    and 
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thereupon  the  court  rendered  judgment,  in  accordance  with 
the  prayer  of  appellee's  complaint.  The  appellants'  mo- 
tion for  a  new  trial  was  overruled,  and  to  this  decision 
they  excepted,  and  appealed  to  this  court. 

They  have  here  assigned,  as  erroi-s,  the  following  de- 
cisions of  the  circuit  court : 

1.  The  overruling  of  their  demurrer  to  appellee's 
complaint ; 

2.  The  overruling  of  their  motion  for  a  new  trial ; 
and, 

3.  In  rendering  judgment  for  an  injunction. 

"We  will  consider  and  decide  the  questions  arising 
under  these  alleged  errors,  in  the  order  of  their  assign- 
ment. 

1.  In  his  complaint,  the  appellee  alleged,  in  substance, 
that,  on  the  25th  day  of  August,  1856,  The  Fort  Wayne 
and  Southern  Railroad  Company,  by  its  deed  of  general 
warranty,  conveyed  to  appellee's  vendor,  Thomas  E.  Has- 
tings, the  real  estate  in  Bla5kford  county,  Indiana,  describ- 
ed as  the  east  half  of  the  north-east  quarter  of  section  eight, 
in  township  twenty-three  north,  of  range  ten  east ;  that, 
before  that  time,  to  wit,  on  the  13th  day  of  June,  1854,  the 
said  railroad  company  executed  a  mortgage  to  the  appellant 
John  D.  Defrees,  as  trustee,  to  secure  the  payment  of  certain 
bon(Js  to  be  issued  and  sold  by  said  Defrees,  which  mortgage 
covered  the  above  described  real  estate,  among  other  lands  so 
mortgaged ;  that  it  was  agreed  in  the  said  mortgage,  and 
in  each  of  the  bonds  secured  thereby,  that  the  said  com- 
pany would  deed  in  fee-simple  to  the  holder  of  any  of  said 
bonds,  at  any  time  such  holder  might  elect  within  five 
years,  one  thousand  dollars  worth  of  such  real  estate,  de- 
scribed in  said  mortgage ;  that  the  said  real  estate,  above 
described  as  belonging  to  the  appellee,  was  conveyed  to  said 
Thomas  E.  Hastings,  under  whom  appellee  held,  in  con- 
sideration of  the  surrender  of  certain  of  said  bonds,  the 
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same  being  not  less  than  the  amount  of  one  thousand  dol- 
lars 80  secured  by  said  mortgage,  within  the  said  period  of 
five  years,  according  to  the  said  agreement  and  stipulations 
in  said  mortgage  ;  that  at  the  December  term,  1877,  of  the 
Blackford  Circuit  Court,  the  appellant  Glcndy,  pretending 
to  own  one  of  the  said  bonds,  obtained  a  decree  of  foreclo- 
sure against  the  appellant  Defrees,  without  making  the 
owners  of  said  real  estate  parties  to  said  suit,  and  an  order 
for  the  sale  of  said  real  estate ;  that  the  appellant  John 
Saxon,  as  sheriif  of  said  county,  was  threatening  and  about 
to  sell  said  real  estate  from  the  appellee,  to  his  irreparable 
damage.  Wherefore  the  appellee  asked  that  his  title  to- 
said  real  estate  be  forever  quieted  and  confirmed,  and  that 
the  said  mortgage  be  declared  satisfied  as  to  his  real  estate 
above  described  ;  that  the  sherift'  of  said  county  be  forever 
enjoined  from  selling  or  disposing  of  his  said  real  estate,  on 
such  pretended  decree  of  foreclosure,  and  for  other  prop- 
er relief. 

To  this  complaint  the  appellants  jointly  demurred,  upon 
the  following  grounds  of  objection  : 

1st.  For  the  alleged  insufiiciency  of  the  facts  therein  to 
constitute  a  cause  of  action  ; 

2d.  For  a  defect  of  parties  defendants,  in  this,  that  the 
Fort  Wayne  and  Southern  Eailroad  Company  was  not 
made  a  defendant,  nor  was  any  reason  assigned  why  said 
company  was  not  made  a  defendant. 

No  point  is  made  by  the  appellants'  counsel,  in  argu- 
ment, on  the  second  ground  of  demurrer,  and,  therefore, 
this  objection  to  the  complaint  need  not  be  further  no- 
ticed. The  mortgage  executed  by  the  Fort  Wayne  and 
Southern  Railroad  Company  to  the  appellant  John  D. 
Defrees,  as  trustee,  was  not  made  a  part  of  the  appellee's 
complaint  in  this  action,  but  the  entire  argument  of  the 
appellants'  counsel  in  discussing  the  alleged  insufiiciency 
of  the  complain.t  is  devoted  to  the  construction  of  that 
Vol.  LXVIIL— 10 
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mortgage.  The  question  discussed  is  not  presented  by  the 
demurrer  to  the  complaint  for  the  want  of  sufficient  facts  ; 
and  it  can  hardly  be  expected  that  this  court  will  attempt 
to  construe,  interpret  or  give  the  legal  effect  of  the  terras 
and  stipulations  of  a  mortgage  or  deed  of  trust  which  has 
not  been  set  out  in  nor  made  a  part  of  a  pleading,  upon  a 
demurrer  thereto  for  the  want  of  facts. 

Appellants'  counsel  say  in  their  brief  of  this  cause,  that 
"this  deed  of  trust  is  similar  to  the  deeds  referred  to  in 
Itoioe  V.  Beckett,  80  lud.  154,  and  in  JRowe  v.  Lewis,  30  Ind. 
168."  This  may  be  true  in  fact,  but,  if  it  is,  the  complaint 
does  not  show  it,  and  in  determining  the  sufficiency  of  the 
complaint,  on  the  demurrer  thereto,  in  this  case,  we  can 
consider  only  the  facts  alleged  therein.  It  seems  to  us, 
from  our  examination  of  the  appellee's  complaint,  that  the 
facts  stated  therein  were  sufficient  to  constitute  a  prima 
fade  cause  of  action  in  his  behalf  against  the  appellants 
and  each  of  them,  and,* on  their  demurrer  thereto,  this  was 
all  that  was  necessary.  The  court  did  not  err  in  overrul- 
ing the  demurrer  to  the  complaint. 

2.  The  first  cause  for  a  new  trial,  assigned  by  the  ap- 
pellants in  their  motion  therefor,  was  the  alleged  error  of 
the  court,  in  overruling  their  demurrer  to  appellee's  com- 
plaint. This  was  not  a  proper  cause  for  a  new  trial,  and 
its  assignment  as  such  presented  no  question  for  the  con- 
sideration or  decision  either  of  the  circuit  court  or  of  this 
court.  This  point  was  long  since  settled  by  the  decisions 
of  this  court.  The  rulings  of  the  circuit  court  upon  the 
pleadings  in  a  cause,  whether  made  upon  demurrers  or 
motions,  do  not  in  any  event  constitute  proper  reasons  or 
causes  for  a  new  trial,  in  a  motion  therefor.  Thicker  v.  Call^ 
45  Ind.  31 ;  Hamilton  v.  Elkins,  46  Ind.  218  ;  and  Bowman 
V.  Phillips,  47  Ind.  341. 

The  second  cause  assigned  for  a  new  trial,  in  the  appel- 
lants' motion,  was  alleged  errors  of  law,  occurring  at   the 
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trial.     The  first  of  these  supposed  errors  of  law,  specified 
in   said  motion,  was  that  the  court  erred  in  admitting  in 
evidence  the  deed  from   the   Fort    Wayne   and   Southern 
Railroad  Company  to  Thomas  E.  Hastings,  for  the  reasons 
Btated  in  the  bill  of  exceptions.     These  reasons  were,  that 
the  deed  in  question  was  not  evidence  against  the  appellant 
Defrees,  as  trustee,  and  the   appellant  Qlendy,   as  bond- 
holder, of  the  facts  therein  stated,  except  as   to   the   con- 
veyance of  the  land.     "  Defendants  also  objected   to   that 
part  of  said  deed  stating  that  said  railroad   company  had 
surrendered  bonds  for  said  land  ;  also,  for  the  reason  that 
said  railroad  company  had  no  right  to  convey  said  lands, 
for  the  reason  that  the  title  was  in  Defrees,  trustee,  and  for 
the  reason  that  said  record  of  said  deed  was  not  legal  evi- 
dence that  said  railroad  company  had   complied   with  the 
conditions  and  stipulations  specified  in  the  deed   of  trust 
from  said  railroad  company  to  Defrees,  and  for  the  reason 
that  said  deed  did  not  describe  the  land   in  controversy." 
£ach  and  all  of  these   objections   were   overruled  by  the 
ijourt,  and  the  deed  was  admitted  in  evidence,  as  follows  : 
"  This  indenture,  made  this  twenty-fifth  day  of  August, 
1856,  witnesseth,  that,  whereas  the  Fort  Wayne  and  South- 
em  Kailroad  Company,  a  corporation  duly   constituted  as 
such  by  the  laws  of  the  State  of  Indiana,  on  the  thirteenth 
day  of  June,  1854,  executed  to  John  D.  Defrees  a  deed  of 
trust  for  certain  lands  belonging  to   said  company,  to   se- 
cure the  payment  of  certain  real  estate  bonds  of  the  com- 
pany, for  $1,000  each,  with  an  agreement  to  deed   in  fee- 
simple,  with  warranty,  to  tJie  holder  of  any  of  said  bonds, 
when  he  may  elect  to  receive  the  same,  at  any  time  with- 
in five   years  from  the   date  of  said  deed   of  trust,   one 
thousand  dollars  worth  of  the  real  eitate  described  in  the 
schedule  of  lands  annexed  thereto,  at  such  sale  prices  not 
less  than   four-fifths  of  the   appraised   value,   aa  may  be 
fixed  by  said  company  from  time  to  time,  upon  the  sur- 
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render  of  said  bond  and  the  unpaid  interest-warrants  to 
the  treasurer  of  said  company ;  and  whereas  said  com- 
pany has.  authorized  the  president  of  said  company  to 
sell  any  of  said  lands  to  the  holder  or  holders  of  any  of 
said  bonds,  at  any  price  not  less  than  four-fifths  of  the  ap- 
praised value;  and  whereas  Thomas  E.  Hastings,  of  New 
York,  a  holder  of  three  of  said  bonds,  numbered  45,  58 
and  18,  for  the  sum  of  one  thousand  dollars  €ach,  has 
elected  to  receive  therefor,  in  pursuance  of  said  agreement, 
the  real  estate  hereinafter  described,  at  the  price  of  three 
thousand  dollars,  that  being  about  four-fifths  of  the  ap- 
praised value  thereof,  and  has  surrendered  said  bonds  and 
the  unpaid  interest- warranto  to  the  treasurer  of  said  com- 
pany ;  now,  therefore,  this  indenture  witnesseth,  that  the 
said  Fort  Wayne  and  Southern  Railroad  Company,  in  con- 
sideration of  the  premises  aforesaid  and  of  the  surrender 
of  said  bonds  and  interest-warrants,  hereby  conveys  and 
warrants  to  the  said  Thomas  E.  Hastings,  and  to  his  heirs 
and  assigns  forever,  the  following  described  real  estate : 
fifty-six  and  jVo  acres  off  of  the  south  side  of  the  north- 
west quarter  of  section  ten  (10),  town  twenty-four  (24), 
range  eleven  (11)  east ;  also,  the  south  half  of  the  north- 
east quarter  of  section  nine  (9),  township  twenty-four  (24), 
range  eleven  (11)  east;  also,  the  east  half  of  the  north- 
east quarter  of  section  eight  (8),  town  twenty-three  (23), 
range  ten  (10)  east,  estimated  to  contain  216y®o'(j  acres  in 
all,  more  or  less,  situated  in  Blackford  county,  Indiana;  to 
have  and  to  hold,"  etc. 

This  deed  was  signed  by  the^president,  and  attested  by 
the  secretary,  of  said  railroad  company,  and  had  its  cor- 
porate seal  thereunto  affixed;  and  its  execution  was 
acknowledged  by  the  president  of  said  company,  before  a 
notary  public  of  Clark  county,  Indiana,  on  the  22d  day  of 
November,  1856. 

After  the  admission  of  this  deed  in  evidence,  over  their 
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objections  and  exceptions,  the  appellants  admitted,  on  the 
trial  of  the  cause,  that  the  said  Hastings  conveyed  said 
land  to  the  appellee,  who  then  held  and  claimed  the  same, 
and  the  title  thereof,  under  and  by  said  deed  alone ;  that 
said  railroad  company  never  owned  any  land  in  section  8, 
town  23  north,  of  range  10  east,  except  the  land  speci- 
fied in  appellee's  complaint,  and  that  said  land  was 
sold  to  said  Hastings  for  full  four-fifths  of  its  appraised 
value. 

This  was  all  the  evidence  given  in  this  cause,  upon 
which  the  court  made  its  finding  for  the  appellee,  that  the 
real  estate  described  in  his  complaint  was  by  the  Fort 
Wayne  and  Southern  Railroad  Company  duly  conveyed 
to  said  Thomas  £.  Hastings,  free  from  said  mortgage 
mentioned  in  said  complaint,  and  that  said  real  estate 
was  by  said  Hastings  conveyed  to  the  appellee,  who  was 
then  entitled  to  hold  said  real  estate  free  from  said  mort- 
gage or  deed  of  trust. 

Appellants'  counsel  say,  in  their  brief  of  this  case,  that 
**  the  appellee  oflFered,  on  the  trial,  the  record  of  the  deed 
of  trust,  which  included  the  land  in  controversy ; "  but 
the  bill  of  exceptions  fails  to  show  that  any  such  oflEer  was 
made,  and  it  is  certain  that  a  copy  of  said  mortgage  or 
deed  of  trust  is  not  to  be  found  in  the  record  of  this 
cause.  In  the  outset  of  their  brief,  counsel  say  :  "  There 
are  about  forty  cases  like  this — this  is, to  determine  all." 
If  those  forty  cases,  or  any  of  them,  should  ever  be 
brought  to  this  court,  on  appeal,  we  may  be  excused,  we 
trust,  for  expressing  the  hope  that  the  records  thereof  will 
not  be  in  such  an  imperfect  and  unfinished  condition  as  is 
the  record  in  the  case  now  before  us.  The  object  of  this 
appeal,  as  we  understand  it,  is  to  obtain  from  this  court 
its  construction  of  the  force  and  effect  of  the  language 
used  in  the  mortgage  or  deed  of  trust.  It  is  sometimes 
difficult  to  arrive   at  and  determine  the  true  intent  and 
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meaning  of  a  written  instrument,  when  the  same  is  set 
out  at  length  in  the  record  ;  but  where,  as  in  this  case,  the 
writing  to  be  interpreted  and  construed,  by  accident  or 
otherwise,  has  been  entirely  omitted  from  the  record,  we 
need  hardly  say  that  this  difficulty  is  very  largely  en- 
hanced. 

In  the  case  at  bar,  as  we  have  already  seen,  the  appel- 
lants' counsel  have  informed  us,  in  argument,  that  "  this 
deed  of  trust  is  similar  to  the  deeds  referred  to  in  Rowe  v, 
Beckett^"  supra,  and  in  Bowe  v.  Lewis,  supra.  In  this  view  of 
the  mortgage  or  deed  of  trust,  in  this  case,  it  seems  to  us, 
although  the  instrument  in  question  is  not  properly  before 
us,  that  counsel  are  probably  mistaken.  By  reference  to 
the  cases  cited,  it  will  be  seen  that  this  court  therein  gave 
a  construction  to  a  certain  mortgage  or  deed  of  trust,  exe- 
cuted by  "The  Cincinnati,  New  Castle  and  Michigan  Rail- 
road company"  to  Thomas  Corwin  and  Thomas  J.  Sample, 
trustees,  on  certain  parcels  of  real  estate,  to  secure  the  pay- 
ment of  certain  bonds  issued  by  the  company  and  put  upon 
the  market.  It  appears  from  the  opinions  of  the  court  in 
those  cases,  that  it  was  stipulated  in  that  mortgage  or  deed 
of  trust,  that  the  railroad  company  might  sell  any  part  of 
the  lands  mortgaged  at  a  price  not  less  than  its  appraised 
value,  and  that  when  said  company  should  surrender  to 
said  trustees  an  amount  of  its  bonds,  secured  by  the  mort- 
gage, equal  to  the  appraised  value  of  the  property  sold,  to 
be  cancelled,  then  the  said  trustees  should  execute  and  de- 
liver to  the  person  or  persons  designated  by  said  company, 
a  deed  in  fee-simple  of  the  property  so  sold.  In  each  of 
the  cases  cited  it  was  decided,  and  we  think  correctly  so, 
that  a  deed  executed  by  the  said  trustees,  in  substantial 
compliance  with  the  foregoing  stipulation  of  said  deed  of 
trust,  was  sufficient  to  vest  in  their  grantee  therein  the  le- 
gal title  to  the  land  described  in  their  deed. 

In  the  case  of   Clegg  v.  Fithian,  82  Ind.  90,  the   appellee 
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claimed  to  be  a  purchaser  from  the  said  Fort  Wayne  and 
Southern  Railroad  Company  of  a  certain  block  of  laud  in 
the  city  of  Jeffersonville,  in  Clark  county,  Indiana,  cov- 
ered by  the  same  mortgage  or  deed  of  trust,  executed  by 
said  company  to  said  John  D.  Defrees,  as  trustee,  to  secure 
the  payment  of  the  same  issue  of  the  bonds  of  the  com- 
pany mentioned  in  the  complaint  of  the  appellee,  Lan- 
ning, in  the  case  at  bar.  The  mortgage  or  deed  of  trust 
was  not  considered  nor  construed  by  this  court,  in  the  case 
last  cited,  but  it  was  decided  on  another  point.  We  refer 
to  that  case  solely  because  the  appellee's  complaint  therein, 
as  stated  in  the  opinion  of  the  court,  contains  an  appar- 
ently literal  quotation  from  the  said  mortgage  or  deed  of 
trust  of  one  of  its  stipulations,  to  the  efi'ect  following : 
That  said  railroad  company  ^^might  ^deed  in  fee-simple, 
with  good  warranty,  to  the  holder  of  any  of  said  bonds, 
when  he  might  elect  to  receive  the  same,  at  any  time  with- 
in five  years  from  the  date  thereof,  one  thousand  dollars 
worth  of  the  real  estate  described  in  said  deed,  at  such  sale 
prices  as  might  be  fixed  upon  by  said  company,  at  not  less 
than  four-fifths  of  the  appraised  value  thereof,  upon  the 
surrender  of  said  bond  and  the  unpaid  interest-warrants  to 
the  treasurer  of  said  company." 

By  comparing  this  quotation  with  the  recitals  in  the 
deed  above  set  out  from  said  company  to  said  Thomas  E. 
Hastings,  it  will  be  seen  that  both  are  xjouched  in  substan- 
tially the  same  language.  It  will  be  seen  also,  by  compar- 
ing said  quotation  and  recitals  with  the  stipulation  in  the 
deed  of  trust  mentioned  in  the  cases  of  Rowe  v.  Beckett^  su- 
pray  and  of  Rowe  v.  Leicis,  supra^  that  the  deed  of  trust  in 
those  cases  dififers  from  the  deed  of  trust  in  the  case  now 
before  us,  in  this,  that  while,  under  the  former  deed,  the 
trustees  therein  were  alone  authorized  to  convey  the  prop-? 
erty  sold,  it  was  expressly  stipulated  in  the  latter  deed  of 
trusty  that  the  railroad  company  might  both  sell  and  con- 
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vey  by  deed  in  fee-simple,  with  warranty,  to  the  holder  of 
any  of  the  bonds  secured  by  said  deed  of  trust,  at  any 
time  within  five  years  from  the  date  thereof,  when  he  might 
elect  to  receive  the  same,  one  thousand  dollars  worth  of 
th^  real  estate  described  in  said  deed,  at  such  sale  prices  as 
might  be  fixed  upon  by  said  company  at  not  less  than  four- 
fifths  of  the  appraised  value  thereof,  upon  the  surrender 
of  said  bond  and  the  unpaid  interest-warrants  to  the  treas- 
urer of  said  company. 

It  seems  to  us  that  the  evidence  offered  and  the  appel- 
lants' admissions  on  the  trial  of  this  cause  made  at  least 
a  prima  fade  case  in  favor  of  the  appellee  ;  and  that,  in 
the  absence  of  any  evidence  to  the  contrary,  the  court  was 
fully  warranted  in  finding  that  he  was  entitled  to  the  re- 
lief prayed  for  in  Ms  complaint,  and  in  rendering  Judg- 
ment accordingly. 

The  judgment  is  afiirmed,  at  the  appellants'  costs. 


Moore  v.  Moore. 

Promissory  Note. — Cowotyance  of  Merest  in  Intesiate^s  Lands. — Mistake 
as  to  Exien*  of  thai  Interest — Special  Finding. — Settlement. — Covenant. — 
In  an  action  on  a  promissory  note,  the  court  found  specially,  that  a  prom- 
issory note  for  a  certain  amount  had  been  executed  to  the  plaintiff,  by  the 
defendant,  for  the  unpaid  purchase-money  of  the  plaintiffs  undivided  in- 
terest in  the  real  estate  of  his  intestate  ancestor,*  which  was  calculated  at 
a  certain  proportion  and  specified  price  and  conveyed  by  h  warranty  deed  ; 
that,  in  a  partition  suit,  it  had  been  decreed  that  the  defendant  took,  un- 
der his  conveyance  from  the  plaintiff,  a  less  proportion  in  such  lands  than 
had  been  estimated  by  the  plaintiff  and  defendant  ;  that,  on  settlement, 
the  old  note  was  surrendered,  and  the  note  in  suit  was  executed  for  an 
amount  les$  than  the  former  equal  to  the  diminution  of  the  defendant's 
interest  in  such  land,  under  such  deed  ;  and  that  all  these  facts  were 
equally  well  known  to  the  plaintiff  and  defendant,  when  the  note  in  suit 
was  executed. 
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Held,  as  a  conclusion  of  law,  that  no  mistake  appears,  and  that  the  plaintiff 
should  recover  the  full  amount  of  the  note. 

From  the  Henry  Circuit  Court. 

J.  T.  Mellette^  JE.  H.  Bundy  and  M.  E.  Forkner,  for  ap- 
pellant. 

7\  B.  Redding  and  J.  Broion^  for  appellee. 

NiBLACK,  J. — The  complaint  in  this  case  was  in  three 
paragraphs.  The  first  was  upon  a  note  for  four  hundred 
dollars.  The  second  was  upon  a  note  for  ten  dollars.  The 
third  was  upon  an  account. 

The  defendant  answered  in  six  paragraphs.  The  fifth 
paragraph  was  in  general  denial.  All  the  others  set  up 
special  matters  in  defence.  A  demurrer  was  sustained  to 
the  second  paragraph  of  the  answer,  and  replies  were  filed 
to  the  first,  third,  fourth  and  sixth  paragraphs. 

The  court  tried  the  cause  and,  at  the  request  of  the  de- 
fendant, made  a  special  finding  of  the  facts.  The  leading 
facts,  as  they  were  found,  may  be  briefly  stated  as  follows  : 

Ist.  That  there  was  due  the  plaintiff*,  on  the  second 
and  third  paragraphs  of  his  complaint,  the  sum  of  $28.70. 

2d.  That  Philip  Moore,  late  of  the  county  of  Henry, 
had  died  seized  of  several  tracts  of  land,  describing  them  ; 
that  he  left  eight  children,  the  plaintiff*,  John  W.  Moore, 
and  the  defendant.  Miles  M.  Moore,  being  two  of  such 
children ;  that,  on  the  10th  day  of  October,  1874,  the 
plaintiff'  and  his  wife  executed  to  the  defendant  a  warranty 
deed  for  one  undivided  eighth  part  of  the  lands  of  which 
the  said  Philip  Moore  died  seized,  estimated  at  fifty-five 
acres,  in  consideration  of  the  sum  of  $2,970.00 ;  that,  of 
this  latter  sum,  the  defendant  paid  to  the  plaintiff*  the  sum 
of  $2,000.00,  and  gave  him  his  note  for  $970.00 ;  that  af- 
terward partition  of  the  lands  left  by  the  said  Philip 
Moore  was  made  between  his  heirs,  and  that  upon  such 
partition,  after  taking  into  consideration  advancements  to 
such  heirs  which  had   been   made   in   unequal  amounts, 
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ther^  only  remained  to  the  defendant,  as  the  grantee  of 
the  plaintiflF,  lands  of  the  value  of  $2,400.00 ;  that  after- 
ward, on  the  19th  day  of  June,  1875,  the  plaintiff  and  de- 
fendant met  for  the  purpose  of  adjusting  difficulties  which 
had  arisen  between  them  upon  the  plaintiff's  deed  and  out 
of  said  partition  proceedings,  and  mutually  came  to  the 
conclusion  that  there  ought  to  be  a  reduction  of  $570.00 
upon  the  amount  of  the  purchase-money  for  the  lands  con- 
veyed to  the  defendant,  thus  leaving  only  the  sum  of  $400 
as  the  balance  due  the  plaintiff*;  that  thereupon  the  de- 
fendant executed  to  the  plaintiff'  a  note  for  said  sum  of 
$400.00,  which  is  the  note  described  in  the  first  paragraph 
of  the  complaint,  and  the  plaintiff*  surrendered  to  the  de- 
fendant the  note,  above  referred  to,  for  the  sum  of  $970.00 ; 
that  such  settlement  was  made  in  good  faith,  and  was  free 
from  fraud,  and  that  the  facts  were  known  and  equally 
known  to  both  parties. 

From  these  facts  the  court  came*  to  the  conclusion  that 
the  plaintiff  was  entitled  to  recover  the  full  amount  of  the 
note  sued  on  in  the  first  paragraph  of  the  complaint,  mak- 
ing due  on  all  the  paragraphs  the  aggregate  sum  of  $505.70. 
Judgment  was  accordingly  rendered  against  the  defendant 
for  that  sum. 

The  defendant  has  appealed  and  assigned  error : 

1.  Upon  the  sustaining  of  the  demurrer  to  the  second 
paragraph  of  his  answer ; 

2.  Upon  the  conclusion  of  law  at  which  the  court 
arrived  from  the  facts  as  found  by  it. 

The  appellant  has  not  presented  any  argument  in  sup- 
port of  his  first  assignment  of  error,  and  hence  no  question 
arises  upon  that  assignment  which  we  are  required  to  con- 
sider. 

In  support  of  his  second  assignment  of  error,  the  appel- 
lant insists  that  the  facts  as  found  by  the  court  show  that 
the  note  for  $400.00,  sued  upon,  was,  by  mistake,  given  for 
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$280.00  too  much,  and  that  hence,  to  that  extent,  the  note 
is  without  consideration,  but  the  facts  upon  which  he  re- 
lies to  sustain  himself  in  that  position  are  in  no  manner  in- 
dicated by  his  brief. 

In  our  reading  of  the  special  finding  of  the  court,  we  are 
unable  to  give  it  the  construction  contended  for  by  the  ap- 
pellant, and,  in  the  absence  of  any  indication  as  to  the  par- 
ticular facts  to  which  he  desires  to  direct  our  attention,  w^e 
have  thought  it  unnecessary  to  set  out  the  facts  specially 
found,  at  greater  length. 

The  court  found  that  the  facts,  upon  which  the  settle- 
ment referred  to  was  made,  were  known  and  equally 
known  to  both  the  parties.  This  tends  to  negative  the 
idea  that  there  was  any  mistake  as  to  the  facts  upon 
which  the  statement  was  based.  If  the  supposed  mistake 
was  as  to  the  legal  rights  of  the  appellant,  arising  upon  a 
certain  condition  of  facts,  then  the  mistake  was  one  of 
law  merely,  against  which  he  was  not  entitled  to  relief 
Barnes  v.  Bartlett,  47  Ind.  98 ;  Kinnaman  v.  Pyle^  44  Ind. 
275  ;  Nelson  v.  Dams,  40  Ind.  366 ;  Telle  v.  Green,  28  Ind. 
184;  Downs  v.  Donnelly,  5  Ind.  496. 

No  mistake  of  any  kind  has  been  brought  to  our  atten- 
tion by  the  appellant. 

The  judgment  is  affirmed,  at  the  appellant's  costs. 


■  ^  I 
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Practice. —  Uncertainty  of  Complaint  on  Sheriffs  Bondj  for  Failure  to 
Levy, — Demurrer. — "Where,  in  an  action  on  a  sheriflTs  bond,  for  a  failure 
to  levy  an  execution,  the  complaint  charges  the  sheriff's  neglect  in  a  mere- 
ly uncertain  manner,  the  remedy  is  by  motion  and  not  by  demurrer. 

Same. — Judgment  on  Default,  over  Plea  in  Bar, — Trial  by  Jury. — Where 
there  is  an  issue  formed  on  a  complaint  by  the  answer  of  general  denial, 
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judgment  on  default  can  not  be  rendered,  nor  the  damages  assessed  by  the 
court,  upon  the  non-appearance  of  the  defendant,  but  the  issue  must  be 
tried  by  a  jury. 

From  the  Howard  Circuit  Court. 

JV.  JR.  Linsday,  for  appellants. 
N.  P,  Richmond^  for  appellee. 

BiDDLE,  J. — Suit  by  the  appellee,  against  the  appellants, 
on  a  sherift^s  bond. 

Answer,  general  denial.  Judgment  by  default,  over  the 
answer,  and  damages  assessed  by  the  court  without  a  jury. 
Motion  to  set  aside  the  judgment  by  default,  overruled, 
and  exception.    Appeal. 

The  alleged  errors  assigned  in  this  court  are  : 

1.  The  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  ; 

2.  Neither  paragraph  of  said  complaint  states  facts 
sufficient  to  constitute  a  cause  of  action  ;  and, 

8.  Overruling  the  motion  to  set  aside  the  judgment, 
and  for  a  rehearing. 

The  breaches  of  the  bond  alleged  in  the  complaint  ar«, 
that  the  sheriff  failed  to  make  a  levy  upon  the  property 
of  the  judgment  defendants,  and  for  failing  to  return  the 
execution  within  one  hundred  and  eighty  days.  The  ob- 
jection taken  against  the  complaint  is,  that  the  breaches 
do  not  aver  that  the  property  of  the  judgment  debtors 
had  any  value. 

This  breach,  under  the  first  paragraph  of  the  complaint, 
is  in  the  following  words : 

"  That,  although  at  the  time  of  the  delivery  of  the  said 
execution  to  said  defendant,  and  ever  since,  there  has 
been  a  large  amount  of  personal  property  and  real  estate 
of  the  said  Leeds,  and  also  of  the  said  Hacker,  within 
the  county  of  Howard,  subject  to  levy  and  sale  upon  the 
execution  aforesaid,  the  existence  of  which  was  well 
known  to  said  Terrell,  yet,   in  violation  of  his  duty  as 
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such  sherift',  he  wholly  failed  and  neglected  to  levy  said 
execution  upon  property  of  said  Leeds  or  said  Hacker, 
and  wholly  failed  and  neglected  to  ofter  to  sell  any  prop- 
erty," etc. 

Perhaps,  on  motion,  this  breach  might  have  been  made 
more  definite  and  certain  as  to  the  value  of  the  property 
described,  but  we  think  it  is  sufficient  to  withstand  a  de- 
murrer for  want  of  facts,  and,  after  verdict  without  a  de- 
murrer, we  think  there  can  be  no  doubt  of  its  sufficiency. 
'When  the  facts  pleaded  are  sufficient,  but  are  not  pleaded 
"with  sufficient  certainty  or  particularity,  the  proper  prac- 
tice is  to  move  to  have  the  pleading  made  more  definite 
and  certain  by  amendment ;  but  when  the  facts  pleaded 
are  insufficient,  whether  well  or  ill  pleaded,  a  demurrer  to 
the  pleading  is  the  proper  practice.    2  R.  S.  1876,  p.  79, 

sec.  9. 

Similar  breaches  in  the  other  paragraphs  of  the  com- 
plaint are  made  more  certain  than  the  one  in  the  first 
paragraph,  by  adding  to  the  averment  as  to  the  property 
of  the  judgment  debtors  the  words  "out  of  which 
the  entire  debt  of  plaintiff*  might  have  been  paid  and 
satisfied."  We  think  that  each  paragraph  of  the  com- 
plaint is  sufficient. 

At  the  call  of  the  cause  for  trial,  the  record  shows  the 
following  entry : 

"  Comes  plaintiff,  by  Richiuond,  Kern  and  Moore, 
attorneys,  and  defendants  not  appearing  further  to  this 
cause,"  etc. 

The  defendants  were  then  defaulted,  and  the  court 
assessed  the  damages  without  the  intervention  of  a  jury. 
This  is  erroneous.  The  answer  in  denial  had  not  been 
withdrawn.  A  judgment  can  not  be  taken  against  a  defend- 
ant by  default,  if  there  is  an  answer  in  bar  in  the  record, 
upon  which  issue  is  taken.  In  such  a  case  the  issue  should 
be  tried  by  a  jury.     Harris  v.  The  Muskingum  Manufact- 
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uring  Co.j  4  Blackf.  267 ;  Maddox  v.  Pidliam^  5  Blackf. 
205 ;  Ellison  v.  Nickols,  1  Ind.  477 ;  Kirby  v.  Holmes,  6 
Ind.  38 ;  Adorns  v.  Dodge's  Adm%  23  Iiid.  190 ;  Kdlen- 
berger  v.  Perririj  46   Ind.  282. 

The  judgment  is  reversed,  at  the  costs  of  the  relator, 
and  the  cause  remanded,  with  instructions  to  set  aside 
the  judgment  by  default,  and  for  further  proceedings. 


•  »  > 
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H8    113 

Promissory  Note. — Endorsement  of,  to  obtain  Release  of  Mortgage. — Inaol^ 
veney  of  Maker. — Complaint — In  an  action  on  a  promissory  note  not  pay- 
able in  bank,  brought  by  the  payee  against  an  endorser  as  such,  the  com- 
plaint alleged  that  such  note  had  been  given  for  the  unpaid  balance  of 
the  purchase-money  of  certain  real  estate,  and  had  been  secured  thereon 
by  a  mortgage  ;  that  the  maker,  to  secure  the  release  of  the  mortgage,  had 
procured  this  defendant  to  endorse  the  note,  and  the  plaintiff  had  there- 
upon released  the  mortgage  ;  and  that  the  makers,  at  the  maturity  of  the 
note,  had  become, -and  ever  since  had  remained,  wholly  insolvent. 

Held,  on  demurrer,  that  the  complaint  was  sufficient. 

Same. — Answer  in  Abatement. — Bankruptcy  of  Maker. — Failure  to  tise  Dili' 
gence. — The  defendant  in  such  action  answered,  in  abatement,  that  the 
note  in  suit  was  duly  secured  by  a  mortgage  on  real  estate  sufficient  to 
satisfy  the  same  ;  that  the  makers  had  been  adjudged  voluntary  banknipts; 
and  that,  though  such  estates  remained  unsettled  and  would  pay  at  least 
a  part  of  the  note,  no  steps  had  been  taken  to  file  the  same  in  the  bank- 
rupt court. 

Held,  on  demurrer,  that  the  answer  was  sufficient. 

From  the  Hamilton  Circuit  Court. 

D.  MosSj  for  appellant. 

J.  W.  Evans  and  R.  R.  Stephenson,  for  appellee. 

WoRDEN,  J. — Complaint  by  the  appellee,  against  the  ap- 
pellant, in  two  paragraphs.  The  firat  paragraph  was  dis- 
missed, and  no  question  arises  upon  it  here.  The  second 
was  as  follows : 
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"For  a  second  and  further  cause  of  action,  the  plaintiff 

says,  that  on  the day  of  July,  1876,  the  plaintiff  was 

the  holder  of  a  promissory  note  on  James  W.  Flanagan, 
dated  January  1st,  1875,  calling  for  fifteen  hundred  dol- 
lars ^nd  ten  per  cent,  interest  after  maturity,  and  rea- 
sonable attorney's  fees  if  suit  be  instituted  thereon, 
which  note  was  payable  twenty-four  months  af- 
ter date,  and  was  given  for  the  last  instalment  of 
purchase-money  on  a  tract  of  land,  and  was  secured 
by  a  mortgage  thereon,  which  mortgage  was  duly 
recorded  in  the  mortgage  records  of  said  county ;  that 
said  James  W.  Flanagan,  in  order  to  procure  the  release 
of  said  mortgage  on  said  real  estate,  agreed  to  give  the 
plaintiff  personal  security  on  said  note,  to  which  the  plain- 
tiff assented,  and,  in   pursuance  of  said   agreement,  said 

James  W.  Flanagan,  on  the day  of  July,  1876,  took 

Baid  note  from  the  plaintiff  and  obtained  the  signatures  of 
W.  G.  Flanagan  and  R.  H.  Flanagan,  as  co-makers  with 
him  on  said  note,  and  obtained  the  endorsement  of  the  de- 
fendant, she  signing  and  indorsing  her  name  on  the  back 
thereof,  in  the  name  and  style  of  S.  E.  Hayne  ;  that,  after 
said  signatures  were  so  obtained  on  said  note  as  additional 
personal  security  as  aforesaid,  said  James  W.  Flanagan  de- 
livered the  same  to  the  plaintiff,  and  thereupon,  in  consid- 
eration of  said  additional  names  and  personal  security  so 
obtained,  the  plaintiff'  released  and  satisfied  of  record  his 
said  mortgage  on  said  real  estate,  and  has  continued  to 
hold  said  note  ever  since  as  evidence  of  said  mortgage  in- 
debtedness. And  the  plaintiff  avers  that  soon  after  the 
signing  and  endorsing  of  said  note  by  the  defendant  and 
by  the  makers,  W.  G.  and  R.  H.  Flanagan,  both  the  latter 
and  their  co-maker,  James  W.  Flanagan,  became,  and  have 
remained  ever  since,  and  are  now,  openly  and  notoriously 
insolvent,  and  at  no  time  since  the  maturitv  of  said  note 
would  a  suit  [against  ?J  either  of  them  have   availed   the 


160  SUPREME  COURT  OF  INpiANA. 

Hayne  v.  Fisher. 

plaintiff  any  thing,  as  they  have  had  no  property  subject  to 
execution,  out  of  which  the  plaintiff's  claim  ought  to  have 
been  made." 

A  copy  of  the  note  described  is  set  out  and  made  part  of 
the  paragraph,  signed  by  the  three  Flanagans,  and  en- 
dorsed by  the  defendant.  The  note  is  not  governed  by 
the  law  merchant. 

The  defendant  filed  a  demurrer  to  the  paragraph  for 
want  of  sufficient  facts,  but  it  was  overruled  and  exception 
taken.  The  defendant  filed  an  answer  of  four  paragraphs, 
but  the  first  three  were  afterward  withdrawn.  The  fourth 
was  as  follows : 

"And  the  defendant,  for  a  further  and  fourth  answer  to 
the  second  paragraph  of  said  complaint,  says,  that  she  en- 
dorsed said  note  long  after  the  execution  of  the  same  by 
the  makers  thereof,  and  long  after  the  delivery  of  the  same 
to  the  plaintiff',  without  any  consideration  whatever;  that, 
at  the  time  she  so  endorsed  said  note,  the  makers  thereof 
were  the  owners  of  unincumbered  property  in  said  county, 
subject  to  execution,  of  the  value  of  more  than  ten  thou- 
sand dollars ;  that  James  W.  Flanagan,  one  of  the  makers 
of  said  note,  about  the  time  she  endorsed  the  same  as 
aforesaid,  executed  to  the  plaintiff  a  mortgage  on  the  fol- 
lowing described  real  estate,  situate  in  said  county,  to 
wit :"  (description)  "containing  eighty  acres  more  or  less, 
and  of  the  value  of  ^4,500,  to  secure  the  payment  of  said 
note,  and  which  said  mortgage  the  plaiatiff  then  accepted 
for  the  purpose  aforesaid,  and  caused  the  same  to  be  duly 
recorded  in  the  recorder's  office  of  said  county ;  that  long 
after  she  had  so  endorsed  said  note  and  the  plaintiff'  had 
accepted  said  mortgage  for  the  purpose  aforesaid,  to  wit, 
in  the  month  of  August,  1876,  the  said  makers  of  said  note, 
upon  their  own  application,  were  adjudged  bankrupts  as 
alleged  in  said  complaint,  by  the  District  Court  of  the 
United  States  for  the  district  of  Jndiana,  and  transferred 
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ttll  their  said  property  ufore»ai(l  to  their  respective  assignees 
in  bankruptcy,  for  the  benefit  of  their  respective  creditors. 
Wlierefore  the  defendant  says  that«the  plaintifi'  should  not 
have  or  maintain  said  action  against  her  as  such  endorser 
on  said  note,  until  he  shall,  by  the  use  of  diligence,  have 
exhausted  said  mortgage  given  to  secure  the  payment  of 
said  note  as  aforesaid,  and  his  pro  rata  share  in  bankrupt- 
cy of  the  proceeds  of  the  property  so  assigned  by  said  mak- 
ers of  said  note  for  the  benefit  of  their  said  creditors.  And 
Mie  defendant  asks  to  be  hence  dismissed  with  her  costs." 
The  paragraph  was  duly  verified. 

The  plaintiff*  demurred  to  this  paragraph  of  answer,  for 
want  of  sufficient  iacts,  and  the  demurrer  was  sustained. 
Exceptions.  No  further  answer  being  filed,  judgment  was 
entered  for  the  plaintiff*. 

The  counsel  for  the  appellant  makes  some  objection  to 
the  complaint,  but  the  objection  is  based  on  a  misapprehem 
•ion  of  the  averments  thereof. 

It  is  said  that  the  complaint  ''fails  to  show  that  a  sufiS- 
cient  amount  of  property  was  not  transferred  by  the  mak- 
ers of  the  note  to  their  respective  assignees  in  bankruptcy^ 
to  pay  the  note  or  the  principal  part  of  it." 

The  paragraph  of  the  complaint,  it  will  be  seen,  does  not 
allege  that  the  makers  of  the  note  have  become  bankrtapt.. 
The  plaintiff* 's  right  to  recover  against  the  defendant  is. 
put  upon  the  ground  of  the  insolvency,  and  not  the  bank- 
ruptcy, of  the  makers  of  the  note. 

We  proceed,  therefore,  to  the  consideration  of  the  an- 
swer.    We  have  no  brief  for  the  appellee,  and  are  not  ad- 
vised of  the  ground  on  which  it  was  supposed,  in  the  court 
below,  to  be  bad. 

It  will  be  observed  that  the  plaintifiT  declared   against 
the  defendant  as  an  endorser,  and  not  as  a  maker,  of  the- 
note.    She  must,  therefore,  be  regarded  as  having  all  the 
rights  of  an  endorser  of  the  note.    And,  as>  the-  note  was 
Vol.  LXVIII.— 11 
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not  governed  by  the  law  merchant,  the  payee  could  not 
sue  the  defendant,  as  such  endorser,  without  having  used 
due  diligence  to  collect^the  note  of  the  makers,  or  showing 
that  such  diligence  would  have  been  unavailing.  Couch  v. 
The  First  National  Bank  of  Thomtoion,  64  lud.  92. 

The  complaint  made  a  case  which,  prima  facie,  entitled 
the  plaintifl'  to  recover ;  but  the  answer  fully  met  the 
prima  facie  case  thus  made. 

We  are  of  opinion  that  the  defendant  can  not  be 
held  liable  upon  her  endorsement  until  the  plaintiff*  has 
pursued,  in  a  proper  manner,  the  estates  of  the  bankrupt 
makers  of  the  note,  and  made  what  he  can  from  those 
estates.  This  he  would  be  required  to  do  if  the  makers 
were  dead.  Dole  v.  Watson,  2  Ind.  177 ;  Bernitz  v. 
Stratford,  22  Ind.  320 ;   Litterer  v.  Page,  22  Ind.  837. 

We  can  see  no  difference  in  principle  in  the  two  classes 
of  cases.  It  is  true,  that  a  dead  man's  estate  may  be  suffi- 
cient for  the  payment  of  all  his  debts,  while  it  is  hardly 
to  be  supposed  that  a  bankrupt's  estate  will  be  sufficient 
for  that  purpose.  But  it  is  true  that  a  bankrupt's  estate 
may  pay  a  portion,  and  a  considerable  portion,  of  his  debts. 
The  answer,  therefore,  was  sufficient  to  show  that  the  ac- 
tion was  prematurely  brought,  before  the  plaintiff'  had 
proceeded  to  file  his  claim  against  the  estates  of  the  bank- 
rupt makers  of  the  note,  for  the  purpose  of  obtaining 
such  dividends  as  those  estates  might  be  sufficient  to 
pay. 

The  claim  not  having  been  filed  against  the  estates  of 
the  bankrupt  makers,  the  assets  would  all  be  applied  to 
the  payment  of  other  debts,  to  the  detriment  of  the  ap- 
pellant, as  the  endorser  of  the  note ;  whereas  the  assets 
should  be  applied  ratably  to  the  payment  of  the  plaintiff^'s 
claim  in  common  with  other  debt*  of  the  bankrupts, 
which  would  relieve  the  appellant  pro  tanto  as   endorser. 

On  the  subject  of   the  abatement  of  actions  prema- 
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turely  brought,  see  the  cases  of  The  Walter  A.  Wood 
JUoicing,  etc.,  Co.  v.  Caldwell^  54  Ind.  270 ;  Daly  v.  The 
Nafl  Life  Ins.  Co.,  64  Ind.  1;  The  Singer  Manxcfg  Co.  v. 
Brown,  64  Ind.  548. 

This  view  renders  it  unnecessary  that  we  should  con- 
sider the  effect  of  the  mortgage  executed  by  James  W. 
Flanagan  to  the  plaintiff,  to  secure  the  payment  of  the 
note  in  question. 

That  mortgage,  as  will  be  seen  by  the  pleadings,  was 
executed  only  about  a  mouth  before  the  proceedings  in 
bankruptcy  were  commenced.  It  may  be  observed,  how- 
ever, that,  if  that  mortgage  is  a  valid  security  in  the 
hands  of  the  plaintiff,  for  the  payment  of  the  note,  it 
ought  to  be  exhausted  before  suing  the  endorser. 

We  are  of  opinion  that  the  demurrer  to  the  paragraph 
of  answer  ought  to  have  been  overruled. 

The  judgment  below  is  reversed,  with  costs,  and  the 
cause  remanded,  for  further  proceedings,  in  accordance 
with  this  ODinion. 


^^^m 
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187    188 
Stattttk    of    liivirATiovs.-'Exeepiions    to.— Pleading.— Demurrer.— The       .^  ^ 

fact  that  the  cause  of  action  stated  in  a  complaint  appears  to  be  within  the       " 

statute  of  limitations  does  not  render  the  complaint  insufScient  on  demur- 
rer, unless  it  also  afflrmatively  appears  that  it  is  not  within  any  of  the 
exceptions  to  the  statute. 
Partition. — Administrator* 9  Sale  without  Notice  to  Widoio, — Adverse  Pos- 
session. — A  sale  of  the  whole  of  a  decedent's  real  estate  to  pay  debts, 
made  by  his  administrator  pursuant  to  an  order  of  court  in  a  proceeding 
to  which  the  intestate's  widow  was  not  a  party,  passes  to  the  purchaser  no 
interest  in  her  one-third  ;  and  possession  thereof  by  the  purchaser  is  not 
an  adverse  possession,  but  simply  that  of  a  tenant  in  common. 

From  the  Morgan  Circuit  Couii;. 
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G.  A.  Adams  and  J,  S.  Neicby,  for  appellant. 
W.  S.  Shirley^  for  appellee. 

Scott,  J. — The  appellant  wafl  the  plaintiff,  and  ou  the 
3l8t  day  of  October,  1877,  filed  her  complaint  n\  two  para- 
graphs. Demurrer  to  each  paragraph  sustained,  and  ex- 
ceptions. First  paragraph  dismissed.  Judgment  for  de- 
fendant.    The  second  paragraph  M^as  as  follows : 

"For  a  second   paragraph  of  complaint  herein,  plaintiff, 

complaining,   says,  that  on   the  — — day ,  1856, 

Thomas  Kent  died  intestate  at  said  county,  seized  in  fee- 
simple  of  the  following  real  estate  situate  in  Morgan  coun- 
ty, m  the  State  of  Indiana,  to  wit :"  (Here  the  land  is  de- 
scribed.) "That  he  left  surviving  him  his  widow,  Elizabeth 
Kent,  the  plaintiff  in  the  above  entitled  action,  but  left  no 
children  surviving  him  ;  that  as  such  widow  she  is  entitled 
to  one- third  of  the  above  described  real   estate,  as   asrainst 

creditors,  in  fee-simple ;  that  on  the  — —  day   of , 

1858,  one  Joseph  Taggart,  who  was  then  and  there  acting 
administrator  of  the  estate  of  said  Thomas  Kent,  obtained 
an  order  from  the  probate  court  of  said  Morgan  county,  di- 
recting him  to  sell  said  premises,  together  with  other  lands, 
to  pay  the  debts  of  said  decedent ;  that,  pursuant  to  said 
order,  said  Taggart  did  sell  said  lands  described  in  this  pe- 
tition, on  the day  of ,  1858,  to  John  Taggart ; 

that  the  plaintiff' was  not  made  a  party  to  the  proceedings 
by  said  administrator  to  sell  said  land,  nor  did  she  have 
any  notice  whatever  of  the  pendency  of  said  application 
until  tffter  said  land  was  sold  by  said  administrator  ;  that 
the  defendant,  Joseph  Taggart,  purchased  said  land  from 
said  John  Taggart  and  his  grantees;  that  this  plaintiff's 
right*  as  widow  of  the  said  decedent  were  wholly  ignored 
in  the  sale  of  said  land,  and  said  administrator  sold  the 
whole  thereof,  and  did  not  account  to  this  plaintiff  for  any 
oftho  proceeds  thereof;  and  the  plaintiff  avers  that  she  has 
nev<Jr  $X  any  time  sold  or  in  any  manner  conveyed  her 
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interest  iu  said  luud  ;  that  she  now  owns,  in  fee-eimple,  an 
undivided  oue-tbird  thereof,  and  the  defendant  an  undivi- 
ded two-thirds  of  the  same.  Wherefore  she  praj's  parti- 
tion/' etc. 

There  are  some  exceptions  in  our  statute  of  limitations. 
From  the  complaint  we  are  unable  to  say  that  none  of  the 
exceptions  existed. 

Query  ?  Whether  in  such  a  case  the  statute  ought  not 
to  be  pleaded,  so  as  to  allow  the  plaintift  to  reply  the  ex- 
ceptions. Potter  V.  Smithy  36  Ind.  231 ;  Cracem  v.  Duncan^ 
55  Ind.  347 ;  Kent  v.  Paries,  67  Ind.  63. 

But  as  the  real  question  to  be  determined  in  this  cause 
will  probably  arise  iigain  in  another  form,  and,  as  we 
think,  properly  arises  in  the  record  now  before  us,  we  will 
decide  it.  It  is  contended  by  the  appellee,  that  the  facts 
set  up  in  the  complaint  show  that  the  plaintiff's  cause  of 
action  is  barred  by  the  statute  of  limitations,  and  he  relies 
upon  the  fourth  subdivision  of  section  211,  which  we  copy: 

'•  Fourth.  For  the  recovery  of  real  property  sold  by 
executors,  administrators,  guardians  or  commissioners  of 
a  court,  upon  a  judgment  specially  directing  the  sale 
of  property  sought  to  be  recovered,  brought  by  a  party  to 
the  judgment,  his  heirs,  or  any  person  claiming  title  under 
a  party,  acquired  after  the  date  of  the  judgment — within 
five  years  after  the  sale  is  confirmed." 

The  question  presented  under  this  statute  is,  Does  this 
provision  prevent  a  widow  from  recovering  her  one-third 
of  the  real  estate' of  her  deceased  husband,  after  the  expi- 
ration of  five  years,  where  the  same  had  been  sold  by  an 
administrator  to  pay  debts,  when  she  is  not  a  party  to  the 
proceeding?  The  appellee  claims  that  this  question  is 
settled  by  the  case  of  Vandeate  v.  Mtlliken,  13  Ind.  105, 
and  the  case  of  Vail  v.  Halton,  14  Ind.  344. 

Upon  a  careful  examination  of  the  case  of  Vancleave  v. 
Milliken,  it  will   be  seen  that  the  principle  in  that  case 


166  SUPREME  COURT  OP  INDIANA. 


Leas  et  al.  v.  Cool. 


is  not  the  same  as  in  this.  There,  the  suit  was  by  the 
heirs,  who  had  no  interest  in  the  property  sold  until  the 
debts  of  the  ancestor  were  paid.  In  this  caae,  the  suit  is 
by  the  widow,  who,  on  the  death  of  her  husband,  owned 
one-third  of  the  real  estate,  as  against  the  creditors,  and 
the  administrator  had  no  right  to  sell  it,  nor  had  the  court 
any  right  to  order  her  portion  to  be  sold.  So  that  the 
proceeding,  she  not  being  a  party,  was  coram  non  judice^ 
and  the  administrator's  deed  passed  to  the  purchaser  no 
part  of  the  widow's  interest,  and  such  purchaser  did  not 
hold  adversely,  but  was  a  tenant  in  common  with  the 
widow,  and  she  was  therefore  entitled  to  partition  under 
the  facts  in  her  complaint. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
is  remanded,  for  further  proceedings  in  accordance  with 
this  opinion. 


Leas  et  al.  v.  Cool. 

JuKT. — Return  of  Verdict^  during  Voluntary  Absence  of  Parties  and  Cowfteel, 
— Separation  of  Jury. —  Waiver. — After  the  retirement  of  a  jury  to  con- 
sult as  to  their  verdict,  one  of  the  parties  to  the  cause  on  trial,  and  his 
attorneys,  voluntarily  departed  to  places  distant  from  the  court-house. 
During  their  absence,  and  at  an  hour  long  after  nightfall,  the  jury  brought 
'  their  verdict  into  court,  but,  on  account  of  the  absence  of  such  party  and 
his  attorneys,  the  court  permitted  them  to  separate,  refused  to  receive  the 
verdict  and  directed  the  jury  to  seal  up  their  verdict,  to  communicate  it  to 
r.o  one,  and  to  return  the  same  into  court  next  morning,  which  they  did 
without  objection,  though  such  party  and  his  counsel  were  then  present. 

Held,  that,  upon  the  first  presentation  of  such  verdict,  the  court  might  have 
then  properly  received  it,  or  might  have  returned  the  jury  to  their  room 
until  morning,  or  huve  adopted  the  course  it  did. 

From  the  DeKalb  Circuit  Court. 

R  W.  McBriifc,  J.  L.  Morlan,  W.  H.  Leas,  W.  L.  Pen- 
field  and  C.   E.  Emanuel,  for  appellants. 

J.  I,  Best  and  C  A.  0.  McClrllariy  for  appellee. 
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BiBDLE,  J. — Suit  on  account,  by  the  appellee,  against 
the  appellant.  Verdict  and  judgment  for  appellee.  Appeal. 

The  only  ruling  the  appellants  complain  of  is  an  alleged 
irregularity  in  the  proceedings  of  the  court  and  jury,  by 
which,  as  they  think,  they  were  prevented  from  having  a 
fair  trial.  The  irregularity  assigned  as  caufc^e  for  anew  trial 
is  founded  upon  the  following  affidavits,  and  statement  of 
the  court : 

The  affidavit  of  R.  Wes.  McBride  states  : 

"That  he  is  a  practising  attorney  of  this  court,  and  one 
of  the  attorneys  in  said  cause  ;  that  after  tlie  jury  had  re- 
tired to  deliberate  in  said  cause,  to  wit,  about  6  o'clock  p. 
M.  of  the  loth  juridical  day  of  said  term,  he,  with  his  co- 
counsel,  except  W.  L.  Penfield,  Esq.,  and  John  Leas,  the 
only  one  of  said  defendants  who  was  present  in  court  on 
said  day,  all  left  the  court  room,  and  went  to  their  re- 
spective residences  at  Waterloo,  4^  miles  distant  therefrom ; 
that,  on  their  leaving  the  court  room,  he,  in  behalf  of  his 
other  co-counsel,  and  said  defendant,  and  at  his  instance, 
entrusted  the  management  of  said  cause  wholly  to  said  W. 
L.  Penfield,  who  was  to  remain,  and  did  remain,  to  protect 
and  attend  to  the  interests  of  defendants  in  said 
cause  thereafter,  until  the f  ensuing  morning;  that 
neither  he  nor  his  co-counsel,  except  said  Pen- 
field,  or  said  defendants  or  either  of  them,  returned  to 
Auburn,  or  to  said  court  room,  until  about  8  or  9  o'clock 
A.  M.  of  the  following  day ;  that  he  did  not  agree  or  con- 
sent to  any  separation  of  the  jury  in  said  cause,  after  they 
thus  retired  to  deliberate  upon  their  verdict,  nor  did  his 
co-counsel  or  either  of  said  defendants,  as  he  is  inform- 
ed and  believes,  nor  did  he  or  they  know  until  after  their 
return  to  the  court  room  on  the  said  following  morning, 
that  said  jury  had  been  allowed  to  separate  after  their  said 
retirement. 

(Signed,)  "R.  Wes.  McBride." 
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The  affiant  George  W.  Maxwell  makes  the  following 
statement ; 

"  That  he  is  and  has  been  the  acting  deputy  and  baihft* 
for  the  sheriff  of  said  county,  for  and  during  the  entire 
said  term  of  this  court;  that,  as  such  bailiff,  he  had  iu 
charge  the  jury  who  tried  said  cause,  and  returned  the 
verdict  therein ;  that  said  jury  retired  to  deliberate  upon 
their  verdict  in  said  cause,  at  or  about  4  o'clock  p.  m., 
October  10th,  1877;  that  said  jury  agreed  upon  their  said 
verbict  at  or  about  9  or  10  o  clock  p.  m.,  on  said  day;  that 
at  said  time  none  of  said  defendants,  nor  any  of  their 
attorneys,  were  present  in  court,  nor  were  any  of  them 
called;  that  said  court  thereupon  instructed  the  jury 
that,  inasmuch  as  none  of  the  parties  nor  attorneys  in  said 
cause  were  present,  said  jury  should  seal  up  their  verdict 
and  return  the  same  in  the  morning  of  the  following 
day,  and  thereupon  permitted  them  to  separate  and  go  to 
their  respective  abodes;  and  said  jury  did  so  separate  and 
go  from  the  court  room,  and  remain  away  and  separate, 
until  at  or  about  8  or  9  o'clock  a.  m.,  on  the  following  day, 
when  they  returned  and  entered  their  jury  box  and  re- 
turned their  verdict  in  said  cause. 

(Signed,)  ,      "  George  W.  Maxwell." 

The  affidavit  of  W.  L.  Penfield  states : 

"  That  he  is  one  of  the  attorneys  for  defendants  in 
said  cause ;  that  said  jury  retired  to  deliberate  on  their 
verdict  in  said  cause,  at  or  about  4  o'clock  p.  m.,  October 
10th,  1877,  the  same  being  the  15th  juridical  day  of 
said  term ;  that  said  defendant  John  Leas  was  the 
only  one  of  said  defendants  present  at  court  on  said 
dav,  and  that  he  and  all  of  defendant's  attorneys, 
except  affiant,  left  the  court  room  and  went  to  their 
homes  at  Waterloo,  at  or  about  6  o'clock  p.  m.  of  said 
day,  and  were  not  again  in  Auburn,  or  in  said  court 
during  said  day  ;  that,  before  said  defendant  and  affiant's 
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co-eouusel  left  said  court  room,  the  subsequent  manage- 
ment of  said  cause  during  their  absence  was  by  them  left 
and  entrusted  to  the  sole  and  exclusive  management  and 
control  of  affiant ;  that  affiant  left  the  court  room  and 
went  to  his  home  between  6  and  7  o'clock  p.  m.,  and  that 
neither  he  nor  any  of  said  defendants  or  attorneys  were 
again  in  court  until  about  8  o'clock  a.  m.  the  next  morning, 
at  the  opening  of  court ;  that,  as  affiant  is  informed  and 
believes,  about  9  o'clock  p.  m.  of  said  10th  day  of  Octo- 
ber, said  jury  were  thereupon,  by  the  court,  without  the 
knowledge  or  consent  of  affiant,  and,  as  he  is  informed  and 
believes,  without  the  knowledge  or  consent  of  said  defend- 
ants, or  their  attorneys,  permitted  to  leave  their  jury 
room  and  separate  and  go  to  their  respective  abodes  and 
residences,  and  did  so  go  and  remain  separate  until  at  or 
about  8  o'clock  a.  m.  of  the  day  following,  when  they  re- 
turned into  court  and  took  their  places  in  their  jury  box 
and  returned  their  verdict  in  said  cause. 

(Signed,)  *'W.  L.  Penfibld/* 

The  bill  of  exceptions  also  contains  the  following  state- 
ment made  by  the  court : 

*'  That  the  jury  agreed  and  returned  their  verdict  in 
open  court,  about  10  o'clock  p.  m.,  and  that  all  of  the 
counsel  in  the  cause  had  gone  to  their  respective  homes, 
all  of  whom  lived  in  another  town,  four  miles  distant,  ex- 
cept Wm.  L.  Penfield,  Esq.,  who  lived  nearly  or  quite  f 
of  a  mile  from  the  court-house,  and  the  court,  to  avoid 
sending  for  these  pereons,  directed  the  jury  to  seal  up 
their  verdict  and  separate  till  next  morning,  under  instruc- 
tions to  not  communicate  the  fact  to  any  one,  which  they 
did  not  do ;  and,  in  the  presence  of  the  court,  the  papers 
then  held  by  them  were  placed  in  an  envelope,  without 
the  court  or  any  one  else,  other  than  the  jury,  knowing 
what  they  were ;  and  on  next  morning,  in  the  presence 
of  the  defendants  and  their  counsel,   the  jury,  in   open 
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court,  opened  said  envelope,  and  then  returned  their  ver- 
dict, which  was  received  by  the  court,  and  the  jury  dis- 
charged, without  opposition  upon  the  part  of  the  defend- 
ants, or  any  one  else,  they  knowing  at  the  time  that  the 
verdict  was  received,  that  the  jury  had  been  allowed  to 
separate,  although  they  did  not  know  that  they  re- 
ported prior  to  the  time  that  they  were  called  into  the 
jury  box  to  deliver  their  verdict;  and  there  were  no 
other  affidavits  filed  in  said  cause  upon  said  motion  than 
those  marked  A,  B,  C  ,  which  motion  was  by  the  court 
overruled,  to  which  action  and  decision  of  the  court  the 
defendants  at  the  time  duly  excepted ;  and  they  ask  that 
this  their  bill  of  exceptions  be  signed  and  sealed  by  the 
court,  and  made  a  part  of  the  record,  which  is  done,  this 
13th  day  of  October,  1877." 

The  court  represents  the  public  interests ;  the  parties 
represent  their  private  interests.  The  private  interests  of 
the  parties  must  yield  to  the  public  interests ;  much  more 
should  the  mere  convenience  and  comfort  of  parties  and 
their  attorneys  yield  to  the  public  interests.  Where  three 
defendants,  and  their  three. attorneys,  voluntarily  absent 
themselves  from  their  case  during  the  progress  of  a  trial, 
simply  for  their  convenience  and  comfort,  they  have  no 
cause  of  which  they  can  rightfully  complain.  It  was  the 
duty  of  the  attorneys  to  be  present  at  the  time  the  jury 
returned  their  verdict,  unless  they  had  made  some  agree- 
ment or  other  arrangement  by  which  the  verdict  could  be 
properly  received  in  their  absence.  If  they  choose  to 
absent  themselves  without  excuse,  voluntarily,  the  prog- 
ress of  the  court  can  not  be  embarrassed,  nor  the  public 
interests  neglected,  for  that  reason.  The  manner  of  pre- 
siding, and  the  method  of  conducting  the  business  of  a 
court,  are  entrusted  by  the  law  mainly  to  the  discretion  of 
the  judge  ;  and  that  discretion  must  be  clearly  abused,  to 
authorize  an  appellate  court  to  reverse  a  judgment  for 
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that  cause.  When  the  jury  returned  their  verdict  on  the 
day  of  the  trial,  and  the  defendants  and  their  counsel  were 
absent,  it  was  within  the  discretion  and  the  power  of  the 
court  to  remand  the  jury  to  their  room,  and  confine  them 
there  until  the  defendants  and  their  attorneys  returned; 
but  such  a  course  would  have  been  unnecessary  and  unpre- 
cedented ;  or  the  court  might  have  received  the  verdict  in 
the  absence  of  the  defendants  and  their  attorneys,  where 
that  absence,  as  in  this  case,  was  voluntary  and  for  their 
own  convenience ;  this  course  would  have  been  proper ; 
or  the  court  might  have  taken  the^course  it  did.  This  is 
entirely  proper.  We  can  not  say  that  it  is  even  an  irregu- 
larity ;  and,  besides  an  irregularity,  it  must  be  also  shown 
that  it  was  such  an  irregularity  as  prevented  the  party 
**  from  having  a  fair  trial."  In  this  case  there  is  not  even 
a  pretence  that  the  party  was  prevented  from  having  a  fair 
trial.  The  verdict  was  first  returned  into  open  court;  it 
was  written  and  of  great  length,  containing  the  general 
verdict  and  twenty-four  special  interrogatories,  with  their 
answers;  it  was  put  in  an  envelope  in  the  presence  of  the 
court,  under  the  court's  instructions  not  to  communicate 
with  any  one  as  to  its  contents,  and  returned,  as  directed 
by  the  court,  into  open  court  upon  the  following  morning, 
in  the  presence  of  the  defendants  and  their  attorneys,  and 
received  by  the  court.  Under  this  state  of  facts,  it  was 
quite  impossible  to  have  tampered  with  the  verdict,  or 
have  done  any  act  which  could  possibly  aflfect  the  fairness 
of  the  trial.  Besides  this,  the  verdict  was  received  in 
open  court,  in  the  presence  of  the  defendants  and  their 
attorneys,  who,  with  a  full  knowledge  that  the  jury  had 
been  allowed  to  separate,  made  no  objection  and  reserved 
no  exception.  By  this  silence  they  must  be  held  to  have 
waived  whatever  irregularity  there  was  in  the  proceed- 
ings of  the  court. 

The  court  very  properly  overruled  the  motion  for  a  new 
trial :  it  has  no  ground  to  rest  upon. 
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The  following  authorities  fully  support  us  in  these 
views:  Bosley  v.  FarquaVj  2  Blackf.  61 ;  Harter  v.  Seaman^ 
3  Blackf.  27  ;  Drummond  v.  Ledie^  5  Blackf.  453 ;  Hnyncs 
V.  Thomas,  7  Ind.  38 ;  McCorkle  v.  The  State,  14  Ind.  39 ; 
Farmlee  v.  Sloan,  37  Ind.  469;  Crocker  v.  Hoffman,  48 
Ind.  207 ;  Rash  v.  Pedi.go,  63  Ind.  479 ;  Blacketer  v.  House, 
67  Ind.  414. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellants, 
with  ten  per  cent,  damages. 
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1»4    190 

141   497  Former  Adjudication. — Chattel  Mortgage. — Replevin. — Estoppel. — Plea  in 

~  Bar. — In  an  action  by  A.,  against  C,  D.  and   E.,  on   a  promissory  note, 

and  to  foreclose  a  chattel  mortgage  given  to  secure  the  note,  both  executed 
to  A.  and  B.,  by  C.  and  D.,  £.  answered,  in  bar  and  estoppel,  that  in  a 
former  action  of  replevin,  for  the  possession  of  the  mortgaged  chattels, 
brought  by  A.  and  B.  against  C,  D.,  £.  and  others,  and  based  on  the  same 
chattel  mortgage,  issue  was  formed  therein  by  the  answer  of  general 
denial,  and  that,  on  a  verdict  for  the  defendants,  and  on  a  special  finding 
of  the  facts,  judgment  was  rendered  for  the  defendants. 
Held^  on  demurrer,  that  the  answers  are  insufficient. 

From  the  Boone  Circuit  Court. 

P.  H.  Dutch  and  0.  P.  Mahan,  for  appellant. 
J,  S.  Scobey,  for  appellees, 

HowK,  C.  J. — In  this  action,  the  appellant  sued  the  ap- 
pellees, to  foreclose  a  certain  chattel  mortgage,  and  to  col- 
lect a  certain  promissory  note,  secured  by  silch  mortgage. 

In  his  complaint,  the  appellant  alleged,  in  substance, 
that  the  appellees.  Matthews  and  Rich,  on  the  16th  day 
of  October,  1873,  by  their  note  of  that  date,  promised 
to  pay  Kramer  and  Dutch,  one  year  after  the  date 
thereof,   the   sum   of   $337.50,   with    interest  at   six   per 
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cent,  until  maturity,  and  at  ten  per  cent,  after  maturity, 
and   with    attorneys'  fees    if   suit    should   be   instituted 

thereon;   that  afterward,  on  the  day   of   October, 

1873,  the  said  Butch  assigned  his  interest,  to  wit,  the  un- 
divided one-half  in  said  note  to  the  appellant,  the  owner 
of  the  other  half  of  said  note ;  that  forty  dollars  was  a 
reasonable  fee  for  appellant's  attorney  in  this  suit ;  that 
the  note  was  then  due  and  unpaid,  except  the  sum  of 
$100.00 ;  that  on  the  18th  day  of  October,  1873,  the  appel- 
lee  Matthews,  to  secure  the  payment  of  said  note,  executed 
and  delivered  to  said  Kramer  and  Dutch  a  chattel  mort- 
gage on  the  following  described  property,  to  wit:  One 
Owens,  Lane,  Dyer  &  Co.  Eclipse  Saw-Mill,  with  three 
large  circular  saws,  one  top  saw,  one  edging  saw,  one 
edging  table,  shaft  and  pulley  belonging  to  it,  one  large 
belt,  three  small  rubber  belts,  and  other  specified  articles 
connected  with  said  mill ;  that  on  the  25th  day  of  October, 
1873,  the  said  mortgage  was  duly  recorded  in  the  proper 
1>ook  and  office,  in  the  proper  county;  that  the  appellee 
James  W,  Anderson  claimed  that  he  had  purchased  the 
«aid  mortgaged  property  at  a  sheriff's  sale  made  on  the 
12th  day  of  April,  1875,  and  he  was  made  a  defendant  to 
answer  as  to  his  interest  in  said  property,  if  he  had  any ; 
and  copies  of  the  note  and  mortgage  were  filed  with  and 
made  parts  of  said  complaint.     Wherefore,  etc. 

To  this  complaint  the  appellees  Matthews  and  Rich 
jointly  answered,  to  the  effect  that,  before  the  commence- 
ment of  this  action,  they  had  fully  paid  the  note  and  mort- 
gage sued  on,  on  which  answer  the  appellant  joined  issue 
by  a  reply  in  denial.  The  appellee  James  W.  Anderson 
separately  answered  in  three  paragraphs  ;  and  to  the  first 
and  third  paragraphs  the  appellant  demurred  upon  the 
ground  as  to  each  of  them,  that  it  did  not  state  suflScient 
facts  to  constitute  a  defence  to  his  action.  These  demur- 
rers wore  overruled  by  the  court,  and  to  these  rulings  the 
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appellant  excepted,  and  then  replied,  by  general  denials,  to 
each  of  the  paragraphs  of  said  Anderson's  answer.  The 
issues  joined  were  tried  by  a  jury,  and  a  verdict  was  re- 
turned for  the  appellees,  the  defendants  below;  and  the 
court  rendered  judgment  thereon,  in  their  favor,  for  their 
costs  in  this  action  expended.  The  appellant's  motion  for 
a  new  trial  was  overruled  by  the  court,  and  to  this  deci- 
sion he  excepted;  and  he  has  appealed  to  this  court  from 
the  judgment  rendered. 

In  this  court,  the  appellant  has  assigned,  as  errors,  the 
following  decisions  of  the  circuit  court: 

1.  In  overruling  his  demurrers  to  the  lirst  and  third 
paragraphs  of  the  separate  answer  of  the  appellee  James 
W.  Anderson ;  and, 

2.  In  overruling  his  motion  for  a  new  trial. 

We  will  first  consider  and  decide  the  questions  presented 
by  the  alleged  error  of  the  court,  in  overruling  appellant's 
demurrers  to  the  first  and  third  paragraphs  of  Anderson's 
separate  answer. 

1.  In  the  first  paragraph  of  his  separate  answer,  the 
appellee  James  W»  Anderson  alleged,  in  substance,  that 
on  the  12th  day  of  May,  1875,  the  appellant  and  Patrick 
H.  Dutch,  mentioned  in  the  mortgage  sued  on  in  this  ac- 
tion, began  in  this  court  an  action  of  replevin,  for  the 
recovery  of  the  possession  of  all  the  personal  property 
mentioned  and  described  in  appellant's  complaint  in  this 
action,  and  that  the  mortgage,  in  that  action  mentioned 
and  described,  is  the  same  mortgage  mentioned  and  de- 
scribed in  the  complaint  in  this  action,  and  not  other  or 
different ;  that  on  said  12th  day  of  May,  1875,  all  said 
property  was  in  the  possession  of  the  appellee  Anderson, 
as  the  absolute  owner  thereof;  that  the  plaintiffs  in  said 
action  of  replevin  claimed  the  possession  of  said  property, 
in  that  action,  by  virtue  of  said  chattel  mortgage,  and  the 
appellee  Anderson    filed  the  complaint  of    said  Kramer 
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and  Dutch,  and  his  answer  thereto,  in  said  action  of 
replevin,  with  the  first  paragraph  of  his  answer  in  this 
suit,  and  made  the  same  a  part'of  such  paragraph;  that 
the  appellee  Anderson  answered  the  said  complaint  in 
said  action  of  replevin,  by  a  general  denial  thereof, 
and  the  other  defendants  therein  also  appeared  and 
answered  by  a  general  denial  of  said  complaint  ;  that  af- 
terward, at  the  September  term  of  said  court,  the  said  ac- 
tion of  replevin  was  duly  tried  by  a  jury,  and  on  the  7th 
day  of  October,  1875,  the  said  jury  returned  into  court  their 
general  verdict  for  the  defendants  in  that  action,  to  the 
effect  that  said  defendants  were  entitled  to  the  possession 
of  the  property  described  in  that  complaint,  of  the  value 
of  one  thousand  dollars,  and  with  their  general  verdict  the 
said  jury  also  returned  into  court,  in  that  action,  their 
special  findings  on  particular  questions  of  fact  submitted  to 
them  by  the  parties,  under  the  direction  of  the  court, 
which  said  verdict  and  findings  of  the  jury  were  set  out  in 
the  first  paragraph  of  said  Anderson's  answer  in  this  suit, 
as  a  part  thereof;  that,  upon  the  return  of  said  verdict  and 
special  findings,  in  said  action  of  replevin,  the  court,  on  the 
day  and  year  last  named,  rendered  judgment  thereon.  In 
favor  of  the  defendants  therein  and  against  the  said  plain- 
tiffs therein,  a  copy  of  which  judgment  was  filed  with  and 
made  p^rt  of  the  first  paragraph  of  said  Anderson's  answer 
in  this  suit ;  that  the  said  judgment  then  remained  in  said 
court  in  full  force  and  effect  and  had  been  in  no  wise  an- 
nulled or  made  void  ;  and  that,  in  the  proceedings,  trial, 
verdict  and  judgment  in  said  action  of  replevin,  the  mat- 
ters involved  in  this  suit  were  therein  in  issue,  and  were 
therein  legally  and  properly  adjudicated  and  put  at  rest, 
and  the  appellant  was  thereby  precluded  from  again  litigat- 
ing the  same  matters  and  questions  as  they  were  involved 
in  this  suit. 

In  the  third  paragraph  of  his  separate  answer,  the   ap- 
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pel  lee  Anderson  alleged  substantially  the  same  matters 
as  were  stated  in  the  said  first  paragraph  of  his  answer, 
not  as  a  former  adjadieation  of  the  matters  in  controversy 
in  this  action,  as  alleged  in  said  first  paragraph  ;  but  ho 
claimed  and  averred,  in  this  third  paragraph,  that,  by  reason 
of  the  proceedings  and  judgment  of  the  court,  in  said  ac- 
tion of  replevin,  the  appellant  had  become  and  was  estopped 
from  prosecuting  this  suit  for  the  foreclosure  of  his  chattel 
mortgage,  and  for  the  collection  of  the  note  described  in 
his  complaint. 

We  are  clearly  of  the  opinion  that  the  court  erred  in 
overruling  the  appellant's  demurrer  to  each  of  these  para- 
graphs of  answer ;  for  the  appellant's  cause  of  action,  as 
stated  in  his  complaint  in  this  suit,  was  not  involved  in  the 
issues,  and  was  not  tried  and  determined,  in  the  action  of 
replevin  mentioned  in  said  paragraphs.  The  action  of 
replevin  was  commenced  and  prosecuted  to  final  judg- 
ment, by  and  in  the  names  of  the  appellant  in  this 
suit,  Baltzer  Kramer  and  Patrick  H.  Dutch,  as  plaintiffs, 
against  the  appellees  Anderson  and  Matthews,  and  four 
other  named  persons,  as  the  defendants  therein.  One  of 
the  appellees  in  this  case,  Franklin  Rich,  one  of  the  mak- 
ers of  the  note  now  in  suit,  was  not  a  party,  either  as 
plaintifii'oras  defendant,  to  said  action  of  replevin.  It  will 
be  seen,  therefore,  that  the  parties  to  the  two  actions,  both 
plaintiff  and  defendant,  are  widely  different.  Theftsame 
property  was  the  subject  of  each  of  the  two  actions ;  but, 
in  the  action  of  replevin,  Kramer  and  Dutch,  the  plaintiffs 
therein,  alleged  that  they  were  then,  to  wit.  May  12th, 
1875,  not  the  owners,  but  lawfully  entitled  to  the  posses- 
sion merely,  of  said  property,  and  they  sought  only,  in 
that  action,  to  recover  such  possession.  The  action  of 
replevin  is  a  possessory  action  ;  and  under  such  a  complaint 
as  the  one  in  that  action,  and  where,  as  in  that  case,  the  only 
issue  for  trial  is  the  one  made  by  an  answer  in  general  de- 
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nial  of  the  complaint,  it  is  certain,  we  think,  that  the 
plaintiff's  right  to  the  possession  of  the  property,  at  the 
time  suit  is  brought,  is  the  only  question  that  can  be  tried 
and  determined  under  such  issue. 

In  the  case  now  before  us,  the  appellant,  Kramer,  was 
the  only  plaintiff,  and,  in  so  far  as  the  property  is  concern- 
ed, he  did  not  assert  any  claim  whatever  to  its  possession, 
but  he  alleged  that  he  held  a  promissory  note  executed  by 
the  appellees  Matthews  and  Tiich„  the  payment  of  which 
note  was   secured  by  a  mortgage  executed  by  said  Mat- 
thews on  said  property,  and  duly  recorded   in   the   proper 
county,   and  that,  after  the  execution  and  record  of  said 
mortgage,  the  appellee  Anderson  had  become  the  pur- 
chaser of  said  property.     It  seems  to  us  that  none  of  the 
matters  alleged  by  the  appellant  in  this  suit  were  or  could 
have  been  litigated  and  determined,  under  the  issdes  joined 
in  said  action  of  replevin.     It  is  settled  by  the  decisions  of 
this  court,  that  a  paragraph  of  answer,  setting  up  a  former 
adjudication  of  the   matters   in   controversy,  must  show 
either  that  those  matters  were  actually  determined  in  the 
former  suit,  or  that  they  might  have  been  litigated  andl 
finally  decided  under  the  issues  therein  joined.     The  Co^- 
lumbus,  etc.,  Railroad  Co.  v.  Watson,  26  Ind.  50;  Duncan  v. 
Holcomb,  26  Ind.  378;  Miller  v.  Mans,  28  Ind.  194;  Crosinf 
V.  Jeroloman,  37  Ind.  264 ;    Wilson  v.  Fatout,  42  Ind.  52  ;• 
Davenport  v.  Burnett,  51  Ind.  329 ;  and  Richardson  v.  Jones,. 
58  Ind.  240. 

It  would  seem,  therefore,  that  the  facts  alleged  in  the- 
first  paragraph  of  the  separate  answer  of    the   appellee 
Anderson,  setting  up  the  former  adjudication  in  sa4d  ac- 
tion of  replevin,  in  bar  of  this  suit,  were  clearly  insuffi-- 
cient,  and  that  the  appellant's  demurrer  to  said  first  para- 
gi'aph,  for  the  Avant  of  facts,  ought  to  have  been  sustained*. 
Nor  can  it  be  correctly  said,  we  think,  that  there  was  any 
thing  in  the  proceedings  and  judgment  of  th^*  court,  ini 
Vol.  LXVIII.— 12 
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said  action  of  replevin,  which  would  or  could  estop  the 
appellant  from  prosecuting  or  maintaining  the  cause  of 
action  stated  in  his  complaint  in  this  suit.  It  is  claimed 
by  the  learned  counsel  of  the  appellee  Anderson,  as  we 
understand  him,  that  on  the  trial  of  said  action  of  replevin, 
to  which  the  appellant  was  a  party,  the  jury  found  spe- 
cially therein,  in  answer  to  interrogatories,  that  the  indebt- 
edness secured  by  said  chattel  mortgage  had  been  fully 
paid  and  satisfied,  and  that,  therefore,  the  appellant  was 
estopped  by  such  special  finding  and  the  judgment  of  the 
court  thereon,  from  instituting  and  maintaining  any  action 
for  the  enforcement,  in  any  manner,  of  the  said  chattel 
mortgage,  or  for  the  collection  of  any  part  of  the  indebt- 
edness secured  thereby.  We  do  not  think  that  the  special 
findings  of  the  jury,  in  the  replevin  case,  are  open  to  any 
such  interpretation  or  construction;  on  the  contrary,  we 
think  that,  in  their  special  findings  in  that  case,  the  jury 
found  that  the  note  now  in  suit  was  then  entitled  to  a 
credit  of  one  hundred  dollars,  and  no  more. 

The  chattel  mortgage  shows  upon  its  face,  that  it  was 
given  to  secure  the  payment  of  two  promissory  notes,  each 
in  the  sum  of  $337.50,  and  also  the  payment  and  perform- 
ance of  the  written  contract  of  the  appellee  Matthews,  to 
pay  said  Kramer  and  Dutch  fifteen  hundred  dollars,  in 
lumber.  On  the  trial  of  the  action  of  replevin,  the  jury 
found  specially,  in  their  answers  to  interrogatories,  that 
there  had  been  paid  by  said  Matthews,  in  sawing,  on  the 
contract  secured  by  said  mortgage,  the  sum  of  $1,888.11, 
and  that  in  addition  there  was.  paid  the  sum  of  $100.00, 
credited  on  note.  There  certainly  is  nothing  in  these  spe- 
cial findings,  or  in  the  judgment  thereon  rendered,  which 
could  or  ought  to  estop  the  appellant  from  commencing  or 
maintaining  this  action  to  collect  the  amount  due  and  un- 
paid on  the  note  now  in  suit,  and  to  enforce  his  mortgage 
lien  on  the  chattels  specified  iu  the  mortgage  mentioned 
and  described  in  his  complaint  herein.    In  our  opinion. 
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therefore,  the  court  clearly  drred  in  overruling  the  appel- 
lant's demuiTer  to  the  third  paragraph  of  the  separate  an- 
swer of  the  appellee  Anderson. 

On  the  trial  of  this  case,  the  record  fails  to  show  that 
any  evidence  was  introduced,  which  tended  to  prove  that 
the  note  now  in  suit,  or  any  part  thereof  except  the  credit 
of  one  hundred  dollars,  which  the  appellant  admitted  the 
note  was  entitled  to,  had  ever  been  paid  or  satisfied. 

As  the  conclusion  we  have  reached,  in  regard  to  the 
insufficiency  of  the  first  and  third  paragraphs  of  the  sepa- 
rate answer  of  the  appellee  James  W.  Anderson,  will 
necessarily  lead  to  the  reversal  of  the  judgment  below  and 
the  formation  of  new  issues,  we  need  not  now  consider  or 
decide  any  of  the  other  questions  arising  under  the  alleged 
error  of  the  couFt,  in  overruling  the  appellant's  motion  for 
a  new  trial. 

The  judgment  is  reversed,  at  the  appellees'  costs,  and  the 
cause  is  remanded  with  instructions  to  sustain  the  demur- 
rers to  the  first  and  third  paragraphs  of  Anderson's  sepa- 
rate answer,  and  for  further  proceedings  in  accordance 
with  this  opinion. 


Halloran  v.  McCullough  et  al. 

COUHTT  C0MMIS8IOKERS. — Application  for  License. — Action  hy  4ppticant 
for  DamageB. — Liquor  Law, — An  application  for  a  license  to  sell  intoxi- 
cating liquors  is  a  judicial  proceeding  ;  and,  therefore,  the  board  of  com- 
missioners are  not  personally  liable  in  an  action  against  them  to  recover 
damages  alleged  to  have  resulted  from  their  action  in  such  a  proceeding. 

From  the  Newton  Circuit  Court. 

JR.  C  Gregory  and  W.  B,  Gregory^  for  appellant. 
R.  S.  JDwiggiftSy  Z.  Dwiggins  and  &  P.  Thompson,  for  ap- 
pellees. 
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Scott,  J. — The  appellant  siied  the  appellees  in  the  Jas- 
per Circuit  Court,  and  on  his  application  the  venue  was 
changed  to  the  Newton  Circuit  Court. 

This  is  the  complaint  substantially :  That  he  was  a 
proper  person  to  have  a  license  to  retail  intoxicating 
liquor;  that  he  made  a  proper  application  to  the  Board  of 
Commissioners  of  Jasper  county  for  a  license,  gave  the 
proper  notice,  and  was  ready  and  willing  to  comply  with 
the  law  in  all  respects ;  that  the  appellees,  as  membei's  of 
the  board  of  commissioners,  fraudulently  refused  to  hear 
his  petition  and  grant  him  a  license,  but  continued  the 
hearing  thereof  until  the  next  term  of  said  commissioners' 
court,  by  reason  of  which  action  of  the  appellees  he  was 
damaged  in  the  sum  of  two  thousand  dollars. 

A  demurrer  to  the  complaint,  for  want  of  facts,  was 
overruled  and  exception  entered ;  and  the  appellees  an- 
swered in  six  paragraphs.  The  first,  second  and  fifth  par- 
agraphs of  the  answer  admit  that  the  appellees  were  mem- 
bers of  the  Board  of  Commissioners  of  Jasper  county ;  that 
the  application  for  license  was  made  as  set  forth  in  the 
complaint ;  that  the  said  application  was  resisted  by  re- 
monstrators,  and  a  proper  remonstrance  filed;  that  the 
remonstrants  made  a  motion  fof  a  continuance  of  said  ap- 
plication, and  filed  an  affidavit  in  support  of  the  motion  ; 
and  that  acting  in  a  judicial  capacity  upon  such  applica- 
tion, they  granted  a  continuMce;  that  they  acted  honestly 
and  to  the  best  of  their  judgments  in  granting  such  con- 
tinuance ;  that  the  application  for  such  license  was  still 
pending  in  the  commissioners'  court. 

There  was  a  demurrer  to  these  answers  overruled  and 
exception.  Keply  to  answers.  Trial  by  jur3\  Verdict  for 
the  defendants.  Motion  for  a  new  trial  overruled  and 
exception.  There  are  several  errors  assigned  in  this  court, 
but  the  only  one  relied  on  for  a  reversal  is  the  alleged 
error  of  the  court,  in  overruling  the  motion  for  a  new 
trial. 
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The  cause  was  decided  correctly,  as  there  was  no  cause 
of  action  made  by  the  complaint.  The  application  for  a 
license  to  retail  intoxicating  liquors  is  a  judicial  proceed- 
ing, and  the  oommiseioners  before  whom  said  application 
is  made  can  not  be  held  pereonally  liable  for  any  decision 
made  thereon.  Kress  v.  The  State^  ex  rely  65  Ind.  106; 
The  StaUj  ex  reLj  v.  Jackson,  ante,  p.  58. 

The  judgment  is  affirivied,  at  the  costs  of  the  appellant. 


Burns  v.  Anderson  et  ux. 

Usury. — Compound  Interest. — Renewal  of  Promissory  Note, — A  promissory 
note  executed  while  the  act  of  May  27th,  1862,  1  6.  &  H.,  p.  406,  concern- 
ing interest  on  money,  was  in  force,  was  renewed  after  the  taking  effect  of 
the  act  of  March  7th,  1861,  2  6.  &  H.,  p.  656,  regulating  interest,  and  was 
again  renewed  at  intervals  after  the  taking  effect  of  the  act  of  March  9th, 
1867,  IRS.  1870,  p.  599,  note  2.  Neither  the  original  note,  nor  any  re- 
newal thereof,  contained  any  stipulation  for  the  payment  of  interest,  but, 
pursuant  to  a  verbal  contract  therefor,  interest  at  the  rate  of  12  per  cent^ 
ctim pounded  annually,  formed  part  of  the  principal  of  each  renewal. 

Held,  in  an  action  on  tbe  :i8t  renewal  note,  brought  while  said  act  of  1867 
remained  in  force,  that  the  compounding  of  interest  was  a  iviolation  of  the 
spirit  of  that  act,  and  that  the  plaintiff  can  not  complain  of  a  calculation 
allowing  him  ten  per  cent,  interest  on  the  principal  of  the  original  note 
until  the  maturity  of  the  note  in  suit,  and  six  per  cent,  thereafter. 

From  the  Wabash  Circuit  Court. 

M,  H.  Kidd,  for  appellant. 

J.  D.  Conner  and  J.  D,  Conner,  Jr.,  for  appellees. 

HowK,  C.  J. — This  was  a  suit  by  the  appellant,  against 
the  appellees,  to  foreclose  a  certain  mortgage,  executed  by 
the  latter  to  the  former,  and  to  collect  the  amount  due  on 
a  promissory  note,  executed  by  said  James  Anderson  to 
the  appellant,  and  secured  by  said  mortgage.  The  note 
was  for  four  thousand  eight  hundred  and  seventy-two  dol- 
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lars  and  eighty  cents,  was  dated  on  the  23d  day  of  Octo- 
ber, 1873,  and  was  payable  twenty-four  mouths  after  date. 

The  appellees  jointly  answered  by  a  general  denial  of 
the  complaint,  with  an  agreement  of  record  that  all  mat- 
ters of  defence  or  replication  should  be  admitted  under 
such  answer.  The  cause  was  tried  by  the  court,  and  a 
finding  was  made  for  the  appellant,  in  the  sum  of  sixteen 
hundred  and  twenty-two  dollars  and  eighty-seven  cents, 
and  for  the  foreclosure  of  said  mortgage,  etc. 

The  appellant's  motion  for  a  new  trial  was  overruled  by 
the  court,  and  his  exception  saved  to  such  ruling,  and 
judgment  was  rendered  for  the  appellant,  upon  and  in  ac- 
cordance with  the  finding  of  the  court. 

The  overruling  of  his  motion  for  a  new  trial  is  the  only 
error  assigned  by  the  appellant  in  this  court.  In  this  mo- 
tion, the  following  causes  for  such  new  trial  were  stated  : 

1.  Error  of  the  court  in  the  assessment  of  the  amount 
of  the  appellant's  recovery,  in  this,  that  the  same  was  too 
small,  and  less  than  he  was  entitled  to  ; 

2.  The  finding  was  not  sustained  by  sufficient  evidence, 
and  was  contrary  to  law. 

It  will  be  seen  from  these  causes  for  a  new  trial,  that 
the  principal  question  for  the  decision  of  this  court,  in  this 
case,  is  whether,  under  the  evidence  introduced  on  the 
trial,  and  the  law  of  this  State  applicable  to  such  evi- 
dence, the  appellant  was  or  was  not  entitled  to  a  finding 
and  judgment  for  any  larger  sum  of  money  than  he  ob- 
tained in  the  circuit  court?  A  summary  of  the  evidence 
in  the  record  is  necessary  to  an  intelligible  presentation  of 
this  question  and  to  a  clear  understanding  of  our  decision 
thereof. 

The  appellant  gave  in  evidence  his  note  and  mortgage, 
and  rested. 

The  appellee  James  Anderson  testified  for  the  defend- 
ants as  follows : 
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"  I  am  the  defendant  that  executed  the  note  in  suit.  In 
June,  1857,  I  borrowed  of  plaintiff  $200.00.  That  fall  or 
the  next  spring,  I  borrowed  of  him  $700.00;  and  these 
sums  were  all  the  money  I  ever  borrowed  of  him.  These 
sums  of  borrowed  money  and  the  interest  constitute  the 
whole  consideration  of  the  note  in  suit,  and  no  other  trans- 
action has  any  connection  with  the  consideration  of  the 
note.  I  paid  plaintiff  on  account  of  these  loans,  as  fol- 
lows, to  wit:  March  17th,  1871,  $600.00;  October  23d, 
1872,  $10.30,  and  October  23d,  1873,  $600.00.  The  first 
note  was  dated  in  May  or  June,  1857,  and  was  for  the 
$200.00  borrowed  at  the  time.  The  second  note,  which 
was  for  the  $700.00  borrowed,  was  given  the  next  fall  or 
spring.  On  the  18th  day  of  November,  1861, 1  took  up 
these  notes,  and  added  on  the  amount  my  brother  owed 
plaintiff,  and  gave  him  a  note  and  mortgage  for  the  whole. 
These  notes  were  due  one  day  after  date  and  said  nothing 
about  interest.  This  note  was  renewed  by  me  the  16th  day 
of  August,  1867,  as  was  the  mortgage,  my  brother's  debt 
being  still  embraced.  This  note  was  due  one  day  after 
date,  and  was  taken  up  October  23d,  1872,  at  which  time 
my  brother's  debt  was  taken  out,  and  I  gave  my  note  for 
my  own  share.  October  23d,  1873,  this  note  was  taken 
up  and  the  one  in  suit  given.  The  interest  was  counted 
up  at  12  per  cent,  for  one  year  and  added,  then  the  inter- 
est was  counted  again  at  12  per  cent,  and  added;  this 
made  the  amount  of  the  face  of  the  note  sued  on,  after 
taking  out  the  payments  stated.  Plaintiff  compounded 
the  interest  at  12  per  cent,  each  year  from  the  date  of  the 
note  in  suit  to  the  day  it  became  due.  There  is  no  part  of 
my  brother's  debt  in  this  note.  I  do  not  know  whether 
there  are  any  mistakes  in  the  amounts  or  not ;  plaintiff 
made  the  calculations.  I  never  agreed  in  writing  to  pay 
any  other  interest  except  as  stated  by  the  several  notes 
mentioned." 
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On  cross-examination  he  testified  as  follows :  "  In  May 
or  June,  1857, 1  got  $200.00  of  plaintiff,  and  the  next  fall 
I  got  $700.00.  These  notes  were  renewed  August  18th, 
1861,  and  again  in  the  November  following,  at  which  time 
my  brother's  debt  was  included.  I  renewed  this  note  August 
30th,  1867  ;  the  note  of  1861  was  secured  by  a  mortgage, 
and  so  was  the  note  of  1867,  and  my  brother  was  also  on 
this  last  note  as  security.  On  the  23d  of  October,  1872, 
we  divided  our  debts,  and  I  gave  my  note  for  mine  alone. 
On  October  23d,  1873, 1  again  renewed  the  note,  and  this 
is  the  note  in  suit.  When  I  borrowed  the  money,  I 
agreed  to  pay  12  per  cent,  interest,  but  not  in  writ- 
ing. The  interest  was  counted  in  this  way:  When 
I  went  to  renew,  we  took  the  amount  of  the  old  not« 
and  counted  interest  for  one  year  at  12  per  cent.;  this  was 
added  to  the  principal,  and  together  they  made  a  new  capi- 
tal, and  then  we  counted  another  year  on  that  at  the  same 
rate,  and  so  on  to  the  date  of  renewal.  This  was  done  at 
every  renewal  to  October  23d,  1873,  and  the  amount  ap- 
pearing to  be  due  in  this  way  was  taken  as  principal,  and 
12  per  cent,  added  for  the  next  year,  then  12  per  cent,  on 
this  ivmount  for  the  next  year,  and  this  made  the  amount 
of  the  note  in  suit,  deducting  payments  when  made  in 
each  case  until  the  present  note.  It  was  compounded 
back  to  the  previous  note.  I  paid  plaintiff  on  March  17th, 
1871,  $600.00,  and  on  October  23d,  18^72,  $10.30,  and  on 
October  23d,  1873,  $600.00.  The  note  in  suit  represents 
the  amount  of  money  I  borrowed  with  12  per  cent,  inter- 
est compounded  annually  from  the  time  I  borrowed  to 
the  time  the  note  was  due,  to  wit,  October  23d,  1875,  de- 
ducting payments  as  above  stated." 

The  appellant  afterward  testified  as  a  witness  in  his  own 
behalf.  In  the  main,  his  evidence  corroborated  the  testi- 
mony of  the  appellee  James  Anderson,  above  set  out,  and 
did  not  contradict  it  on  any  material  point.  It  is  not  neces- 
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sary,  therefore,  that  we  should  give  the  appellant's  evi- 
dence in  this  opinion.  The  appellant's  counsel,  in  his  brief 
of  this  cause,  has  not  called  in  question  any  part  of  the 
evidence  of  the  appellee  James  Anderson,  but  he  has  dis- 
cussed the  case  upon  the  facts  shown  by  this  evidence, 
without  expressing  even  a  doubt  as  to  their  truth  or  ac- 
curacy. In  our  examination  and  decision  of  this  case,  we 
shall  assume,  because  it  is  not  controverted,  that  the 
transactions  between  the  parties  to  this  suit  are  fairly  and 
truthfully  stated  and  set  forth  in  the  evidence  of  the  ap- 
pellee James  Anderson. 

Before  considering  the  force  and  eftect  of  this  evidence 
and  the  law  applicable  thereto,  it  is  proper  that  we  should 
direct  attention  to  the  peculiar  nature  of  the  issues  for 
trial  in  this  cause,  as  the  same  were  made  and  tendered  by 
the  appellees'  general  denial,  with  the  accompanying 
agreement  of  record,  that  all  matters  of  defence  or  replica- 
tion might  be  given  in  evidence  under  such  general  de- 
nial. Under  such  an  answer,  accompanied  by  such  an 
agreement,  if  the  evidence  adduced  upon  the  trial  would 
tend  to  sustain  any  defence,  partial  or  total,  to  the  action, 
it  would  be  the  duty  of  the  court  to  apply  such  evidence 
to  such  defence,  and,  in  the  decision  of  the  case,  to  consider 
such  evidence  precisely  as  it  would  have  done,  if  such  de- 
fence had  been  specially  pleaded. 

The  first  two  notes  were  given  in  1857,  amounting  to- 
gether to  nine  hundred  dollara,  with  a  verbal  agreement 
to  pay  interest  thereon  at  the  rate  of  twelve  per  cent.  In 
that  year,  "An  act  concerning  interest  on  money,"  ap- 
proved May  27th,  1852,  was  in  force  in  this  State,  and,  by 
section  4  of  said  act,  it  was  provided  that  if  a  greater  rate 
of  interest  than  six  per  centum  per  annum  should  be  con- 
tracted for,  or  taken  or  reserved,  "  the  plaintiff  shall  re- 
cover only  his  principal  without  interest."  1  G.  &  H.,  p. 
408.    In  1857,  section  51  of  the  misdemeanor  act  of  June 
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14th,  1852,  which  made  it  a  public  offence,  punishable  by 
a  heavy  fine,  for  any  one  to  "  bargain  for,  receive  or  re- 
serve, on  any  contract  or  agreement  whatever,  a  greater 
rate  of  interest  than  at  the  time  is  allowed  by  law,"  was 
also  in  force  in  this  State.    2  G.  &  H.,  p.  472. 

The  two  notes  of  James  Anderson,  executed  in  1857, 
were  renewed  by  him  on  the  18th  day  of  August,  1861 ; 
at  which  time  he  executed  to  the  appellant  one  note  only, 
in  which  he  included  the  aggregate  principal  of  his  two 
notes  of  1857,  and  interest  thereon  from  their  respective 
dates  at  twelve  per  cent,  per  annum,  compounded  annually. 
The  two  notes  of  1857  were  each  payable  one  day  after 
date,  and  neither  of  them  contained  any  agreement  for  the 
payment  of  any  rate  of  interest ;  and  the  verbal  agree- 
ment to  pay  interest  thereon,  at  the  rate  of  twelve  per 
cent,  per  annum,  was  in  direct  violation  of  the  laws  of  this 
State,  both  civil  and  criminal,  in  force  during  1857,  and 
was  absolutely  void. 

The  statutory  provisions  of  1852,  above  referred  to,  con- 
tinued in  full  force  until  the  5th  day  of  July,  1861,  on 
which  day  "An  act  regulating  interest  on  money,"  etc., 
approved  March  7th,  1861,  took  effect  and  became  a  law 
of  this  State.  By  this  act,  section  51  of  the  misdemeanor 
act  of  June  14th,  1852,  was  unconditionally  repealed;  and 
by  section  5  of  said  act  of  March  7th,  1861,  it  was  pro- 
vided that  if  a  greater  rate  of  interest  than  six  per  cent, 
per  annum  should  be  "  contracted  for,  or  received  or  re- 
served," the  plaintiff"  should  recover  only  his  principal, 
with  six  per  cent,  interest.  2  G.  &  H.,  p.  657.  About 
six  weeks  after  this  act  of  March  7th,  1861,  became  a  law, 
the  appellee  James  Anderson  executed  to  the  appellant 
liis  said  note  of  August  18th,  1861,  in  which  note  he  in- 
cluded, as  we  have  seen,  interest  at  the  rate  of  twelve  per 
cent,  per  annum,  compounded  annually,  on  the  two  sums 
of  money  borrowed  in  1857.     In  so  far  as  the  amount  of 
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this  compound  interest,  thus  included  in  the  appellee's 
note  of  August  18th,  1861,  is  concerned,  we  very  much 
doubt  if  the  evidence  on  the  trial  showed  any  valid,  legal 
or  sufficient  consideration  for  that  much  of  said  note.  The 
agreement  to  pay  such  rate  of  interest,  simple  or  com- 
pound, as  we  have  seen,  was  absolutely  void  at  the  time  it 
was  made ;  and  there  is  no  evidence  in  the  record,  as  it 
seems  to  us,  which  even  tended  to  show  any  valid  or  suffi- 
cient consideration  for  the  appellee's  promise  to  pay  the 
amount  of  such  compound  interest,  included  in  his  said 
note  of  August  18th,  1861.  This  note  was  payable  one 
day  after  date,  and  did  not  contain  any  promise  to  pay 
any  rate  of  interest. 

All  of  the  subsequent  notes  given  in  renewal  by  the  ap- 
pellee James  Anderson  were  executed  after  "An  act  con- 
cerning interest  on  money  and  to  provide  for  recoupment 
of  usurious  interest,"  approved  March  9th,  1867,  became  a 
law  of  this  State.  1  R.  S.  1876,  p.  599,  note  2.  This  suit 
was  commenced  and  prosecuted  to  judgment  in  the  circuit 
court  while  this  act  remained  in  force,  and,  in  such  cases  as 
this,  it  is  settled  by  the  decisions  of  this  court,  that  "the 
law  in  force  at  the  time  the  remedy  is  sought  on  the  con- 
tract, governs."  Wood  v.  Kennedy,  19  Ind.  68 ;  Shockley  v. 
Skockley,  20  Ind.  108 ;  Bowen  v.  Phillips,  55  Ind.  226. 

The  doctrine  of  the  cases  cited  is,  that,  where  a  rate  of 
interest  has  been  contracted  for,  which,  at  the  date  of  the 
contract,  was  illegal,  yet  if,  at  the  time  suit  is  brought, 
the  law  then  in  force  authorizes  such  rate  of  interest,  the 
contract  may  be  enforced  and  the  interest  collected. 

This  act  makes  no  express  allusion  to  the  subject  of  com- 
pound interest ;  but  it  is  certain,  we  think,  that  where  the 
rate  of  interest  agreed  upon  is  ten  per  centum  per  annum, 
or  a  higher  rate,  such  interest  can  not  be  compounded, 
even  under  a  written  contract  therefor  signed  by  the  party 
to  be  charged,  without  doing  violence  to  the  spirit  and 
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intention  of  the  act.  For,  in  such  case,  the  interest  accru- 
ing from  or  gained  by  the  compounding  process  would 
necessarily  be  in  excess  of  ten  per  cent,  per  annum ;  and 
such  excess,  by  the  express  terms  of  the  statute,  must  be 
*' deemed  usurious  and  illegal."  Applying  this  statute  to 
the  case  now  before  us,  as  the  same  is  made  by  the  evi- 
dence in  the  record,  it  seems  to  us  that  the  very  utmost 
sum  which  the  appellant  was  entitled  to,  or  ought  to  have 
recovered,  was  the  aggregate  amount  of  his  loans  to  the 
said  James  Anderson,  with  interest  thereon,  from  the 
respective  dates  of  such  loans,at  the  rate  of  ten  per  centum 
per  annum  until  the  maturity  of  the  note  in  suit,  and  at 
the  rate  of  six  per  centum  per  annum  from  the  maturity 
of  said  note,  until  the  date  of  the  rendition  of  the  judg- 
ment below,  making  proper  reductions  at  the  proper  times, 
of  course,  for  the  payments  made  thereon,  as  shown  by 
the  evidence. 

Adopting  this  rule  in  the  assessment  of  the  amount  of 
the  appellant's  recovery  in  this  action,  and  we  think  it  is  as 
favorable  for  him  as  he  could  reasonably  expect  under  the 
law  in  force  at  the  time  he  sought  his  remedy,  a  short  cal- 
culation will  show  that  the  error  of  the  court  in  assessing 
the  amount  due  on  the  note  in-  suit  was  in  favor  of,  and 
not  against,  the  appellant.  Of  such  an  error,  the  appellant 
can  not  complain. 

In  our  opinion,  the  court  committed  no  error,  of  which 
the  appellant  can  be  heard  to  complain,  in  overruling  his 
motion  for  a  new  trial. 

The  judgment  is  affirmed,  at  the  appellant's  costs. 


Noll  et  al.   v.  Smith. 

Appeal  Bond. — Action  on. — Attorney's  Fees. — Damages, — Attorney's  fees 
expended  in  resisting  an  appeal  to  the  Supreme  Court  can  not  be  recoy- 
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ered  back  from  the  appellant,  in  an  action  on  the  appeal  bond  executed 
on  taking  such  appeal. 

From  the  Warren   Circuit  Court. 

J.  TT.  Sutton^  for  appellants. 
«/.  McCabCy  for  appellee. 

WoRDBN,  J. — William  C.  Smith  recovered  a  judgment 
in  the  Warren  Circuit  Court,  against  Benjamin  Noll,  from 
which  Noll  took  an  appeal  to  this  court,  executing  an  ap- 
peal bond  with  John  Goodrich  as  his  surety.  The  bond 
was  conditioned  as  is  required  by  law  (see  code,  sees.  555, 
563),  that  the  appellant  would  duly  prosecute  his  appeal, 
and  abide  by  and  pay  any  judgment  and  costs  that  might 
be  rendered  or  affirmed  against  him. 

This  action  was  brought  by  Smith,  against  Noll  and 
Goodrich,  on  the  appeal  bond  thus  given ;  and  it  was 
averred  in  the  complaint,  in  substance,  that  Noll  did  not 
duly  prosecute  his  appeal,  but,  on  the  contrary,  after  the 
submission  of  the  cause,  the  appellant  therein  failed  to  file 
a  brief  within  sixty  days,  whereby  the  appeal  was  dis- 
missed under  rule  14  of  this  court. 

Issue  ;  trial  by  the  court;  finding  and  judgment  for  the 
plaintiff  for  the  sum  of  sixty  dollars. 

There  was  a  motion  for  a  new  trial,  assigning  for  cause, 
among  other  things,  that  the  finding  was  contrary  to  law. 

It  is  very  apparent  from  the  evidence,  that  all  the  dam- 
age allowed  to  the  plaintiff  by  the  finding  of  the  court  was 
for  and  on  account  of  the  amount  he  paid  to  his  attorney 
for  his  services  in  the  case  thus  appealed,  in  briefing  and 
attending  to  it  in  this  court.  It  was  proved  that  the 
plaintiff' paid  his  attorney  for  his  services  in  the  case  thus 
appealed  the  sum  of  eighty -five  dollars.  This  included  his 
services  in  the  court  below  and  in  this  court.  The  attor- 
ney testified  that  his  services  in  the  court  below  were 
of  the  value  of  twenty-fire  dollars,  and  in  this  court  of  the 
value  of  sixty  dollars.    This  was  the  amount  found  for  the 
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plaintiff;  and,  as  before  observed,  it  is  apparent  that  the 
finding  was  intended  to  cover  the  amount  paid  by  the 
plaintiff  to  his  attorney  for  his  services  in  the  case  on  the 
appeal  to  this  court,  and  nothing  more.  It  is  clear,  there- 
fore, that  if  such  attorney's  fees  are  not  covered  by  the 
bond,  and  can  not  be  allowed  as  damages  upon  its  breach, 
the  finding  was  contrary  to  law. 

We  are  of  opinion  that  the  language  of  the  appeal  bond, 
following  the  terms  of  the  statute,  is  not  broad  enough  to 
cover,  as  damages  for  its  breach,  the  amount  which  the 
appellee  may  be  required  to  pay  an  attorney  for  his  ser- 
vices in  the  case  on  appeal.  The  language  of  an  under- 
taking in  attachment  is  different.  The  language  of  such 
undertaking  is  that  the  plaintiff '•  will  pay  all  damages 
which  may  be  sustained  by  the  defendant,  if  the  proceed- 
ings of  the  plaintiff  shall  be  wrongful  and  oppressive." 
Code,  sec.  160.  In  such  case,  the  reasonable  amount  paid 
by  the  defendant  in  the  attachment  to  an  attorney,  for  his 
services  in  defending  the  attachment  proceedings,  is  part 
of  the  damages  he  has  sustained  by  reason  of  the  proceed- 
ings, and  may  be  recovered  as  part  of  the  damages  in  an 
action  upon  the  undertaking.  Wilson  v.  Root^  43  Ind. 
486.  So  an  injunction  bond  is  conditioned  "  for  the  pay- 
ment of  all  damages  and  costs  which  may  accrue  by  rea- 
son of  the  injunction  or  restraining  order."  Code,  sec. 
142.  And,  in  an  action  on  such  bond  or  undertaking, 
attorneys'  fees  paid  in  defence  of  the  proceedings  upon 
the  injunction  may  be  recovered  as  part  of  the  damages. 
Raupman  v.  The  City  of  Evansmlle,  44  Ind.  392. 

It  may  be  remarked,  also,  that,  in  an  action  for  mali- 
cious prosecution,  the  plaintiff  may  recover,  as  part  of  his 
damages,  attorney's  fees  paid  out  in  defending  the  mali- 
cious prosecution,  or  for  which  he  has  become  liable. 
Ziegler  v.  Poxoell,  54  Ind.  173. 

But  the  appeal  bond  does  not  stipulate  for  the  payment 
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of  all  damages  that  may  be  occasioned  by  the  appeal,  if  the 
judgment  should  not  be  reversed,  nor  does  it  contain  any 
similar  stipulation.  Its  terras  do  not,  in  our  opinion, 
justify  the  recovery,  on  its  breach,  of  attorney's  fees  paid 
by  the  appellee  for  services  on  the  appeal. 

The  judgment  below  is  reversed,  with  costs,  and  the 
cause  is  remanded  for  a  new  trial. 


Weaver  v.  Voils. 

Set-Opf. — Actionhy  Bemkrupt,  on  Credli  set  off  to  hhn  <m  Exempt — Judg- 
ment against  him  for  Conversion  not  a  Set-Off. — Where,  pending  the  set- 
tlemefit  of  a  bankrupt's  estate,  an  :iction  is  brought  against  him  in  a  state 
court,  for  the  conversion  of  personnl  property  prior  to  the  adjudication  of 
bankruptcy,  he  may,  by  pleading  his  bankruptcy,  staj'  such  proceeding  ; 
but,  if  he  permit  judgment  therein  to  go,  it  is  not  a  proper  set-off  in  the 
bands  of  an  assignee  thereof,  against  whom  he  brings  suit  on  a  chose  in 
action  set  off  to  him  by  the  bankrupt  court  as  exempt  from  execution. 

Prom  the  Greene  Circuit  Court. 

U,  E.  Rose  and  E.  Short,  for  appellant. 

J.  D.  Alexander  and  H.  W.  Letsinger,  for  appellee. 

Scott,  J. — Complaint  by  Voils  against  Weaver,  on  a 
promissory  not«.  Answer,  set-otf;  reply,  bankruptcy  of 
plaintiff;  trial  by  the  court,  and  special  finding  of  facts, 
with  conclusions  of  law  as  follows  : 

"  That  on  the  18th  day  of  January,  1877,  said  plaintiff 
was  adjudged  a  bankrupt,  upon  his  own  petition,  by  the 
District  Court  of  the  United  States  in  and  for  the  District 
of  Indiana,  and  that  William  Wilkins  was  appointed  by 
said  court  assignee  of  said  bankrupt's  estate ;  that,  at  said 
time,  said  Isaac  Weaver,  defendant  herein,  was  indebted 
to  said  Voils  in  the  sum  of  (72.38,  on  an  account,  and  that 
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said  assignee  set  off  to  said  bankrupt  (Voils)  said  account 
as  part  of  his  $300.00,  allowed  him  as  exempt  from  seizure 
and  sale,  by  virtue  of  the  laws  of  the  State  of  Indiana, 
and  that  on  the  26th  day  of  March,  1877,  said  Weaver  ex- 
ecuted to  said  Voils  a  note  for  the  same,  calling  for  the 
sum  of  $76.38,  waiving  valuation  and  appraisement  laws, 
with  interest  at  ten  per  cent,  from  date,  due  one  day  after 
date,  the  same  being  the  note  sued  upon  in  this  cause. 
That  on  the  29th  day  of  January,  1877,  one  Green  C.  Tem- 
pleton  filed  a  complaint  in  the  court  of  John  S.  Page,  a 
justice  of  the  peace  in  Greene  county,  Indiana,  against  said 
Voils,  for  the  conversion  of  personal  property  of  said 
Templeton  in  November,  1876,  and  on  the*  10th  day  of 
February,  1877,  said  Green  C.  Templeton  assigned  said 
judgment  to  the  defendant,  Weaver,  which  is  the  judgment 
mentioned  in  the  defendant's  answer ;  that  said  proceed- 
ings in  bankruptcy  are  still  pending  and  undisposed  of  in 
said  district  court. 

"  Prom  the  foregoing  facts  the  court  finds  the  following 
conclusions  of  law  arising  therefrom : 

"1.  That  the  plaintiff  is  entitled  to  a  judgment  against 
the  defendant,  on  his  said  note,  for  $81.25,  without  relief 
from  valuation  or  appraisement  laws,  and  that  said  judg- 
ment ought  to  bear  ten  per  cent,  interest  and  his  costs  herein 
laid  out  and  expended. 

"  2.  That  said  defendant  is  not  entitled  to  set  off  his 
judgment  mentioned  in  his  said  answer  against  the  said 
note.  John  C.  Robinson,  Judge. 

"  And  the  defendant  excepts  to  said  conclusions  of  law." 

The  only  question  to  be  determined  is,  were  the  conclu- 
sions of  law  correct  ? 

Under  section  5,067  of  Rev.  Stat.  U.  S.,  the  debt  upon 
which  the  judgment  w^as  taken  was  provable.  When  the 
suit  was  brought,  if  Voils  had  pleaded  his  bankruptcy 
that  would  have  stayed  the  proceeding,  and  no  judgment 
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could  have  been  taken  against  him,  though  the  plaintiff 
could,  on  proper  application,  have  had  his  damages  assessed, 
and  then  proved  for  the  amount;  or  he  might  have  waited 
till  the  termination  of  the  proceeding  in  bankruptcy,  and,  if 
tlie  defendant  failed  to  get  his  discharge,  he-  could  have 
proceeded  against  him.  But  we  think  that  the  judgment 
was  not  a  proper  set-off,  pending  the  proceeding  in  bank- 
ruptcy, and  the  conclusions  of  law  were  correct.  We 
have  been  unable  to  find  any  authority  or  case  precisely  in 
point.  The  case  of  Cole  v.  Eoachy  87  Tex.  413,  is  very 
much  like  the  present  case,  and  we  think  supports  the  con- 
clusion arnved  at  in  this  case. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant. 


Grimes  v.  The  State.  as  mi 

fl57  20ii 
Criminal  Law. — Larceny  by  Bailee. — Evidence  of  Intent. — Staiemenis.  of 
Defendant. — On  the  trial  of  a  defendant  indicted  for  larceny,  wherein  the 
evidence  established  that  the  defendant  had  borrowed  the  chattel  alleged 
to  have  been  stolen,  to  take  it  to  a  certain  place,  and  that  he  had  then  gene 
to  a  different  place  and  there  sold  the  chattel  and  used  the  proceeds,  it  was 
competent  for  the  defendant  to  prove,  as  bearing  on  his  intent  in  borrow- 
ing the  chattel,  that  he  had  previously  arranged  to  go  with  another  to  such 
drst  mentioned  place,  and  that  he  did  not  go  there  because  of  the  fkctthat 
tuch  other  person  was  prevented  by  sickness  from  going  with  him. 

Prom  the  Wayne  Circuit  Court. 

W.  A.  Bickky  S.  A.  Forkner  and  J.  F.  Kibbey,,  for  appel- 
lant. 

T,  W.  Woollen,  Attorney  General,  for  the  State.-  * 

BiDDLE,  J. — The  appellant  was  indicted  for  stealing  a 
shot-gun,   the  property  of  Stephen   Estep.     Conviction; 
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punishment,  fine  and  imprisonment  in  the  state-prison  two 
years;  appeal. 

The  only  questions  presented  to  this  court  for  deci- 
sion arise  under  a  motion  for  a  new  trial. 

1.  As  to  the  sufficiency  of  the  evidence  to  sustain  the 
verdict. 

The  substance  of  the  evidence  is  as  follows :  On  the 
19th  day  of  June,  1878,  the  appellant  asked  the  prosecut- 
ing witness  to  borrow  the  gun,  stating  that  he  was  going 
to  Brownsville.  He  thus  obtained  the  gun  and  some 
shells ;  two  or  thre«  weeks  before  this  he  had  talked  with 
the  prosecuting  witness  about  borrowing  the  gun,  and  was 
told  he  could  have  it ;  on  the  same  day  he  got  the  gun,  he 
borrowed  a  valise  from  another  pereon,  stating  that  he  had 
borrowed  the  gun  and  wanted  the  valise  to  carry  the  shells 
in ;  value  of  the  gun  forty -five  dollars ;  on  the  next  day, 
after  obtaining  the  gun  and  valise,  he  was  met  in  the  fore- 
noon, on  the  road  to  Richmond,  having  a  gun  and  valise 
in  his  possession,  travelling  on  foot;  said  ho  was  going  to 
Brownsville ;  on  the  morning  of  the  same  day,  told  a 
policeman  he  was  going  to  Winchester ;  had  a  giin  and 
valise;  was  seen  at  "Winchester  a  few  days  afterwards 
with  a  shot-gun  and  valise ;  said  he  was  a  little  hard  up 
and  wanted  to  go  to  Michigan,  and  would  like  to  sell  the 
gun ;  would  like  to  have  eight  or  ten  dollars,  or  such  a 
matter. 

Appellant  testified  in  his  own  behalf,  stating  the  man- 
ner he  obtained  the  gun  and  valise  much  as  stated  above  ; 
that,  when  he  got  the  gun,  he  intended  to  go  to  Browns- 
ville, and  at  that  time  did  ^ot  intend  to  appropriate  the 
gun ;  did  not  intend  to  take  the  gun  off,  nor  deprive  the 
owner  of  the  property  in  the  gun ;  after  he  got  the  gun 
and  satchel,  he  went  to  his  mother's,  and  next  morning 
started  for  Richmond ;  he  then  stated,  "  I  came  to  Rich- 
mo'"''   and  went  to  my  aunt's,  Mrs.  Druley's;  left  on  the 
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evening  train  for  Winchester ;  have  relations  there ;  I 
didn't  offer  to  sell  the  gun  ;  didn't  go  to  Brownsville,  be- 
cause my  aunt,  Mrs.  Druley,  could  not  go  with  me,  and 
Isaac  Newby  wouldn't  go  ;  I  stayed  at  Winchester  two  or 
three  days,  then  went  to  Chicago,  thence  to  Keokuk, 
thence  to  DesMoines,  thence  to  Winterset  and  Indianola ; 
thence  to  Keokuk,  thence  to  Hannibal,  thence  in  the 
the  county  near  Hannibal,  where  I  spent  the  winter; 
thence  to  St.  Louis,  thence  to  Terre  Haute,  thence  up  the 
Wabash  River  eighteen  miles  ;  fourth  of  July  to  Indian- 
apolis, and  on  the  fifth  came  to  Brownsville,  then  came  to 
Richmond,  and  then  to  Boston  ;  I  got  on  the  road  a  piece, 
and  disposed  of  the  gun ;  I  sold  it ;  I  got  sixteen  dollars ; 
never  returned  the  gun  or  offered  to  pay  for  it." 

The  remaining  part  of  the  evidence  has  no  particular 
force  or  significance,  and  need  not  be  stated. 

2.  The  appellant  complains  of  the  rejection  of  certain 
testimony  by  the  court  upon  objection  made  by  the  State. 

We  have  set  out  the  evidence  above,  that  this  question 
may  be  more  clearly  presented.  At  the  trial  the  apt)ellant 
asked  Mrs.  Druley,  a  competent  witness,  on  the  stand, sev- 
eral questions  of  similar  import,  amongst  them  the  follow- 
ing: 

"What,  if  any  thing,  do  you  know  of  his  (defend- 
ant's) arrangements  for  going  to  Brownsville  on  that  day, 
October  20th,  1878  ?  I'll  ask  you  if  you  had  made  an  ar- 
rangement and  preparations  previous  to  that  day,  October 
20th,  1878,  and  shortly  before,  to  go  to  Brownsville  with 
defendant  that  day?  If  so,  state  what  was  said  and  done 
towards  such  preparation,  before  the  day  of  getting  said 
gun  by  the  defendant  ?  " 

By  the  answers  to  these  questions,  the  defendant  offered 
to  prove  that  he  and  the  witness,  a  day  or  two  before  the 
getting  of  said  gun,  had  made  an  arrangement  to  go  to 
Brownsville  together,  by  railroad,  by  way  of  Richmond, 
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and  that  the  defendant  came  to  her  house  that  inoniing 
in  pursuance  of  such  arrangement,  on  said  day,  and  asked 
the  witness  if  she  was  ready  to  go  to  Brownsville,  and  that 
the  witness  could  not  then  go  with  defendant  becanse  of 
the  sickness  of  her  child.  This  evidence  was  offered  as  a 
circumstance  for  the  jury  to  consider  in  determining  the 
motive  and  intent  of  defendant,  coupled  with  the  act  of 
getting  the  gun. 

As  it  was  incumbent  on  the  State  to  prove,  beyond  a 
reasonable  doubt,  the  existence  of  the  felonious  intent  in 
the  mind  of  the  defendant  at  the  time  he  obtained  the 
gun,  it  was  the  right  of  the  defendant  to  offer  evidence  to 
controvert  or  explain  the  intent,  and  show  that  it  was  not 
felonious ;  and  we  think  the  evidence  offered  for  that  pur- 
pose was  competent.  If  the  offer  had  been  to  prove  such 
previous  arrangement  by  the  statements  of  the  defendant 
alone,  the  objection  would  have  been  well  sustained ;  but 
the  offer  is  to  prove  facts  independent  of  the  defendant's 
statements,  though  coupled  with  them,  tending  to  show 
that  such  an  arrangement  had  been  made  with  the  witness. 
If  such  facts  had  been  proved,  it  would  then  have  been  for 
the  jury  to  say  whether  such  arrangement  had  been  made 
in  good  faith  for  the  purpose  stated,  or  whether  it  was 
made  as  a  mere  contrivance  by  which  to  feloniougly  ob- 
tain the  possession  of  the  gun. 

The  judgment  is  reversed ;  cause  remanded,  with 
instructions  to  sustain  the  motion  for  a  new  trial,  and  for 
further  proceedings.  The  clerk  will  make  the  order  to 
return  the  prisoner  for  trial. 


Dowell  v.  Caffron. 

CoNVSTAirCK  or  Kkal  'EfnATH.—Breneh  of  Covenant — Miaiake  in  Descrip- 
tion.— Reformation  of  Deed, —  Tender.  — In  an  action  upon  the  covenants 
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in  a  deed  of  convejanco  of  real  estate,  alleging  as  a  breach  that  the  de- 
fendant  had  no  title  to,  and  did  not  put  the  plaintiff  in  possession  of,  the 
real  estate  described,  an  answer,  alleging  that,  at  the  time  the  defendant 
executed  the  deed,  he  was  the  owner  of  certain  described  real  estate,  which 
he  had  feold  to  the  plaintiff,  and  for  the  purpose  of  conveying  which  to  the 
plaintiff  the  deed  in  question  was  made,  but  that  by  a  mistake  of  one  H.,  « 
who  drew  up  said  deed,  it  was  made  to  contain  other  land  than  that  in- 
tended to  be  conveyed,  and  that  the  defendant  T£  ready  to  execute  and  de- 
liver to  the  plaintiff  a  warranty  deed  for  the  land  intended  to  be  conveyed, 
but  not  alleging  how  the  scrivener  fell  into  the  mistake,  nor  that  it  was 
mutual,  is  insufScient.  i^utere  t  Whether  a  mistake  in  th.e  description  of 
land  can  be  pleaded  in  bar  of  an  action  upon  the  covenants  in  a  deed. 

From  the  Pulaski  Circuit  Court 

J>.  B.  Mc Connelly  for  appellant. 

J.  G  Nye  and  N.  L.  Agneto,  for  appellee. 

WoRDEN,  J- — This  was  an  action  by  the  appellant,  against 
the  appellee,  upon  the  covenants  contained  in  a  deed  of 
conveyance  of  certain  real  estate  described  therein,  exe- 
cuted by  the  defendant  to  the  plaintiff;  it  being  alleged  in 
the  complaint  that  the  defendant  had  no  title  to,  and  did 
not  put  the  plaintiff  in  possession  of,  the  real  estate  de- 
scribed. 

The  second  paragraph  of  the  defendant's  answer  was  as 
follows : 

"  And  for  a  second  and  further  answer  the  defendant 
says,  that,  at  the  time  he  executed  and  delivered  said  deed, 
be  was  the  owner  of  the  following  real  estate  in  Pulaski 
county  and  State  of  Indiana,  being  bounded  and  de- 
scribed as  follows,  to  wit:"  (Here  follows  the  de- 
scription). ''That  this  defendant  had  sold  said  real 
estate  to  said  plaintiff,  and  that,  for  the  purpose  of  convey- 
ing the  same  to  said  plaintiff,  he  made  and  executed  the 
deed  referred  to  and  set  out  in  the  plaintift^'s  complaint ; 
that  by  a  mistake  of  one  Nathan  8.  Hayne,  who  drew  up 
said  deed,  it  was  made  to  contain  the  land  therein  de- 
scribed, instead  of  the  land  intended  to  be  conveyed  as 


198  SUPREME  COURT  OF  INDIANA. 


Dowell  V.  Cafiron. 


aforesaid  and  sold  by  the  defendant  to  said  plaintift*;  that 
said  defendant  was  not,  at  the  time  of  the  execution  of 
said  deed,  aware  of  the  said  mistake ;  that  said  defendant 
has,  at  all  times  since  he  discovered  said  mistake,  been 
ready  and  willing  to  execute  and  deliver  to  said  plaintift'  a 
warranty  deed  for  the  land  so  intended  to  be  conveyed, 
and  that  he  now  brings  into  court  a  warranty  deed  for 
said  lands,  which  he  is  willing  and  ready  to  deliver  to  said 
plaintiff." 

A  demurrer  for  want  of  sufficient  facts  to  this  paragraph 
of  answer  was  overruled,  and  the  plaintiff  excepted.  Such 
further  proceedings  were  had  in  the  cause  as  that  final 
judgment  was  rendered  for  the  defendant. 

We  are  of  opinion  that  the  paragraph  of  answer  above 
set  out  was  insufficient,  and  that  the  demurrer  to  it  should 
have  been  sustained. 

It  does  not  appear  how  the  scrivener  fell  into  the  mis- 
take imputed  to  him  ;  whether  in  not  describing  the  land 
as  directed,  or  by  describing  it  in  his  own  way,  so  as  to 
embrace,  aa  he  supposed,  the  land  sold.  The  mistake 
does  not  appear  to  have  been  mutual.  For  aught  that  ap- 
pears, the  description  in  the  deed  was  just  as  the  plaintift' 
intended  it  should  be,  and  embraced  the  land  which  he 
understood  he  had  purchased.  A  written  instrument  will 
not  be  reformed  on  the  ground  of  mistake,  unless  the  mis- 
take was  mutual.  Nelson  v.  Davis,  40  Ind.  366.  See,  also, 
Tfie  First  National  Bank  of  Centreville  v.  Gough,  61  Ind. 
147 ;  and  Schoonover  v.  Dougherty,  65  Ind.  463,  and  cases 
there  cited.  For  this  reason  we  think  the  paragraph  of 
answer  bad. 

A  query  may  be  suggested  whether  a  mistake  in  the  de- 
scription of  land  can  be  pleaded  in  bar  of  an  action  upon 
the  covenants  m  a  deed.  Upon  an  action  for  the  breach 
ot  the  covenant  of  seizin,  warranty,  etc.,  should  not  the 
defendant,  in  order  to  obviate  the  effect  of  his  covenants. 
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file  a  counter-claim,  alleging  the  mistake  and  asking  for  a 
reformation  of  the  deed,  so  as  to  embrace  the  land  intended 
to  be  conveyed  and  to  which  he  had  title? 

The  judgment  below  is  reversed,  with  costs,  and  the  cause 
remanded,  with  instructions  to  the  court  below  to  sustain 
the  demurrer  to  the  second  paragraph  of  the  answer. 


m   m 


Leib  et  al.  V.  Butterick  bt  al. 

Flxadino. — Biil  of  Particulars. — ^In  an  action  for  goods  sold  and  de]ivered« 
a  bill  of  particulars  containing  an  account  for  merchandise  denominated 
**  paper  patterns/'  with  proper  dates  and  amounts,  sufficiently  apprises  the 
defendant  of  the  nature  and  amount  of  the  cUim  sued  for,  and  is  there- 
fore sufficiently  specific. 

Samb. — Amendment  after  Evidence  is  Heard. — Contimianee, — It  is  within 
the  discretion  of  the  court,  after  a  cause  has  heen  submitted  to  it 
for  trial  upon  the  original  paragraphs  of  complaint,  and  after  the  evidence 
is  heard,  to  allow  the  plaintiff  to  amend  by  filing  an  additional  par- 
agraph of  complaint,  in  order  to  avoid  any  variance  and  conform  the 
pleadings  to  the  facts  proved  ;  and  if  no  good  cause  be  shown  by  the  de* 
fendant,  by  affidavit,  for  delay  until  the  next  term  of  court,  in  order  to 
Diake  up  the  issues  on  the  added  paragraph,  the  court  may  require  them 
to  be  made  up  at  that  term. 

From  the  Elkhart  Circuit  Court. 

J.  M.  Vanfleety  for  appellants. 

J.  D.  Osbom  and  E,  G.  Herr^  for  appellees. 

WoRDEN,  J. — This  was  an  action  by  .the  appellees, 
against  the  appellants.  The  complaint  originally  contain- 
ed two  paragraphs,  the  first  for  goods  sold  and  delivered, 
and  the  second  upon  an  acceptance.  There  was  a  third 
paragraph  of  complaint  afterward  added,  which  will  be 
noticed  hereafter.  The  issues  joined  were  tried  by  the 
court,  resulting  in  a  finding  and  judgment  for  the  plain- 
tifts. 

The  following  are  the  errors  assigned : 
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"  let.  The  court  erred  in  not  requiring  a  more  specifics 
bill  of  particulars  to  be  filed  with  the'  first  and  third  para- 
graphs of  complaint. 

"  2d.  The  court  erred  in  permitting  the  appellees  to 
file  a  third  paragraph  of  complaint. 

"  3d.  The  court  erred  in  compelling  appellants  to  an- 
swer said  third  paragraph  of  complaint,  contrary  to  rules  4 
and  5  of  the  court. 

"  4th.  The  court  erred  in  overruling  the  demurrer  to 
the  third  paragraph  of  the  complaint. 

"  5th.  The  court  erred  in  overruling  the  motion  for  a 
new  trial." 

.We  proceed  to  consider  the  assigned  errors  in  their 
order. 

The  bill  of  particulars,  it  seems  to  us,  might,  w^ithout 
ferror,  have  been  regarded  as  sufficiently  specific.  It  con- 
tained an  account  for  merchandise,  denominated  '*  paper 
patterns,"  with  proper  dates  and  amounts.  The  bill  might 
have  shown  more  specifically  the  number  of  patterns,  and 
of  what  the  patterns  were  patterns,  but  it  sufficiently 
apprised  the  defendants  of  the  nature  and  amount  of  the 
claim  sued  for. 

The  second  and  third  errors  assigned  may  be  considered 
together. 

It  appears  by  a  bill  of  exceptions  that  the  cause  was 
submitted  to  the  court  for  trial  on  the  two  original  para- 
graphs of  the  complaint,  and,  after  the  evidence  had  all 
been  heard,  the  plaintiffs  asked  and  obtained  leave  to  file 
an  additional  and  third  paragraph.  The  added  paragraph 
was  based  upon  a  special  contract  under  which  the  goods 
mentioned  in  the  first  paragraph  were  sold  and  delivered 
by  the  plaintiffs  to  the  defendants,  and  was  added,  as  we 
suppose,  in  order  to  avoid  any  variance,  and  to  conform 
the  pleadings  to  the  facts  proved. 

Issue  being  taken  upon  the  added  paragraph,  no  further 
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evidence  was  ottered  by  either  party,  but,  by  agreement  of 
the  parties,  the  court  passed  upon  the  case  upon  the  evi- 
dence already  given. 

Upon  the  filing  of  the  additional  paragraph,  the  defend- 
ants asked  that  the  cause  be  continued  until  the  next  term 
of  the  court,  in  order  to  make  up  the  issues  upon  it,  but 
the  court  overruled  the  motion,  and  required  the  defend- 
ants to  plead  to  the  paragraph  at  that  term. 

In  all  this  it  seems  to  us  there  was  no  error.  It  was 
within  the  discretion  of  the  court  to  allow  the  amendment 
to  be  made  by  the  filing  of  the  additional  paragraph  of 
complaint;  and,  as  no  good  cause  was  shown  by  affi- 
davit for  delay  until  the  next  term  of  the  court  in  order  to 
make  up  the  issues,  the  court  was  quite  right  in  requiring 
them  to  be  made  up  at  that  term.  Code,  sees.  94  to  99 
inclusive ;  Hay  v.  The  StatCj  ex  rel.j  58  Ind.  337  ;  Durham  v. 
FechheimeTj  67  Ind.  35. 

The  rules  of  the  court  below,  which  are  supposed  to 
have  been  violated  by  requiring  the  defendants  to  answer 
the  additional  paragraph  of  complaint  at  that  term  of  the 
court,  are  set  out  in  the  bill  of  exceptions,  but  we  do  not 
deem  it  necessary  to  extend  this  opinion  by  copying  them 
here.  We  are  of  opinion  that  the  rules  were  not  violated 
by  the  ruling  of  the  court. 

'No  objection  has  been  pointed  out  to  the  third  para- 
graph of  complaint,  and  we  see  none. 

This  brings  us  to  the  last  assignment  of  error,  the  over- 
ruling of  the  motion  for  a  new  trial.  It  is  insisted  that 
the  amount  found  for  the  plaintiff  was  too  large.  Upon 
looking  through  the  evidence,  we  can  by  no  means  say 
that  the  amount  found  was  too  large,  or  that  the  finding 
was  not  in  all  respects  sustained  by  the  evidence. 

The  judgment  below  is  aflSlrmed,  with  costs. 
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Promissory  Notie. — Inieresi  after  Maiunty^  when  not  Provided  for. — Cetae 
Overruled. — Whore  a  promissory  note  does  not  provide  what  the  rate  of 
interest  shall  be  after  the  maturity  thereof,  it  bears,  after  that  time,  the 
rate  fixed  by  law  to  govern  in  the  absence  of  contract  upon  the  subject, 
Kilgore  v.  Powers,  5  Black f.  22,  overruled  on  this  point. 

Same.— /7?^erc6^  on  Judgment— V nder  the  act  of  Feb.  6th,  1873,  1  R.  S.  1876, 
p.  600,  a  judgment  rendered  on  a  contract  shall  bear  the  same  rate  of  in- 
terest that  the  contract  is  bearing  at  the  time  it  is  merged  in  the  judgment. 

From  the  Wabash  Circuit  Court. 
M,  H.  Kidd,  for  appellant. 

Scott,  J. — This  suit  was  commenced  in  the  Wabash  Cir- 
cuit Court  on  the  22d  day  of  November,  1877,  against 
William  and  Rhoda  Anderson,  the  appellees,  to  recover 
judgment  on  a  note  given  by  William  Anderson  and  to 
foreclose  a  mortgage  given  by  both  to  secure  its  payment. 
Bhoda  was  the  wife  of  Willialm.  The  complaint  is  in 
the  usual  form.  The  appellees  answered  the  general  de- 
nial, and  the  parties  agreed  that  all  matters  of  defence 
might  be  given  in  evidence  under  this  answer.  A  jury 
was  waived  and  the  cause  submitted  to  the  court.  There 
was  a  finding  for  the  appellant  in  the  sum  of  $1,555.38. 
There  was  a  motion  for  a  new  trial  by  the  appellant,  which 
was  overruled  and  exception.  The  appellant  then  moved 
for  a  judgment  bearing  ten  per  cent,  interest,  which  was 
overruled  and  the  appellant  excepted  to  this  ruling,  and 
judgment  was  pronounced- -bearing  six  per  cent,  interest. 
The  evidence  is  in  the  record. 

The  appellant  assigns,  as  errors,  the  overruling  of  his 
motion  for  a  new  trial,  and  the  overruling  of  his  motion 
for  a  judgment  bearing  ten  per  cent,  interest  on  the  amount 
found  due  him.  ^ 

The  following  is  a  copy  of  the  note : 

"  $3,526.50.  Wabash,  Ind.,  Oct.  23d,  1873. 

"  Thirty-six  months  after  date,  I  promise  to  pay  to  the 
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order  of  Daniel  Burns,  three  thousand  five  hundred  and 
twenty-six  dollars  and  fitly  cents,  with  interest  at  ten  per 
cent,  per  annum,  value  received,  without  any  relief  what- 
ever from  valuation  or  appraisement  laws. 

"William  Anderson." 

The  following  are  the  facts  substantially  as  sworn  to  by 
both  parties : 

Appellee  William  Anderson  borrowed  of  appellant, 
September  20th,  1856,  J200.00,  and  gave  his  note  due  one 
day  after  date,  and  agreed  by  parol  to  pay  him  12  per 
cent,  interest.  On  the  15th  day  of  March,  1859,  the  par- 
ties compounded  the  interest  at  12  per  cent.,  due  on  this 
note,  and  added  it  to  the  principal,  and  appellee  gave  a  new 
note  for  the  same.  On  August  16th,  1861,  the  parties  again 
compounded  the  interest  due  in  the  same  way,  and  a  re- 
newal note  was  given  for  this  and  the  principal.  On  the 
3d  day  of  July,  1861,  appellant  borrowed  of  appellee 
1440.00  more,  giving  his  note  for  $500.00,  appellee  reserving 
12  per  cent,  interest  for  the  year.  On  the  18th  day  of 
November,  1861,  appellee's  brother  took  up  both  these 
notes,  and,  incorporating  the  amounts  with  a  debt  of  his 
own,  gave  his  note  for  all.  This  note  was  renewed  by  the 
brother,  August  16th,  1867,  and  the  interest  compounded 
and  charged  at  12  per  cent,  as  before.  On  the  23d  day  of 
November.  1872,  the  debt  of  appellee  was  separated  from 
that  of  his  brother  and  a  new  note  given  by  appellee 
William  Anderson,  including  .interest  compounded  at  12 
per  cent,  yearly  as  before.  November  23d,  1873,  the  interest 
was  again  added  at  12  per  cent,  and  the  note  in  suit  given, 
which  also  included  interest  compounded  annually  at  12 
per  cent,  to  maturity.  All  the  notes  given  were  due  one 
day  after  date,  except  the  one  in  suit,  and  silent  as  to  in- 
terest. The  interest  was  always  compounded  after  due 
except  in  the  case  /of  the  note  sued  on,  and  time  always 
given  on  both  principal  and  interest. 
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Payments  were  made  on  these  notes  as  follows :  Febru- 
ary 18th,  1871,  $100.00.  April  1st,  1871,  $400.00.  Octo- 
ber  23d,  1872,  $10.00. 

This  case  is  like  the  case  of  Burns  v.  Anderson^  anie^ 
p.  181,  decided  at  the  present  term  of  this  court,  except, 
that  in  that  case  the  note  did  not  specify  any  rate  of  inter- 
est, and  in  this  case  the  note  does  provide  for  ten  per  cent, 
per  annum.  The  question  as  to  the  method  of  computing 
the  interest  was  fully  decided  in  that  case,  and  what  is 
said  there  applies  to  this  case  as  to  the  method  of  comput- 
ing interest  up  to  the  time  of  giving  the  note  sued  on  in 
this  case. 

"We  are  unable  to  tell  the  precise  method  adopted  by  the 
circuit  judge  in  computing  the  interest.  But  we  presume 
that  the  interest  was  computed  at  six  per  cent,  up  to  the 
giving  of  the  note  sued  on ;  then  ten  per  cent,  on  the  amount 
due  at  that  time,  until  the  maturity  of  the  note,  and  six 
per  cent,  after  the  maturity  of  the  note  until  the  time  the 
judgment  was  rendered ;  and,  in  fixing  the  rate  of  interest 
the  judgment  should  bear,  the  court  applied  the  rule,  that 
all  judgments  on  contract  should  bear  the  same  rate  of 
interest  which  the  contract  is  bearing  at  the  time  it  is 
merged  in  the  judgment. 

Two  questions  are  presented  for  our  determination : 

1.  What  rate  of  interest  did  the,  note  bear  after  ma- 
turity ? 

2.  What  rate  of  interest  should  have  been  specified  in 
the  judgment? 

The  appellee  promised  to  pay  the  appellant  so  much 
money,  with  ten  per  cent,  interest,  on  a  day  certain.  He 
violated  his  contract,  and  did  not  pay.  The  law  in  force 
at  the  time  this  promise  was  made  provided,  that  for  its 
violation  the  parties  themselves  might  fix,  in  writing,  the 
measure  of  damages,  not,  however,  to  exceed  ten  per  cent, 
per  annum.     In  the  absence  of  an  agreement  in  writing. 
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fixing  the  measure  of  damages,  the  law  fixes  the  measure 
of  damages,  in  such  a  ease,  at  six  per  cent,  per  annum.  In 
this  case  the  note  did  not  provide  what  the  rate  of  interest 
should  be  after  maturity.  The  law  therefore  fixed  the  rate 
of  interest,  as  a  measure  of  damages,  at  six  per  cent,  per 
annum  after  the  maturity  of  the  note. 

In  the  case  of  Brewster  v.  Wakefield,  22  Howard,  118, 
Mr.  Chief  Justice  Taney,  in  delivering  the  opinion  of  the 
court  upon  this  precise  question,  uses  the  following  lan- 
guage : 

"The  contract  Jjeing  entirely  silent  as  to  interest,  if 
the  notes  should  not  be  punctually  paid,  the  creditor  is 
entitled  to  interest  after  that  time  by  operation  of  law, 
and  not  by  any  provision  in  the  contract." 

And  further  along  in  the  opinion,  he  says  :  • 

"  Nor  is  there  anything  in  the  character  of  this  contract 
that  should  induce  the  court,  by  supposed  intendment  of 
the  parties  or  doubtful  inferences,  to  extend  the  stipula- 
tions for  interest  beyond  the  time  specified  in  the  written 
contract.  The  law  of  Minnesota  has  fixed  seven  per  cent. 
per  annum  i:3  a  reasonable  and  fair  compensation  for 
the  use  of  money ;  and  where  a  party  desires  to  exact, 
from  the  necessities  of  the  borrower,  more  than  three  times 
as  much  as  the  Legislature  deems  reasonable  and  just,  he 
must  take  care  that  the  contract  is  so  written,  in  plain  and 
unambiguous  terms ;  for,  with  such  a  claim,  he  must  stand 
upon  his  bond." 

This  was,  at  the  time,  sustained  by  authority,  and  has 
been  since  followed  by  the  Supreme  Court  of  the  United 
States  in  Holden  v.  The  Freedman^s  Savings  ^  Trust  Co., 
October  term,  1879,  and,  in  our  opinion,  expresses  the  cor- 
rect rule.  The  case  of  Kilgore  v.  Powers,  5  Blackf.  22, 
is  expressly  overruled  on  this  point.  "We  are  not  aware  of 
any  other  cases,  in  this  court,  that  have  followed  Kilgore 
V.  Powers,  supra.  If  there  are  any,  they  are  also  over- 
ruled. 
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.  The  next  question  must  be  determined  by  the  interpre- 
tation of  the  act  of  February  5th,  1873.  1  R.  S.  1876, 
600.  We  copy  that  portion  of  the  statute  bearing  directly 
upon  this  question : 

"  Sec.  1.  That  all  judgments  on  contract,  hereafter  ren- 
dered, shall  bear  the  same  rate  of  interest  expressed  in  the 
contract  upon  which  such  judgment  is  rendered." 

This  evidently  means  that  a  judgment  rendered  on  a 
contract  shall  bear  the  same  rate  of  interest  which  the 
contract  is  bearing  at  the  time  it  is  merged  in  the  judg- 
ment ;  and,  as  we  have  decided  that  the  note  was  bearing 
only  six  per  cent,  interest  from  its  maturity  to  the  time  of 
the  rendition  of  the  judgment,  it  follows  that  the  judg- 
ment should  only  bear  six  per  cent,  interest. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant. 


Ex  Parte  Hock. 


MuKDER. — Habeas  Oorpua. — Bail. — Where  a  person  is  in  custody  under 
an  indictment  charging  murder  in  the  first  degree,  such  person  is 
entitled  to  be  admitted  to  bail,  when  the  evidence,  upon  the  hearing  of  his 
petition  for  a  writ  of  habeas  corpus,  shows  that  the  killing  charged  in* the 
indictment  was  the  result  of  a  combat  entered  into  upon  a  sudden  heat 
and  without  any  previous  acquaintance  between  the  petitioner  and  the 
deceased,  and  when  the  proof  as  to  the  guilty  intent  of  the  petitioner  .to 
take  the  life  of  the  deceased  is  not  clearly  evident. 

From  the  Judge  of  the  Clinton  Circuit  Court,  in  vacation. 

N.  R.  Linsday  and  S.  0.  Bayless,  for  appellant. 
T.  WT  Woolleriy  Attorney  General,  If'.  R.  Moore,  Prose- 
cuting Attorney,  and  /.  Claybaugh,  for  the  State. 

NiBLACK,  J. — ^Lewis  Hock  was  at  the  October  term,  1879,  of 
the  Clinton  Circuit  Court,  indicted  for  the  murder  of  Johu 
A.  Thompson. 

The    indictment    charged    Hock    with    having    killed 
Thompson  on  the  29th  day  of  August,  1879,  under  cir- 
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curastances   constituting  the  killing  murder  in  the  first 
degree. 

On  the  11th  day  of  November,  1879,  Hock  being  then 
in  the  custody  of  the  sherift'  of  Clinton  county,  and  con- 
fined in  the  jail  of  that  county,  upon  the  charge  thus  pre- 
ferred against  him,  applied  by  petition  to  the  judge  of  the 
said  Clinton  Circuit  Court  for  a  writ  of  habeas  corpus  to  be 
let  to  bail,  claiming  that  he  was  not  guilty  as  charged  in  the 
indictment.  A  writ  of  habeas  corpus  \\ 2^'^  accordingly  issued, 
returnable  the  same  day,  before  said  judge. 

The  sheriff  having  made  proper  return  to  such  writ,  the 
judge  proceeded  soon  afterward  to  hear  the  evidence  ad- 
duced on  behalf  of  the  petitioner  as  well  as  on  the  part  of 
the  State.  On  the  15th  day  of  November,  1879,  after  having 
heard  the  evidence,  the  judgfe  made  an  order  refusing  to  let 
the  petitioner  to  bail  and  remanding  him  to  the  custody  of 
the  sheriff.  The  petitioner  excepted  to  the  decision  of  the 
judge  and  has  appealed  to  this  court. 

The  evidence  is  in  the  record  and  has  been  by  us  care- 
fully examined  and  considered.  The  killing  charged  in 
the  indictment  was  shown  to  have  been  the  result  of  a 
combat  entered  into  upon  a  sudden  heat,  and  without  any 
previous  acquaintance  between  the  petitioner  and  the  de- 
ceased. 

While  many  of  the  witnesses  made  the  conduct  of  the 
petitioner'  towards  the  deceased  appear  to  have  been  in 
some  respects  brutal  and  indefensible,  we  think  the  proof 
as  to  the  guilty  intention  of  the  petitioner  to  take  the 
life  of  the  deceased  was  not  so  evident  as  to  justify  the 
further  imprisonment  of  the  petitioner  without  bail. 

We  are  therefore  of  the  opinion  that  the  judge  erred  in 
his  refusal  to  admit  the  petitioner  to  bail. 

The  judgment  is  reversed,  and  the  cause  is  remanded 
with  instructions  to  the  iudire  of  the  Clinton  Circuit 
Court  to  let  the  petitioner  to  bail. 
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M7  533  Gaar  bt  al.  v.  Millikan,  Guardian. 

Vendors  Lien. — Promissory  Note, — Mortgage, — Priority  of  Lien, — Evi- 
dence.— In  a  suit  by  the  endorsee,  upon  a  promissory  noto  given  for  the 
purchase-money  of  real  estate,  seeking  judgment  upon  the  note  and  to 
enforce  an  alleged  vendor's  lien  against  such  real  estate,  an  allegation  in 
the  complaint  that  one  of  the  defendants,  a  subsequent  encumbrancer,  took 
his  mortgage  upon  such  real  estate  with  full  knowledge  of  the  existence  of 
^  the  indebtedness  for  the  purchase-money,  of  the  endorsement  of  the   note 

to  the  plaintiff  and  of  the  vendor's  lien,  is  material  as  against  such  defend- 
ant, and  must  be  proved  in  order  to  give  such  vendor's  lien  priority  over 
the  mortgage  lien. 

Supreme  Court. — Judgment  Reversed  as  to  several  AppeUanis  when  only  one 
entitled  to  Reversal,— ^hete  only  one  of  several  parties  appealing  to  the 
Supreme  Court  is  entitled  to  a  reversal  of  the  Judgment,  but  an  affirmance 
as  to  the  other  parties  will  embarrass  the  appellee  in  the  further  proseca- 
tion  of  his  cause  of  action  against  the  party  as  to  whom  the  judgment  is 
reversed,  such  judgment  will  be  reversed  as  to  all. 

From  the  Henry  Circuit  Court. 

W.  Grose^  for  appellants. 
M.  E.  ForkneVy  for  appellee. 

HowK,  C.  J. — In  this  action,  the  appellee  sued  the  ap- 
pellants, in  a  complaint  of  a  single  paragraph,  wherein  he 
alleged,  in  substance,  that  on  the  30th  day  of  April,  1875, 
one  George  Hazzard  sold  and  conveyed  to  the  appellant 
Jacob  Kennard  two  certain  parcels  of  real  estate,  particu- 
larly described,  in  Henry  county,  Indiana,  and,  for  a  part 
of  the  purchase-money  for  said  real  estate,  the  appellant 
Kennard  made  and  delivered  to  said  Hazzard  his  promis- 
sory note,  of  that  date,  filed  with  and  made  a  part  of  said 
complaint;  that  by  said  note  the  appellant  Kennard 
promised  to  pay  said  Hazzard  on  or  before  December  25th, 
1877,  the  sum  of  five  hundred  dollars,  with  ten  per  cent,  in- 
terest from  date;  that  no  security  of  any  kind  was 
given  by  the  appellant  Kennard  to  said  Hazzard,  nor  ac- 
cepted by  him,  for  the  payment  of  said  note  or  of  the  said 
purchase-money  for  which  the  note  was  given  ;  but  that  it 
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was  agreed  between  the  appellant  Kennard  and  said  Haz- 
zard,  that  the  latter  should  retain  a  vendor's  lien  on  said 
real  estate  for  the  payment  of  said  purchase-money  and 
said  note;  that  the  appellant  Kennard  afterward  con- 
veyed and  mortgaged  said  real  estate  to  his  co-appellant 
Abram  Gaar^to  secure  the  debt  of  one  thousand  dollars 
then  owing  to  him  from  said  Kennard ;  that,  at  the  time  said 
debt  was  contracted  and  said  mortgage  was  given,  the  said 
Gaur  had  full  knowledge  of  the  existence  of  said  indebted- 
ness to  said  Hazzard  for  said  purchase-money,  and  of  the 
endorsement  of  the  note  given  therefor,  and  that  said  Haz- 
zard and  the  appellee,  as  the  assignee  of  said  note,  then 
held  a  vendors  lien  on  said  real  estate  to  secure  the  pay- 
ment of  said  note ;  that,  before  the  said  mortgage  was  exe- 
cuted to  said  Gaaf,  the  said  Hazzard  sold,  assigned  and  en- 
dorsed his  said  note  and  vendor's  lien  to  the  appellee,  for 
a  valuable  consideration,  which  endorsement  was  made  in 
writing  on  the  back  of  said  note,  and  was  filed  with  and 
made  a  part  of  said  complaint ;  that  the  said  Kennard  waa. 
insolvent  and  had  no  property  out  of  which  the  appellees' 
said  debt  could  be  made  ;  and  that  his  said  debt  was  then 
due  and  wholly  unpaid.  Wherefore  the  appellee  demand- 
ed judgment  for  six  hundred  dollars,  and  for  the  enforce- 
ment of  his  vendor's  lien  against  all  the  appellants,  etc. 

To  this  complaint  the  appellants  Kennard  and  his  wife 
answered  by  a  general  denial  ;  and  the  appellant  Abram 
Gaar  answered  separately  ♦and  specially.  In  his  answer 
the  said  Gaar  alleged,  in  substance,  that,  on  the  9th  day  of 
March,  1877,  he  loaned  to  the  said  Jacob  Kennard  the  sum 
of  one  thousand  two  hundred  dollars,  to  be  repaid  at  the 
end  of  five  years  from  that  date,  with  ten  per  cent,  interest 
thereon  payable  semi-annually,  and  said  Jacob  executed  his 
notes  to  said  Gaar  to  evidence  the  said  payments;  that,  to 
secure  the  payment  of  said  loan  and  interest,  the  said  Ja- 
cob and  Rebecca  Kennard:  then  and  there  executed  to 
Vol.  LXVIIL-J4t 
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Baid  Gaar  their  mortgage,  a  copy  of  which  was  therewith 
filed,  on  the  same  real  estate  described  in  appellee's  com- 
plaint, and  that  the  said  notes  remained  wholly  unpaid; 
and  the  said  Gaar  denied  that  at  the  time  he  made  the 
said  loan  to,  and  took  the  said  notes  and  mortgage  from, 
the  said  Jacob  Kennard  and  his  wife,  he  hail  any  knowl- 
edge whatever  of  the  existence  of  said  debt  to  said  Haz- 
zard  or  to  the  appellee,  or  of  the  endorsement  or  assignment 
thereof,  or  that  any  such  debt  or  lien  upon  said  lands  ex- 
isted, in  any  manner  whatever ;  and  he  also  denied  any 
knowledge  on  his  part  of  any  of  the  facts  existing  as  al- 
leged in  appellee's  complaint,  at  the  time  he  loaned  said 
money,  and  his  said  notes  and  mortgage  were  executed  to 
him  ;  and  he  further  denied  each  and  every  allegation  in 
appellee's  complaint. 

The  cause  was  tried  by  the  court,  and  a  finding  was 
made  for  the  appellee,  assessing  his  damages  in  the 
amount  due  on  the  note  described  in  his  complaint ;  that 
the  same  was  due  on  account  of  the  purchase-money  of 
the  real  estate  therein  described,  and  that  the  allegations 
of  said  complaint  were  true. 

The  appellant  Abram  Gaar  separately  moved  the  court 
for  a  new  trial,  which  motion  was  overruled,  and  to  this 
decision  he  excepted.  Judgment  was  then  rendered  in 
favor  of  the  appellee,  for  the  amount  found  due  on  the 
note  described  in  his  complaint;  that  this  amount  was 
secured  to  him  by  a  vendor's  lien  on  said  real  estate ;  and 
that  said  lien  should  be  enforced  against  said  real  estate 
and  take  priority  over  the  said  mortgage  of  the  appellant 
Abram  Gaar  thereon.  From  this  judgment  all  the  de- 
fendants below  have  appealed  to  this  court,  and  have  here 
assigned,  as  error,  the  overruling  of  said  Abram  Gaar's 
motion  for  a  new  trial. 

The  only  point  made  by  the  appellants'  counsel,  in  his 
brief  of  this  cause  in  this  court,  is  that  there  is  absolutely 
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no  evidence  whatever  in  the  record,  which  tends  to  show 
that  the  appellant  Abram  Gaar,  at  the  time  he  made  his 
loan  to  Jacob  Kennard  and,  to  secure  the  repayment 
thereof  with  interest,  took  a  mortgage  on  the  real  estate 
described  in  appellee's  complaint,  had  any  knowledge  or 
notice  that  any  part  of  the  purchase-money  of  said  real 
estate  remained  unpaid  by  said  Jacob  Kennard,  or  that 
either  the  appellee  or  his  endorser,  or  assignor,  had  any 
vendor's  lien,  or  lien  of  any  kind,  on  said  real  estate,  to 
secure  the  payment  of  any  sum  of  money.  This  point,  it 
seems  to  us,  is  well  taken,  and  is  fully  sustained  by  the 
record. 

The  gist  of  the  appellee's  complaint  in  this  case,  in  so 
far  as  it  was  attempted  or  intended  to  state  a  cause  of  ac- 
tion therein  against  the  appellant  Abram  Gaar,  was  con- 
tained in  the  averments,  that  at  the  time  he  made  his  loan 
to  said  Jacob  Kennard,  and,  to  secure  such  loan  with  in- 
terest, took  a  mortgage  on  the  real  estate  described  in 
said  complaint,  from  said  Kennard  and  his  wife,  "  said 
Gaar  had  full  knowledge  of  the  existence  of  said  indebted- 
ness to  said  Hazzard,  and  said  endorsement  and  assign- 
ment thereof,  and  that  it  was  for  said  purchase-money,  and 
that  said  Hazzard  and  the  plaintiff,  as  his  assignee,  then 
held  a  vendor's  lien  on  said  land  to  secure  the  pajrment  of 
the  same." 

These  averments  of  the  complaint,  w^e  need  hardly  say, 
were  material,  for  they  constituted  and  contained  the  very 
substance  of  the  appellee's  cause  of  action  against  the  ap* 
pellant  Abram  Gaar.  They  were  denied,  generally  and 
specifically,  in  and  by  the  answer  of  said  Gaar.  There- 
fore, it  devolved  upon  the  appellee,  on  the  trial  of  the 
cause,  to  sustain  these  averments  by  competent  evidence, 
as  he  had  the  burthen  of  the  issues. 

There  was  no  evidence  whatever  introduced  on  the 
trial,  which  tended  even  remotely  to  establish  the  truth  of 
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these  averments  in  the  appellee's  complaint.  Not  only  so^ 
but  the  appellant  Abram  Gaar,  who  was  a  competent  wit- 
ness in  his  own  behalf^  testified  on  the  trial  of  the  cause 
as  follows :  ''At  the  time  of  this  loan,  I  had  no  knowl- 
edge whatever  of  any  claim  upon  the  land,  by  Hazzard  or 
Millikan,"  the  appellee. 

Clearly,  therefore,  as  it  seems  to  us,  the  finding  of  the 
court  for  the  appellee,  as  against  the  appellant  Abram 
Gaar,  giving  the  appellee's  vendor's  lien  a  priority  over 
the  mortgage  lien  of  said  Gaar,  on  the  lands  described  in 
the  complaint,  was  not  sustained  by,  but  was  in  fact  contrary 
to,  the  evidence  in  the  record.  This  is  not  a  case  of  conflict- 
ing evidence,  but  there  is  an  entire  failure  of  evidence  to 
sustain  the  appeIlee*B  case  against  the  appellant  Abram 
Gaar. 

The  court  erred  in  overruling  the  motion  of  said  Abram 
Gaar  for  a  new  trial  of  this  cause. 

As  to  the  defendants  Jacob  and  Rebecca  Kennard,  there 
is  nothing  in  the  record  which  tends  to  show  that  Jacob 
Kennard  did  not  and  does  not  owe  the  appellee  the  pre- 
cise sum  of  money  for  which  the  judgment  was  rendered. 
The  Kennards,  therefore,  are  not  personally  entitled  to  a 
reversal  of  the  judgment  below,  on  their  own  account ; 
but,  as  the  affirmance  of  the  judjs^ent  as  to  them  might 
possibly  embarrass  the  appellee  in  the  further  prosecution 
of  his  alleged  cause  of  action  against  the  appellant  Abram 
Gaar,  it  has  seemed  to  us  that  the  ends  of  justice  would 
probably  be  subserved  by  the  reversal  of  the  entire  judg- 
ment, as  to  each  and  all  of  the  appellants,  and  this  is  done 
accordingly. 

The  judgment  is  reversed,  at  the  appellee's  costs,  and 
the  cause  is  remanded  for  a  new  trial. 


NOVEMBER  TERM,  1879.  218 

AnihoDy  v.  Shick  €t  at. 


Anthony  c.  Shick  et  al. 

Promiseort  NoTB. — PieocUnff. — A  complaint  upon  a  promissory  note^  vrhlch 
alleges  Die  indebtedness  of  the  defendant  to  the  plaintiffs,  as  partners,  upon 
such  note,  giving  the  day  of  the  executioa  of  th«  ^me  by  the  defendant 
tp  the  plaintifis,  its  aiTu>unt,  when  due,  where  payable,  alleging  a  waiver 
of  valuation  and  appraisement  laws,  giving  the  proper  credit  for  a  pay- 
ment, and  averring  that  tbe  remainder  of  the  note  is  due  and  unpaid,  and 
setting  out  as  an  exhibit  a  copy  of  a  note  corresponding  with  the  one  de- 
ficribed  and  referring  to  such  copy  by  a  proper  reference,  is  good  upon  d^ 
murrer. 

From  the  Delaware  Circuit  Court 

T.  S.  Walterhouse^  for  appellant. 

J.  N.  Tcmpler  and  R.  S.  Gregory^  for  appellees. 

Scott,  J. — The  appellees  eued  the  appellant.  Complaint 
as  follows : 

"  Leonard  Sbick  and  William  8hick,  plaintiffs,  complain 
of  Samuel  P.  Anthony,  defendant,  and  say  tbat  the  de- 
fendant is  indebted  to  the  plaintiffs  by  their  firm  name  of 
L.  &.  W.  Shick,  upon  a  certain  promissory  note,  bearing 
date  April  13th,  1876,  and  due  ninety  days  after  the  day 
of  the  date  thereof,  calling  for  two  hundred  and  twenty- 
seven  and  -^^  dollars,  with  ten  per  cent,  interest  after  ma- 
turity, and  signed  by  the  defendant  under  the  name  and 
style  of  S.  P.  Anthony,  a  copy  of  which  note  is  hereto  at- 
tached and  made  a  part  of  this  complaint  and  marked  ex- 
hibit ^A.'  The  whole  of  said  note  is  due  and  unpaid,  ex- 
cept the  sum  of  one  hundred  dollars,  which  was  paid  and 
endorsed  on  said  note  August  20th,  1876.  By  the  terms 
of  said  note,  the  defendant  waives  valuation  and  appraise- 
ment laws,  and  the  note  is  payable  at  the  Citizens'  Nation- 
al Bank  of  Marion,  Indiana.     Wherefore,"  etc. 

A  note  corresponding  in  all  respects  with  the  one  de- 
scribed in  the  complaint  was  filed. 

There  was  a  demurrer  to  the  complaint  for  want  of  suf- 
ficient facts  to  constitute  a  cause  of  action.    The  demurrer 
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was  overruled  and  exception  entered.  The  appellant  then 
answered  in  three  paragraphs  :  General  denial,  payment 
and  no  consideration.  Reply,  denying  the  facts  in  the 
affirmative  answers  ;  trial  by  the  court;  finding  for  the  ap- 
pellees in  the  sum  of  one  hundred  and  fifty-three  dollars 
and  ninety-three  cents;  judgment  on  the  finding. 

The  appellant  thinks  the  court  erred  in  overruling  the 
demurrer  to  the  complaint. 

This  court  is  of  opinion  that  the  court  did  not  err. 

The  judgment  is  affirmed,  with  costs. 


McCormick  et  al.  v.  The  Board  of  Commissioners  of 

Johnson  Co.  et  al. 

County  Commissioners. — Bid  for  Public  Work.—  Bond. — Resident  Freeholder. 
— Conairuction  of  Statute. — The  provision  in  section  1  of  the  act  of  March 
14th,  1877,  Acts  1877,  Spec.  Sess.,  p.  29;  that  no  bid  shall  he  received  or  en- 
tertained by  the  board  of  commissioners  of  any  county  for  the  building  or 
repairing  of  any  county  building  or  work,  unless  accompanied  with  a  good 
and  sufficient  bond,  *'  signed  by  at  least  two  resident  freeholders  sureties." 
means  resident  freeholders  of  the  State,  and  not  of  the  county  merely. 

Samk. — Amount  of  Bond. — Discretion  of  Commissionere. — The  statute  does 
not  prescribe  the  amount  of  the  bond  in  such  case  ;  and  such  bond  being 
authorized  by  law,  and  the  amount  required  not  given,  the  matter  is  left 
to  the  administrative  discretion  of  the  board  of  commissioners,  and  can 
not  be  reviewed  by  an  appellate  court. 

From  the  Johnson  Circuit  Court. 

F.  T.  Hord,  W.  B.  Hard,  JR.  Johnson,  J.  White,  B.   HiU, 
J.  W,  Nichol  and  S.  P.  Oyler,  for  appellants. 
T,  W.  Woollen  and  D.  D.  Banta^  for  appellees. 

BiDDLE,  J. — Patrick  H.  McConnick  and  Patrick  H.  Swee- 
ney, two  of  the  appellants,  brought  suit  against  the  Board  of 
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Commissioners  of  Johnson  county,  Francis  L.  Farmaii  and 
Charles  Pearce,  the  appellees,  to  enjoin  the  board  from 
awarding  to  Farraan  and  Pearce  a  contract  for  building  a 
court-house.  Wesley  C.  Hall  and  David  Pearce,  the  other 
two  appellants,  also  brought  suit  against  the  same  defend- 
ants, for  a  similar  purpose.  In  each  separate  suit  the  com- 
plaint contained  two  paragraphs,  each  averring  that  the 
plaintiffs  were  residents  and  tax-payere  of  Johnson  county* 
The  two  suits  were  consolidated,  and  tried  as  one.  A  de- 
murrer for  the  alleged  want  of  facts  was  overruled  to  the 
firet  paragraph  of  the  complaint,  and  a  demurrer  for  the 
sanne  alleged  cause  was  sustained  to  the  second  paragraph. 

An  answer  of  six  paragraphs  ^as  filed  to  the  first  para- 
graph of  the  complaint,  and  separate  demurrers  for  want 
of  facts  overruled  to  the  second  and  third  paragraphs.  Re- 
ply ;  trial  by  the  court ;  finding  for  the  defendants ;  mo- 
tion for  a  new  trial,  overruled ;  exceptions ;  judgment ; 
appeal. 

It  is  not  necessary  to  state  the  pleadings  any  more  par- 
ticularly, nor  the  causes  for  a  new  trial,  as  the  rulings 
upon  them  all  fall  within  two  questions,  which  arise  npon 
the  construction  of  the  act  of  March  14th,  1877,  Acts  1877, 
Spec.  Sess.,  p.  29,  the  1st  section  of  which  is  as  follows : 

"-Be  it  enacted,''^  etc,  "That  no  bid  for  the  building  or  re- 
pairing any  court-house,  jail,  poor  asylum,  bridge,  fence 
or  other  county  building  or  work,  shall  be  received  or  en- 
tertained by  the  board  of  commissioners  of  any  county  in 
this  State,  unless  such  bid  shall  be  accompanied  by  a 
good  and  sufficient  bond,  payable  to  the  State  of  Indiana, 
signed  by  at  least  two  resident  freeholders  sureties,  which 
bond  shall  guarantee  the  faithful  performance  and  execu- 
tion of  the  work  so  bid  for,  in  case  the  same  is  awarded  to 
said  bidder,  and  that  the  contractor  so  receiving  said  con- 
tract shall  promptly  pay  all  debts  incurred  by  him  in  the 
prosecution  of  such  work,  including  labor,  materials  fur- 
nished and  for  boarding  the  laborers  thereon.'* 
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The  board  of  commissioners  regularly  ordered  and  ad- 
vertised the  letting,  to  receive  bids  for  building  a  court 
house.  McCormick  and  Sweeney  bid  eighty-one  thousand 
eight  hundred  and  fifty  dollars  for  the  work,  and  executed 
their  bond,  under  the  section  quoted,  for  fifty  thousand 
dollars,  with  several  sureties,  three  of  whom  were  residents 
and  freeholders  of  Johnson  county.  Farnian  and  Pearce 
bid  for  the  work  seventy-nine  thousand  and  one  hundred 
dC'llai^,  and  executed  a  similar  bond  under  the  statute,  for 
twenty-five  thousand  dollars,  with  sureties  thereon,  who 
were  residents  of  Marion  county.  The  work  was  let  to 
Earman  and  Pearce. 

It  is  claimed  by  the  appellants  that,  as  the  sureties  on 
the  bond  of  Farman  and  Pearce  were  not  residents  of 
Johnson  county,  the  letting  of  the  work  to  them  by  the 
board  is  without  authority  of  law,  and  thiBrefore  void ;  and 
that,  if  not  void  for  this  reason,  it  is  void  for  the  inadequacy 
of  the  bond  in  amount  to  guarantee  the  performance  of  the 
work.  The  decision  of  these  questions  will  govern  the  case. 

The  counsel  for  appellants  have  expended  much  labor, 
and  cited  many  authorities,  to  convince  us  that  any  con- 
tract made  by  the  board  of  commissioners  contrary  to  law, 
or  without  authority  of  law,  is  void.  In  this  we  agree 
with  the  counsel.  This  court  has  many  times  so  decided. 
The  difficulty  in  the  case  does  not  lie  in  the  principle 
which  must  govern  us  in  the  decision,  but  in  its  application 
to  the  construction  of  the  statute  before  us. 

1.  Are  the  words  in  the  act,  ^'signed  by  at  least  two 
resident  freeholders  sureties,"  to  be  construed  to  mean 
•'signed  by  at  least  two  resident  freeholders  sureties"  of 
Johnson  county  ? 

The  word  '^resident,"  either  as  a  noun  or  adjective,  is  not 
as  frequently  used  in  statutes,  or  legal  proceedings,  as  its 
opposite  term,  "non-resident,"  because  the  rights  of  all  per- 
sons under  the  law  and  in  our  courts  ure  the  same,  unless 
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some  exception  is  shown  to  the  contrary.  The  first,  plain  and 
usual  meaning  of  the  word  "non  resident,"  when  used  in 
a  statute  and  not  restricted,  is  a  non-resident  of  the  State. 
An  action  may  be  brought  against  several  defendants  in 
any  county  where  either  defendant  resides,  and  the  de- 
fendants residing  in  other  counties  will  not  be  held  as  non- 
residents, but  may  be  all  summoned ;  and  a  non-resident 
of  the  State  may  be  sued,  and  process  served  upon  him,  in 
any  county  in  the  State  where  he  may  be  found.  In  an 
action  to  recover  the  possession  of  real  property,  when  the 
defendant  is  a  non-resident,  service  had  upon  his  agent  for 
the  property,  residing  in  the  State,  should  have  the  like  ef- 
fect as  though  made  upon  the  principal.  In  such  case  the 
statute  uses  the  word  "non-resident,"  and  not  the  words 
"non-resident  of  the  State."  It  is  expressly  enacted  that  the 
word  "inhabitant,"  which  is  the  nearest  synonym  to  "resi- 
dent" in  the  English  language,  "may  be  construed  to  mean 
a  resident  in  any  place."  See  sections  33  and  594  of  the 
Code,  and  section  1,  2  R.  S.  1876,  p.  315.  We  believe 
that,  in  legal  matters,  the  words  "non-resident  owner," 
"non-resident  heir,"  "non-resident  plaintiff*,"  "non-resident 
defendant,"  and  "non-resident  witness,"  unless  they  are 
limited  by  other  words,  or  by  the  context,  to  a  county, 
township,  city,  town  or  some  particular  place,  are  general- 
ly held  to  mean  a  non-resident  of  the  State. 

It  has  been  held  by  this  court  that  the  words  "resident 
householder,"  in  the  act  exempting  property  from  sale  on 
execution,  mean  a  "resident  householder"  of  the  State, 
and  is  not  to  be  limited  to  a  "resident  householder"  of  the 
county  where  the  judgment  defendant  resides,  nor  where 
the  property  exempted  may  happen  to  be ;  the  court  re- 
marking: "But  of  what  must  the  debtor  be  a  resident; 
of  a  county,  or  simply  of  the  State  ?  The  statute  does 
not  specify  ;  but  we  think  clearly  of  the  State.  Any  per- 
son who  is  a  resident  of  the  State,  is  entitled  to  the  benefit 
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of  the  provisions  in  question,  without  regard  to  particular 
locality  in  the  State.  The  sovereign  has  said,  without  re- 
gard to  locality,  that  certain  residents  shall  have  certain 
privileges.  This  means,  residents  within  the  jurisdiction 
of  the  sovereign ;  so  that  the  debtor  is  protected  in  his 
transit  from  house  to  house  through  difterent  counties,  as 
well  as  in  a  single  county."  Mark  v.  The  State^  15  Ind.  98. 
In  a  late  case  we  have  held  that  the  words  "any  male  in- 
habitant," etc.,  in  sec.  3  of  the  act  of  March  17th,  1875,  1 
R.  S.  1876,  p.  869,  concerning  the  sale  of  intoxicating  liq- 
uors, mean  any  male  inhabitant  of  the  State,  and  neither 
the  application,  notice,  nor  evidence  on  behalf  of  an  appli- 
cant for  a  license  under  such  act  need  show  that  he  is  a 
resident  of  the  county,  township  or  town  where  he  desires 
to  sell.     Ex  Parte  Laboyteaux^  65  Ind.  545. 

From  this  course  of  reasoning,  and  upon  these  authorities, 
we  conclude  that  the  words  "resident  freeholder,"  when 
not  limited  by  other  words,  by  the  sense  of  the  context,  or 
by  the  subject-matter,  must  be  construed  to  mean  "resi- 
dent freeholder"  of  the  State,  and  should  not  be  restricted 
to  the  county. 

2.  It  is  also  insisted  by  the  appellants  that  the  bond  of 
Farman  and  Pearce  is  too  small  in  amount  to  guarantee  the 
performance  of  the  work. 

The  statute  does  not  prescribe  the  amount  of  the  bond. 
The  bond  being  authorized  by  la\^,  and  the  amount  re- 
quired not  given,  the  matter  is  left  to  the  administrative 
discretion  of  the  board  of  commissioners,  and  can  not  be 
reviewed  by  an  appellate  court.  The  Board  of  Commission- 
ers of  Benton  County  v.  Tenipleton,  51  Ind.  266. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellants. 
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08  219 
CoKTiCBSiON  AND  Sale. — Estoppcl  in  Pais. — Agent — In  an  action  against  l?^  *^ 
A.  and  a  bank,  to  recover  for  certain  personal  property,  alleging  conver- 
sion and  sale,  A.  answered  that,  at  the  time  of  such  alleged  conversion 
and  sale,  he  was  president  of  his  codefendant,  the  bank,  and  that,  in  the 
matter  complained  of,  he  had  acted  only  as  the  agent  of  such  bank  ;  that 
previously  thereto  the  plaintiff  had  owned  and  operated  a  distillery  situ- 
ated upon  real  estate  belonging  to  him  ;  that  the  articles  of  property  de- 
scribed in  the  complaint  were  fixtures  attached  to  such  distillery  ;  that, 
prior  to  the  taking  and  sale  of  said  articles  of  property,  the  distillery  was 
consumed  by  fire,  leaving  said  property  in  the  ruins  ;  that,  while  in  this 
condition,  the  United  States  government  had  seized  the  real  estate,  fixtures 
and  personal  property  for  violations  of  the  revenue  laws  and  for  taxes  and 
penalties  due  the  United  States,  and  sold  the  same  at  public  sale  to  the 
bank,  the  latter  receiving  a  deed  therefor  and  going  into  possession  ;  that, 
at  the  time  the  bank  went  into  possession,  the  plaintiff*  bad  done  nothing 
to  change  the  fixtures  into  personal  property,  and  that  thereafter  said  bank 
invited  the  plaintiff  to  go  upon  the  real  estate  and  take  from  it  all 
property  that  might  belong  to  him,  which  he  did,  leaving  the  property 
named  in  the  complaint,  which  A.,  acting  for  the  bank,  subsequently  sold. 
Held,  that  the  facts  set  up  in  this  answer  are  not  sufficient  to  constitute  an 

estoppel. 
SviBENCE. — Pleadings  in  a  Cause  are  before  the  Court  and  may  he  Commented 
vjym  before  Jury, —The  pleadings  in  a  cause  are  before  the  court  and  con- 
stitute a  part  of  its  proceedings,  without  being  introduced  in  evidence. 
The  averments  contained  in,  and  the  admissions,  if  any,  made  by,  such 
pleadings,  may  be  commented  upon  before  the  jury  in  the  same  manner  as 
any  other  facts  appearing  in  the  cause. 

From  the  Union  Circuit  Court. 

C.  H.  Burckenal,  for  appellant. 

U.  C.  Fox  and  S.  C.  Whitesellj  for  appellees. 

Niblack,  J. — This  action  was  commenced  by  John  Col- 
ter^ against  John  Calloway  and  The  First  National  Bank 
of  Cambridge  City,  in  the  Wayne  Circuit  Court.  The 
venue  was  first  changed  to  Fayette  County  and  afterward 
to  the  Union  Circuit  Court,  where  it  was  tried. 

The  complaint  was  in  two  paragraphs  :  The  first  charged 
that  the  defendants  were  indebted  to  the  plaintifi'  in  the 


220  SUPREME  COURT  OF  INDIANA. 

Colter  V,  Callowuy  et  al. 

sum  of  eight  thousand  dollars,  being  the  value  of  certain 
specified  articles  of  personal  property  constituting  portions 
of  the  debris  of  an  old  distillery  belonging  to  the  plaintiff, 
which  the  defendants  had  taken  and  converted  to  their  own 
use,  and  for  which  they  had  failed  and  refused  to  account. 

The  second  charged  that  the  defendants  were  indebted 
to  the  plaintiff  in  the  further  sum  of  eight  thousand  dol- 
lars, being  the  proceeds  of  certain  articles  of  personal 
property  of  the  plaintiff,  similar  to  those  described  in  the 
first  paragraph,  which  the  defendants  had  sold,  receiving 
the  proceeds  therefor,  and  for  which  proceeds  they  had 
failed  to  account. 

The  defendants  answered  separately,  Calloway  in  five, 
and  the  Bank  in  six,  paragraphs.  The  plaintiff  demurred 
severally  to  the  second,  third  and  fourth  paragraphs  of 
Calloway's  answer,  and  the  demurrer  was  sustained  as  to 
the  fourth  paragraph,  but  overruled  as  to  the  second  and 
third.  The  plaintiff,  also,  demurred  severally  to  the  sec- 
ond, third,  fourth  and  fifth  paragraphs  of  the  answer  of 
the  Bank,  and  his  demurrer  was  sustained  to  the  second 
paragraph  and  overruled  as  to  the  rest. 

Issue  being  joined,  there  was  a  trial  and  verdict  for  the 
defendants.  A  motion  for  a  new  trial  being  overruled, 
judgment  followed  upon  the  verdict.  Errors  are  assigned 
upon  the  various  decisions  made  adversely  to  the  plaintiff, 
the  appellant  here,  during  the  progress  of  the  cause  below. 

The  third  paragraph  of  Calloway's  answer  averred  that, 
at  the  time  of  the  alleged  conversion  and  sale  of  the  prop- 
erty sued  for,  he  was  and  long  previously  had  been  the 
president  of  his  codefendant.  The  First  National  Bank  of 
Cambridge  City,  and  that,  in  taking  and  selling  said  prop- 
erty, he  acted  as  the  agent  and  on  behalf  of  said  bank: 
that,  previously  thereto,  the  plaintiff  had  owned  and 
operated  a  distillery  situated  upon  real  estate  in  and  near 
Cambridge  City,  in  the  county  of  Wayne,  belonging  to 
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him ;  that  the  articles  of  property  described  in  the  com- 
plaint were  fixtures  attached  to  and  connected  with  such 
distillery ;  that,  prior  to  the  taking  and  sale  of  said  articles 
of  property,  the  distillery  building  was  consumed  by  fire, 
leaving  said  articles  of  property  amid  the  ruins  of  said  dis- 
tillery building ;  that  in  this  condition,  and  long  before 
the  taking  and  sale  of  the  property  in  controversy,  the 
United  States  Government  had  seized,  and  taken  into  its 
possession,  all  said  real  estate,  fixtures  and  personal  prop- 
erty for  violations  of  the  U.  S.  Internal  Revenue  laws, 
and  for  taxes  and  penalties  due  the  United  States, 
and  that  at  a  public  sale  of  such  real  estate,  distillery 
property  and  fixtures,  made  by  the  proper  collector  of  in- 
ternal revenue,  for  the  payment  of  such  taxes  and  penal- 
ties, the  said  bank  had  become  the  purchaser  thereof,  and 
had  received  a  deed  therefor  ;  that,  by  virtue  of  such  deed, 
said  bank  had  come  into  the  actual  possession  of  said  real 
estate  and  distillery  property,  which  possession  had  been 
yielded  up  by  the  plaintiff  after  such  sale ;  that,  at  the 
time  said  bank  went  into  the  possession  of  said  real  estate, 
the  plaintiff  had  done  nothing  to  change  such  fixtures  into 
personal  property ;  that,  after  the  sale  and  conveyance  of 
said  real  estate  and  distillery  property  to  the  bank,  said 
bank  invited  the  plaintiff  to  go  upon  such  real  estate,  and 
to  take  from  it  all  such  articles  of  property  as  might  be- 
long to  him,  and  that  the  plaintiff  accordingly  went  upon 
the  premises  and  removed  all  the  property  therefrom 
which  he  claimed,  leaving  the  articles  of  property  named 
in  the  complaint;  that  the  defendant  Calloway,  as  the 
president  of  said  bank,  and  for  its  use  and  acting  on  its  be- 
half, sold  said  last-named  articles  of  property  as  he  lawfully 
might,  the  said  bank  receiving  the  proceeds  thereof, 
whereby  the  plaintiff  was  estopped  from  setting  up  any 
claim  to  said  property  in  suit  or  its  proceeds. 

The  appellant  contends  that  the  facts  set  up  in  the  above 
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paragraph  of  answer  were  not  sufficient  to  estop  him  from 
asserting  a  claim  to  the  property  embraced  within  his 
complaint,  and  that  consequently  the  court  erred  in  over- 
ruling his  demurrer  to  such  paragraph. 

Herman  on  Estoppel,  at  page  341,  sec.  329,  says : 

*'  Parties  are  only  estopped  from  denying  their  own  acts 
when  the  denial  operates  to  the  injury  of  another,  and  when 
such  expressions  are  expressly  designed  to  and  do  influ- 
ence the  conduct  of  such  person.  *  *  * 
Estoppels  in  pais^  as  well  as  those  which  are  technical 
estoppels,  must  be  reciprocal." 

It  may  be  laid  down  as  an  admitted  rule  that  no  declara- 
tions or  acts  give  rise  to  an  estoppel,  unless  they  have  been 
relied  and  acted  upon  by  the  person  in  whose  favor  the 
alleged  estoppel  is  set  up. 

There  is  nothing  in  the  paragraph  of  answer  under  con- 
sideration amounting  to  an  averment  that  the  defendants, 
or  either  of  them,  relied  upon  the  facts  pleaded  as  an 
estoppel  in  taking  possession  and  making  sale  of  the 
property  in  dispute.  The  inference  would  rather  seem  to 
be  that  they  relied  upon  the  strength  of  their  own  title 
to  such  property,  arising  out  of  their  supposed  purchase 
of  it  at  the  collector's  sale. 

The  facts  set  up  as  an  estoppel,  as  above,  tended  to  es- 
tablish an  implied  admission  by  the  plaintift*  that  he  did 
not  have,  or  pretend  to  have,  any  claim  to  the  property 
sold  by  the  defendants  after  they  came  into  the  possession 
of  it  under  their  alleged  purchase,  but  these  facts  were 
not  sufficiently  conclusive  in  their  character  to  amount  to 
an  estoppel.  Fletcher  v.  Holmes^  25  Ind.  458 ;  Cox  v. 
Vickers^  35  Ind.  27 ;  Stewart  v.  Hartman,  46  Ind.  331 ; 
Bigelow  Estoppel,  532. 

The  cause  was  tried  upon  the  theory  that  the  matters  set 
up  in  this  paragraph  constituted  a  good  answer  in  estop- 
pel.    One  of  the  instructions  to  the  jury  was  in   accord- 
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ance  with  that  theory.  We  are  of  the  opinion  that  the 
court  erred  in  adopting  that  theory  upon  the  trial. 
Whether  the  paragraph  was  sufficient  as  an  answer,  inde- 
pendently of  the  facts  set  up  by  way  of  estoppel,  is  a  question 
we  have  not  considered. 

Duringhis  closing  argument  the  plaintiff's  counsel,  for  the 
purpose  of  corroborating  himself  as  to  some  statement  he  had 
made  in  his  opening  argument,  read  the  fourth  paragraph 
of  the  answer  of  the  Bank  to  the  complaint,  and  was  pro- 
ceeding to  comment  upon  that  paragraph,  when  counsel 
for  the  defendants  objected  to  both  the  reading  of  the 
paragraph  and  the  comments  upon  it.  It  is  not  expressly 
stated  what  the  ruling  of  the  court  was  upon  this  objection, 
but  the  reasonable  inference,  from  the  statements  in  the 
bill  of  exceptions,  is  that  the  objection  was  sustained. 

Counsel  for  the  defendants  thereupon  asked  the  court 
to  instruct  the  jury,  "  that  the  answer  of  the  defendants 
can  not  be  considered  as  evidence,  unless  offered  and  ad- 
mitted as  evidence  before  the  evidence  was  closed,"  and 
the  court  so  instructed  the  jury.     This  was  also  erroneous. 

The  pleadings  in  the  cause  are  before  the  court,  and 
constitute  a  part  of  its  proceedings,  without  being  intro- 
duced in  evidence.  The  averments  contained  in,  and  the 
admissions,  if  any,  made  by,  such  pleadings,  may  be  com- 
mented upon  before  the  jury  in  the  same  manner  as  any 
other  facts  appearing  in  the  cause.  The  New  Albany ^ 
etc..  Plank  Road  Co.  v.  Stollcup,  62  Ind.  845. 

Various  other  questions  are  discussed  by  counsel,  but  as 
those  questions,  if  they  shall  arise  upon  another  trial,  may 
not  arise  in  the  same  form,  we  will  not  extend  this 
opinion  by  ruling  upon  them  at  the  present  hearing. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded  for  further  proceedings. 


224  SUPREME  COURT  OF  INDIANA. 


Newhouse  ti  al.  v,  Martin. 


Newhouse  £t  al.  V.  Martin. 

Mistake. — Correeiion  of  Record  of  Sk^iff^s  Return, — Practice. — Demurrer. 
— Pleading, — Motion. — A  court  has  the  power,  tm  motion,  to  order  the 
correction  of  the  clerk's  record  of  the  return  on  an  execution.  And  in 
such  case  neither  demurrer  nor  other  adversary  pleading  is  contemplated, 
though  harmless. 

Same. — Parol  Proof  of  Loss  of  Return. — In  such  case  the  return  will  control 
the  record,  and,  where  it  is  lost,  the  contents  of  the  return  may  be  proved 
by  parol. 

From  the  Harrison  Circuit  Court. 

W.  N.  Tracewell  and  R.  J.  Tracewelly  for  appellants. 
W.  A.  Porter y  for  appellee. 

BiDDLE,  J. — Motion  by  appellee,  in  writing,  to  correct 
the  record  upon  an  execution  docket. 

The  motion  sets  out  the  recovery  of  a  judgment,  the  is- 
suing of  an  ^execution,  a  levy  by  the  sheriff  on  the  north 
half  of  a  certain  quarter  of  a  section  of  land,  advertisement 
and  sale  of  the  land,  and  the  sheriff's  returns  of  the  sale 
upon  the  execution  ;  but  the  clerk,  in  recording  the  returns 
of  the  sheriff  upon  the  execution  docket,  described  the 
land  as  the  south  half  of  the  quarter  section  instead  of  the 
north  half;  in  other  respects  the  record  is  right.  The  ap- 
pellants demurred  and  pleaded  to  the  motion  and  formed 
issues  of  law  and  fact.  This  was  unnecessary,  though 
harmless.  Such  a  motion  is  not  a  common-law  civil  action, 
requiring  adversary  pleadings  ;  it  is  merely  a  motion  an- 
cillary to  the  record  which  precedes  it.  When  the  parties 
are  brought  before  the  court,  the  court  proceeds  to  hear  the 
motion  at  once,  without  adversary  pleadings.  In  this 
case  there  does  not  seem  to  be  any  dispute  about  the  facts* 
nor  does  it  seem  that  any  one  claims  any  interest  in  the 
land  except  the  appellee ;  but  the  appellants  deny  the  pow- 
er of  the  court  to  make  the  correction  of  the  record.  Such 
a  power  existed  in  all  courts  of  record  by  the  •common 
law,  but  is  specifically   defined  and  regulated  by    stat- 
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ute  8  Henry  VI,  C.  12,  which  was  adopted,  with  the 
common  law,  by  this  State,  and  made  a  part  of  our  laws. 

But  the  appellants  insist  that  a  record  can  not  be  correct- 
ed by  parol  proof.  We  do  not  perceive  that  the  court  at- 
tempted any  thing  of  the  kind.  It  was  proper,  the  exe- 
cution and  the  sheriff's  return  thereon  being  lost,  to  allow 
their  contents  to  be  proved  by  parol,  and  then  correct  the 
record  by  the  contents  of  the  execution  and  the  sheriff's  re- 
turn as  proved  by  parol.  If  both  the  sheriff 's  return  and  the 
clerk's  record  were  in  existence,  the  return  would  control 
the  record,  for  the  return  is  the  original,  and  the  record  its 
transcript.  The  making  of  the  record  by  the  clerk  is  a 
ministerial  act,  and  its  correction  affects  no  judicial  act  in 
the  case.  The  evidence  is  sufficient.  The  court  did  not  err 
in  ordering  the  correction  to  be  made.  Bales  v.  Brown  ^ 
57  Ind.  282 ;  Latta  v.  Griffith,  57  Ind.  329 ;  Miller  v. 
Jioyce,  60  Ind.  189. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellants. 

Petition  for  a  rehearing  overruled. 


Hunter  et  al.  v.  Brown. 

DSLITIRY  Bond. — Complaint  by  Execution  Plaintiff.—  Words  and  Phrases. — 
In  an  action  on  a  delivery  bond,  an  allegation  that  the  execution  defend- 
ant had  failed  to  deliver  the  property,  or  to  "pay  the  cash  value 
thereof,"  is  equivalent  to  an  averment  of  a  failure  to  pay  over  the  '*  ap- 
praised "  value  of  property  which  has  been  appraised  or  the  *'  fair  "  value 
where  no  appraisement  has  been  made. 

Same. — Damages, — No  more  than  sufficient  to  satisfy  the  execution,  and  ten 

per  cent,  additional,  recovered  in  such  action. 

Samx. — An  averment  in  the  complaint  that  the  execution  remains  unsatis- 
fied is  a  sufficient  averment  that  it  remains  unpaid. 

Same. — Demand. — Demand  for  delivery  of  the  goods  need  only  bo  made 
where  their  surrender  is  desired  before  the  day  specified  in  the  bond. 

Vol.  LXVIII.— 15 
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From  the  Ripley  Circuit  Court. 

G.  Durbiriy  for  appcllant«. 

W.  D.  Willson  and  T.  E.  WiUson,  for  appellee. 

WoRDEN,  J. — This  was  an  action  by  the  appellee  against 
the  appellants.  Judgment  for  the  plaintift'  below.  The 
only  question  raised  here  is  whether  the  complaint  was 
sufficient  on  demurrer  for  want  of  sufficient  facts. 

The  complaint  alleges  the  recovery  of  a  judgment,  in 
the  Ripley  Circuit  Court,  by  the  plaintiff,  against  Alfred 
G.  Hunter  and  William  H.  H.  Hunter,  for  three  hundred 
and  ninety-nine  dollars,  on  September  10th,  1874  ;  that  on 

the day   of ,   1875,   by   virtue   of  an   execution 

issued  upon  the  judgment,  Henry  Weber,  sheriff  of  the 
county,  levied  on  forty  thousand  feet  of  poplar  lumber,  of 
the  value  of  six  hundred  dollars,  and  ten  thousand  feet  of 
ash  lumber,  of  the  value  of  three  hundred  dollars,  as  the 
property  of  the  judgment  defendants,  to  satisfy  the  judg- 
ment ;  that  the  lumber  was  situate  in  the  county  aforesaid ; 
that  on  April  29th,  1875,  the  defendants  herein  executed 
the  following  delivery  bond,  viz.: 

"  David  Brown  ^ 

r.  \  In  the  Ripley  Circuit  Court. 

Alfred  G.  Hunter  and  (  Judgment  $399. 

William  H.  H.  Hunter.  J 

"•'We  undertake  that  the  following  property,  to  wit: 
Forty  thousand  feet  of  poplar  lumber,  ten  thousand  feet 
of  ash  lumber,  levied  upon  as  the  property  of  Alfred  G. 
Hunter  and  William  H.  H.  Hunter,  by  virtue  of  an  exe- 
cution issued  in  the  above  entitled  case,  by  Henry  Weber, 
sheriff  of  Ripley  county,  Indiana,  shall  be  delivered  up 
to  said  sheriff,  in  the  town  of  Osgood,  in  Center 
township,  in  Ripley  county,  on  Thursday,  the  20th  day  of 
May,  A.  D.  1875,  or  at  any  time  previous  to  said  date, 
upon  demand  being  made,  at  any  time  between  the  hours 
of  10  o'clock  A.  M.  and  4  o'clock  p.  m.,  when  said  officer 
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may  be  ready  to  receive  the  same,  in  as  good  condition  as 
the  same  is  at  this  date,  to  be  sold  by  said  sherift',  by  vir- 
tue of  said  execution ;  and  further,  that  said  Alfred  G. 
Hunter  and  William  H.  H.  Hunter  may  sell  said  property 
at  private  sale,  and,  when  so  sold,  said  Alfred  G.  Hunter 
and  William  H.  H.  Hunter  shall  pay  the  cash  value 
thereof  to  said  sherift*  aforesaid,  to  be  applied  in  satisfac- 
tion of  said  execution;  and  this  undertaking  is  hereby 
made  payable  to  the  execution  plaintiff  in  this  action." 

The  bond  was  duly  signed  and  sealed  by  the  defend- 
ants, and  approved  by  the  sheriff. 

It  was  further  alleged  in  the  complaint,  "  that  on  the 
20th  day  of  May,  1875,  between  the  hours  of  10  o'clock 
A,  M.  and  4  o'clock  p.  m.,  Henry  Weber,  sheriff  as  afore- 
said, demanded  of  defendants  said  property,  but  defend- 
ants refused  to  deliver  said  property,  or  any  part  thereof, 
or  pay  the  cash  value  thereof  to  said  sheriff,  to  be  applied 
in  satisfaction  of  said  execution,  and  that  said  execution 
remains  unsatisfied.     Wherefore,"  etc. 

Where  property  has  been  levied  upon  by  a  sheriff,  it 
must  be  appraised  if  the  execution  is  subject  to  the  ap- 
praisement laws ;  and,  upon  a  delivery  bond  being  executed, 
the  obligors  therein  became  bound  for  the  delivery  of  the 
property  to  the  sheriff  at  a  time  and  place  to  be  named  in 
the  bond,  to  be  sold  according  to  law ;  or,  if  the  property 
has  been  sold  by  the  execution  defendant,  or  is  for  any 
other  reason  not  forthcoming,  for  the  appraised  value  of 
the  property  where  it  has  been  appraised,  and  the  fair 
value  where  it  has  not  been  appraised  ;  but  in  no  case  are 
they  liable  for  damages  beyond  the  amount  due  on  the 
execution,  and  ten  per  cent,  on  the  principal.  Code,  sees. 
457,  458,  461. 

It  is  objected  by  the  appellant,  that,  as  it  appears  by  the 
record  that  the  property  had  been  appraised,  the  averment 
as  to  non-payment  should  have  been  that  the  defendants 
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had  not  paid  the  appraised  value,  instead  of  the  cash 
value,  of  the  property.  We  find  nothing  in  the  complaint 
which  shows  that  the  property  had  been,  or  ought  to  have 
been,  appraised.  But  it  seems  to  us  that  the  words  "cash 
value,"  used  in  the  bond  and  in  the  complaint,  mean,  as 
applied  to  property  that  has  been  duly  appraised,  the  same 
,  thing,  in  substance,  as  appraised  value,  and,  as  applied  to 
property  which  had  not  been  appraised,  the  same  thing  as 
fair  value.  The  appraised  value  of  property  ought  to  be 
its  cash  value;  so  its  cash  value,  is  its  fair  value.  We 
think  the  complaint  substantially  good  in  this  respect. 

It  may  be  observed  that  the  complaint  alleges  the  non- 
payment of  the  cash  value  of  the  property  to  the  sherift', 
without  any  express  averment  that  no  part  of  it  had  been 
paid.  The  entire  value  of  the  property  was  alleged  to 
have  been  nine  hundred  dollars,  but  the  defendants  were 
not  liable  on  the  bond  for  more  than  enough  to  satisfy  the 
execution  and  the  ten  per  cent,  thereon  as  above  stated. 
The  defendants  may  have  paid  to  the  sheriff'  enough  to 
satisfy  the  execution,  and  yet  the  allegation  of  the  com- 
plaint may  be  true,  that  the  defendants  refused  to  pay  to 
the  sheriff'  the  cash  value  of  the  property,  alleged  to  be 
nine  hundred  dollars.  But  the  defective  allegation  is 
aided  by  what  follows,  viz.,  the  averment  that  **  said  exe- 
cution remains  unsatisfied."  If  the  detendants  had  paid 
to  the  sheriff*  enough  to  satisfy  the  execution  in  his  hands, 
the  payment  would  have  satisfied  the  execution.  It,  there- 
fore, sufficiently  appears  from  the  complaint  that  the  de- 
fendants neither  delivered  the  property  nor  any  part  there- 
of, nor  did  they  pay  enough  of  the  value  thereof  to  sat- 
isfy the  execution. 

It  is  also  objected  that  the  complaint  was  bad  in  not 
stating  more  definitely  when  the  execution  issued,  and 
when  the  levy  was  made.  There  is  no  force  in  this  oljjec- 
tion.    If  any  more  certainty  was  necessary  in   these   re- 
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spects,  a  motion  would  have  remedied  the  defect.  Besides, 
the  delivery  bond  recited  the  issuing  of  the  execution  and 
the  levy  upon  the  property,  and  we  see  no  necessity  for 
stating  more  particularly  when  those  things  were  done. 
The  point  i§  made  in  the  appellant's  brief  for  a  supersed- 
eas, that  no  demand  was  made  by  the  sheriff,  at  the  place 
specified,  for  the  delivery  of  the  property.  As  the  time 
and  place  of  delivery  were  specified  in  the  bond,  it  was 
the  duty  of  the  defendants  to  deliver  the  property,  or 
pay  as  stipulated  for,  without  any  demand.  No  diemand, 
therefore,  was  necessary.  The  demand  mentioned  in  the 
bond  was  to  be  mad^  only  in  case  the  property  sliould  be 
required  before  the  day  agreed  upon  for  its  delivery. 

The  demurrer  to  the  complaint  was  correctly  overruled. 

The  judgment  below  is  affirmed,  with  costs  and  five  per 
cent,  damages. 


Bowman  v.  Simpson  et  al. 

titTPBEMB  Court. — Rule  19. — Margiiwl  Notts,  etc. — Appeal  Dtamiased. — 
Ptaciiee, — Fop  a  failure  to  comply  with  rule  19  of  the  Supreme  Court,  re- 
quiring the  paging  of  the  transcript,  the  numhering  of  the  lines,  marginal 
notes,  etc.,  an  appeal  to  that  court  will  be  dismissed  on  motion. 

From  the  Knox  Cipcuit  Court. 

W,  F,  PidgeoUy  for  appellant. 

G.  G.  ReUeyj  W.  C.  Johnson  and  W.  C.  Niblack,  for  ap- 
pellees. 

HowK,  C.  J. — Rule  19  of  the  Rules  of  this  court,  adopted 
on  the  6th  day  of  March,  1871,  and  since  and  now  in  force, 
reads  as  follows : 

"  Rule  19.     The  appellant  shall  cause  the  transcript  to 
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be  paged,  and  the  lines  of  each  page  to  be  numbered.  He 
shall  also  cause  marginal  notes  to  be  placed  on  the  tran- 
script, in  their  appropriate  places,  indicating  the  several 
parts  of  the  pleadings  in  the  cause,  the  exhibits,  if  any, 
orders  of  the  court  and  the  bills  of  exceptions ;  also, 
where  the  evidence  is  set  out,  by  deposition  or  otherwise, 
the  names  of  the  witnesses.  Tlie  appellant,  as  also  the 
appellee,  where  he  shall  assign  cross  errors,  shall  in  his 
brief  refer  specifically  to  the  record  by  page  and  line,  for 
any  and  every  matter  relied  upon  by  him  as  error.'* 

On  the  29th  day  of  January,  1879,  the  appellee  Archi- 
bald C.  Simpson  moved  this  court,  in  writing,  to  dismiss 
this  appeal,  for  the  following  reasons,  to  wit : 

"  The  transcript  in  this  case  contains  seventy-two  pages. 
The  appellant  has  failed  to  comply  with  Rule  19  of  this 
court  in  this,  no' marginal  notes  are  made  on  the  tran- 
script of  said  cause  ;  no  references  are  given  in  the  brief 
of  the  appellant's  counsel  to  those  parts  of  the  transcript 
in  which  the  exceptions  necessary  to  bring  questions  be- 
fore this  court  are  reserved,  the  only  reference  to  the 
transcript  in  said  brief  being  on  page  2,  line  3,  where 
reference  is  made  to  two  deeds  introduced  in  evidence  by 
the  plaintift  on  the  trial ;  there  is  no  index  either  in  the 
said  brief,  in  the  transcript  or  among  the  files  of  said 
cause,  guiding  this  court,  or  said  appellee,  to  any  of  the 
material  parts  of  said  transcript." 

On  the  same  day  this  motion  was  presented,  the  fol- 
lowing memorandum  was  endorsed  thereon  by  this 
court :  "  Will  be  considered  when  the  case  is  decided." 
And  the  motion,  thus  endorsed,  was  placed  with  the  tran- 
script and  other  papers  in  this  cause,  where  it  has  since 
remained,  for  more  than  one  year  past,  as  a  suggestion,  at 
least,  to  the  appellant's  counsel,  that  Rule  19  ought  to  be 
complied  with  before  this  cause  was  considered  by  the 
court. 
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An  examination  of  the  transcript,  on  file  in  this  case, 
shows  an  entire  failure  on  the  part  of  the  appellant  and 
her  counsel  to  comply  with  the  requirements  of  the  rule 
referred  to.  The  rule  is  a  reasonable  one  and  ought  to 
be  enforced ;  and  therefore  the  appellees'  motion  to  dis- 
miss this  appeal  must  be  sustained.  Beigh  v.  Smarr^  62 
Ind.  400. 

This  court  takes  no  pleasure  in  the  dismissal  of  causes 
without  a  decision  upon  their  merits.  But  the  rules  of  the 
court  must  be  adhered  to  and  enforced,  and  especially 
8o,  when  either  of  the  parties  move  for,  and  insist  upon, 
their  enforcement. 

This  appeal  is  dismissed,  at  the  appellant's  costs. 


Beard  v.  Millikak. 

J VDQUKsr.— Payment  io  Sheriff  Holding  Execution. — Entry  of  Saiisf<iction, 
— A  judgment  debtor,  who  pays  the  amount  due  upon  the  judgment  to 
the  sheriif  holding  an  execution  for  its  collection,  will  be  shielded,  al- 
though the  judgment  creditor  may  never  receive  the  money,  and  he  is  en- 
titled, in  a  proceeding  for  that  purpose,  to  have  the  Judgment  entered  sat- 
isfied. 

From  the  Howard  Circuit  Court. 

L.  M.  Conrij  for  appellant. 

J.  O'Brien  and  JU.  GarriguSy  for  appellee. 

BiDDLE,  J. — Complaint  by  the  appellant,  against  the  ap- 
pellee, to  enter  satisfaction  of  a  judgment  alleged  to  have 
been  paid.  The  court,  upon  a  hearing,  refused  to  enter 
the  satisfaction  as  prayed,  and  found  for  the  appellee. 

Two  questions  are  presented  here,  that  the  decision  is 
contrary  to  law,  and  not  sustained  by  the  evidence. 
Wherein  the  decision  is  contrary  to  law  has  not  been  made 
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to  appear.  As  to  the  sufficiency  of  the  evidence  to  sustain 
the  decision :  The  appellant  testified  that  he  paid  the 
balance  due  on  the  judgment  to  the  sheriff,  who  held  an 
execution  for  its  collection,  and  took  a  receipt  therefor ; 
but  the  receipt  was  not  produced  at  the  trial.  The  ab- 
sence of  the  receipt  Avas  accounted  for  by  the  state- 
ment of  the  witness  that  bethought  he  had  burned  it  with 
some  old  papers.  The  appellee  testified  that  he  never 
hud  received  the  balance  due  on  the  judgment. 

We  think  the  court  erred  in  its  decision.  The  appel- 
lant's testimony  makes  a  prima  facie  case  in  his  favor.  A 
payment  to  the  sheriff,  having  the  execution  for  collection, 
will  shield  the  appellant,  although  the  appellee  may  never 
have  received  the  money.  The  appellee's  testimony  that 
he  never  received  the  money  does  not  conflict  in  the  least 
with  the  testimony  of  the  appellant  that  he  paid  it  to  the 
sheriff;  nor  is  there  any  evidence  in  the  case  that  conflicts 
with  his  statement.  It  is  not  a  question  of  the  conflict  of 
evidence,  but  of  a  want  of  evidence  on  the  part  of  the  ap- 
pellee. 

The  judgment  is  reversed,  at  the  costs  of  the  appellee; 
cause  i*emanded,  with  instructions  to  sustain  the  motion 
for  a  new  trial,  and  for  further  proceedings. 

Petition  for  a  rehearing  overruled. 


feJCHOFiELb  V.  Jennings,  Adm'r. 

New  Trial. — Cause  for. — Praciice. — A  cause  assigned  in  a  motion  for  a 
new  trial,  alleging  error  of  law  occurring  at  the  trial,  must  point  out 
in  what  the  error  consisted. 

Same. — Suj)re^ne  Court. — Assigntneni  of  Error. — Exception  to  Judginent. — 
An  assignment  of  error,  that  the  court  helow  erred  "  in  entering  judgment 
upon  the  finding  herein,''  presents  no  question  to  the  Supreme  Court, 
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when  it  appears  that  no  exception  was  taken  to  the  rendition  of  the  judg- 
ment. 
liCOAL  Name. — Middle  Name  or  Initial. — Deed.— -By  the  common  law  h  full 
name  consists  of  one  christian  or  given  name  and  one  surname  or  patro- 
nymic ;  the  two  constitute  the  legal  name  of  the  person.  The  middle 
names  or  initials  of  the  person  do  not  affect  his  legal  name,  and  they  may 
be  inserted  or  not,  or  a  wrong  initial  may  be  inserted,  in  a  deed  or  con- 
tract, without  affecting  its  legal  validity.  *" 

From  the  Boone  Circuit  Court.  '  ** 

J.  W.  Clements  and  J.  L.  Fierce^  for  appellant. 
71  J.  Terhune,  R.  W.  Hanison  and  B.   S.  Higgins,  for 
appellee. 

BiDDLE,  J. — Complaint  on  the  following  promissory  note : 
$560.00.  April  4th,  1871. 

On  or  before  the  25th  day  of  December,  1873,  I 
promise  to  pay  to  Thomas  T.  Wood  five  hundred  and 
sixty  dollars,  value  received,  without  any  relief  whatever 
from  valuation  or  appraisement  laws. 

(Signed,)  **  Thomas  N.  Schofield." 

Upon  the  back  of  the  note  the  following  agreement  was 
written  : 

'*  This  note  is  given  for  the  purchase  of  land  in  which 
the  Redman  heirs  have  an  interest,  which  has  been  con- 
veyed by  Thomas  N.  Schofield  to  Thomas  T.  Wood.  The 
within  note  not  to  be  paid  until  the  said  Wood  makes  the 
title  good  to  said  Schofield  in  said  land.  This  note  is  not 
to  draw  interest  after  maturity  until  the  title  is  secured  by 
Wood  from  the  Redman  heirs. 

(Signed,)  "  Thos.  T.  Wood." 

The  appellant  is  the  maker  of  the  note;  the  appellee  is 
the  administrator  of  the  estate  of  the  payee.  The  appel- 
lant answered  the  complaint  by  a  general  denial  and  five 
special  paragraphs.  Reply  in  denial  to  the  five  special 
paragraphs.  Trial  by  the  court,  and  finding  for  the  appel- 
lee. Motion  for  a  new  trial,  assigning  the  following 
causes : 
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1.  Because  the  finding  and  judgment  of  the  court  are 
contrary  to  law ; 

2.  Because  the  finding  of  the  court  is  not  supported  by 
sufficient  evidence ;  and, 

3.  Because  of  error  of  law  occurring  on  the  trial  of  said 
cause  and  excepted  to  at  the  time. 

The  assignments  of  error  in  this  court  are  as  follows  : 

1.  The  appellant  assigns  for  error  the  overruling  of  the 
motion  for  a  new  trial ; 

2.  That  the  court  erred  in  entering  judgment  upon  the 
finding  herein. 

The  third  cause  assigned  in  the  motion  for  a  new  trial 
is  too  general  to  present  any  question.  It  should  point  out 
wherein,  and  in  what,  the  alleged  error  qf  law  occurred  at 
the  trial,  as  we  have  many  tinies  decided. 

The  second  assignment  of  error  presents  no  question,  as 
no  exception  was  taken  to  the  rendition  of  the  judgment. 

The  first  cause  assigned  for  a  new  trial  has  not  been  dis- 
cussed in  the  appellant's  brief,  and  has  no  ground  in  the 
record. 

This  leaves  the  single  question  presented  by  the  second 
cause  assigned  for  a  new  trial,  and  presented  here  by  the 
first  assignment  of  error,  namely,  the  sufiiciency  of  the 
'evidence  to  sustain  the  finding;  and  the  only  objection 
made  to  the  sufficiency  of  the  evidence  is,  that  the  deed 
tendered  to  the  appellant,  before  suit  brought,  under  the 
agreement  written  on  the  back  of  the  note,  conveyed  the 
interest  of  the  ''Redman  heirs"  in  the  land  sold  to 
Thomas  H.  Schofield,  instead  of  Thomas  N.  Schofield. 

The  purpose  of  a  name  is  to  identity  the  person.  By 
the  common  law,  since  the  time  of  William  the  Norman, 
a  full  name  consists  of  one  christian  or  given  name,  and 
one  surname  or  patronymic.  The  two,  using  the  christian 
name  first  and  the  surname  last,  constitute  the  legal  name 
of  the  person.    Any  one  may  have  as  many  middle  names 
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or  initials  as  are  given  to  him,  or  as  he  chooses  to  take ; 
they  do  not  afFect  his  legal  name;  and  they  may  be  in- 
serted or  not,  in  a  deed  or  contract,  without  affecting  its 
legal  validity.  When  two  or  more  persons  have  the  same 
name,  proof  is  allowed,  aliunde^  to  identify  which  person 
is  meant,  in  any  given  transaction.  No  person  is  bound 
to  Accept  his  patronymic  as  a  surname,  nor  his  christian 
name  as  a  given  uame,  though  the  custom  to  do  so  is  al- 
most universal  amongst  Engliah-Bpeaking  people,  who 
have  inherited  the  common  law.  A  person  may  be  known 
by  any  name  in  which  he  may  contract,  and  in  such  name  he 
may  sue  and  be  sued,  and  by  such  name  may  be  criminally 
punished ;  and  when  a  person  is  known  by  several 
names — by  one  as  well  as  another — he  may  contract  in 
either,  and  sue  and  be  sued  by  the  one  in  which  he  con- 
tracts, and  may  be  punished  criminally  by  either.  And 
names  which  sound  alike  are  held,  in  law,  to  be  the 
same,  though  they  may  be  spelled  by  different  letters. 

This  question  as  to  a  middle  name  or  initial  was  carefully 
examined  by  Worden,  J.,  in  the  case  of  Choen  v.  The 
State^  52  Ind.  347,  wherein  it  was  held,  in  a  criminal  pros- 
ecution for  committing  an  assault  and  battery  upon  George 
W.  Shott,  in  which  the  strictest  construction  is  required, 
that,  where  the  proof  was  that  the  injured  party's  name 
was  George  Shott,  there  was  no  variance  as  to  the  name. 
See,  also,  Gordon  v.  The  State^  59  Ind,  75 ;  and  Ken- 
nedy V.  The   State,  62   Ind.  136. 

From  the  older  reports,  English  and  American,  the 
following  cases  may  be  cited :  Buckmere's  Casey  8  Co. 
Rep.  170 ;  Meredith  v.  Hinsdale,  2  Gaines,  362 ;  Frank- 
lin V,  Talmadge,  5  Johns.  84  ;  Ex  Parte  Snook,  2  Hilt.  566 ; 
Coil  V.  Starkweather,  8  Conn.  289 ;  Edmundson  v.  The 
State,  17  Ala.  179 ;  Keene  v.  Meade,  3  Peters,  1 ;  Games 
v.  Stiles,  14  Peters,  322 ;  The  State  v.  Hughes,  1  Swan,  260 ; 
Abbott  Law  Diet.,  tit.  Name  ;  1  Greenl.  Ev.,  sec.  291. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant. 
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Rkplisyin. — Defective  Verdict. —  Vemre  de  Novo. — In  an  action  of  replevin 
for  a  colt,  the  complaint  alleging  that  "said  defendants  have  possession  of 
without  right,  and  unlawfully  detain  said  colt  from  the  plaintiff"  the  an- 
swer of  general  denial  was  filed.  The  cause  was  tried  by  a  jury  who  re- 
turned the  following  verdict :  '•  We,  the  jury,  find  the  property  was  re- 
plevied in  Miami  county,  and  at  the  commencement  of  this  suit  the  right 
of  and  possession  thereto  was  in  the  plaintiff,  and  assess  his  damages  at 
twentv-five  dollars." 

Heldt  that  the  verdict  was  radically  defective  and  did  not  justify  the  rendi- 
tion of  any  judgment,  and  that  a  motion  for  a  venire  de  novo  should  have 
prevailed. 

Afpeal. — Assignment  of  Error, — Notice  to   Co-Party, — Where  judgment 
has  been  rendered  in  the  court  below,  in  favor  of  the  plaintiff  and  agaiast 
several  defendants,  errors  may  be  assigned  in    the  names  of  a  defendant 
appealing,  if  notice  of  the  appeal  has  been  served  upon  his  codefendants 
as  required  by  section  661  of  the  code. 
Same. — Suhmiasion. —  Waiver  of  Irregularity. — Where  a  caase  has  been  sub- 
mitted upon  the  written'  agreement  of  the  parties,  any  irregularity  in  the 
assignment  of  errors  is  waived. 

From  the  Miami  Circuit  Court. 

L,  Walker  and  R.  P,  Effinger^  for  appellants. 
A.  Taylor^  for  appellee. 

Word  EN,  J. — This  was  an  action  of  replevin  by  John  D. 
Beekman,  ai^ainst  David  Ridenour,  Harrison  Gilbert  and 
Abbey  Ridenour,  and  such  proceedings  were  had  as  that 
judgment  was  rendered  in  favor  of  the  plaintiff  against 
all  the  defendants. 

Errors  are  assigned  in  the  names  of  David  Ridenour  and 
Harrison  Gilbert  alone,  as  appellants,  not  noticing  Abbey 
Ridenour,  but  notice  has  been  served  upon  her  of  the  ap- 
peal by  her  codefendants,  as  required  by  section  551  of  the 
code.  The  errors  are  therefore  well  enough  assigned  in 
the  names  of  those  who  appeal. 

The  motion  of  the  appellee  to  dismiss  the  appeal  on  this 
ground  will  have  to  be  overruled.  Besides  this,  the  cause 
was  submitted  on  the  written  agreement  of  the  parties, 


NOVEMBER  TERM,  1879.  237 


Ridenour  ei  al.  v.  Beekman. 


which  would  seem  to  be  a  waiver  of  the  irregularity,  if 
any  existed.  The  People's  Savings  Bank  v.  Finney ^  68  Ind. 
460. 

The  issues  in  the  cause  were  tried  by  a  jury,  who  re- 
turned the  following  verdict : 

"We,  the  jury,  find  the  property  was  replevied  in 
Miami  county,  and  at  the  commencement  of  this  suit  the 
right  of  and  possession  thereto  was  in  the  plaiutiflF,  and 
assess  his  damages  at  twenty-five  dollars. 

(Signed,)  "George  Clickard,   Foreman." 

The  defendants  moved  for  a  venire  de  novo,  but  the  mo- 
tion wad  overruled  and  exception  taken. 

The  property  replevied  was  a  colt,  and  the  complaint 
alleged  that  "  said  defendants  have  possession  of  without 
right  and  unlawfully  detain  said  colt  from  the  plaintiiF." 

An  answer  of  general  denial  was  tiled. 

We  are  of  opinion  that  the  verdict  was  radically  de- 
fective, and  did  not  justify  the  rendition  of  any  judgment, 
and,  therefore,  that  the  motion  for  a  venire  de  novo  should 
have  prevailed.  The  verdict  does  not,  in  terms,  find  the 
issue  joined  between  the  parties  either  one  way  or  the 
other.  By  a  liberal  reading  in  favor  of  the  plaintiff',  the 
verdict  may  be  construed  as  finding  that  at  the  commence- 
ment of  the  action  the  plaintiff  had  the  right  of  property 
in  the  colt  and  the  right  of  possession  thereof;  but  it  does 
not  find  that  the  defendants  had  possession  without  right, 
or  indeed  at  all,  nor  that  they  detained  the  property 
from  the  plaintiff'  unlawfully  or  otherwise. 

A  material  part  of  the  issue  joined  was  not  passed  upon 
by  the  verdict.  The  plaintiff  may  have  had  the  right  to 
the  property  and  to  the  possession  thereof,  at  the  com- 
mencement of  the  action,  and  it  may  have  been  replevied 
in  Miami  county,  yet  this  did  not  entitle  him  to  judgment 
against  the  defendants  either  for  costs  or  damages,  unless 
the  latter  wrongfully  detained  the  property,  which  is  not 
found  by  the  verdict. 
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"If  the  jury  find  only  part  of  the  issue,  judgment  can 
not  be  entered  on  the  verdict.  .  It  is  void  for  the  wholev 
and  a  veyiire  de  novo  will  be  awarded."  1  Graham  &  Wat, 
New  Trials,  140.  If  the  jury  had  said  that  they  assessed 
the  plaintiff 's  damages  for  the  detention  of  the  property 
at  twenty-five  dollars,  perhaps  it  might  be  construed  as  a 
finding  upon  the  alleged  detention.  But  the  jury  did  not 
say  that.  What  the  damages  were  assessed  for  rests  upon 
mere  inference  and  conjecture,  furnishing  no  ground  upon 
which  a  judgment  can  be  properly  based. 

The  judgment  below  is  reversed,  with  costs,  and  the 
cause  remanded,  with  instructions  to  the  court  below  to 
set  aside  the  verdict  and  award  a  venire  de  novo, 

BiDDLE,  J«,  dissents,  being  of  opinion  that  the  verdict 
was  sufiicient. 


Davis  v.  Foster. 

Instructions.— irAenr^juircrf  hy  Party  to  he  Written,  it  is  Error  to  tn- 
struct  Ora%.— Under  clause  6  of  section  824  of  the  practice  act,  2  R.  S. 
1876,  pp.  160  and  167,  a  party  to  an  action  has  the  right  to  require  the 
court  to  give  its  instructions  to  the  jury  in  writing,  and  it  is  the  duty  of 
the  court  to  comply  with  the  requirement,  and  it  is  error  to  instruct  the 
jury  orally  after  such  request  has  been  made. 

Same. — Applicability  of  hist?'uction. — Supreme  Court. — An  instruction,  sub- 
stantially, that  a  man's  reputation  for  truth  is  made  by  what  his  neighbors 
generally  say  of  him,  and  if  they  generally  say  ho  is  untruthful,  that 
makes  his  general  reputation  for  truth  bad  ;  and  that,  upon  the  other  hand, 
if  a  man's  neighbors  say  nothing  whatever  nbouthini,  as  to  his  truthfulness, 
that  fact,  of  itself,  is  evidence  that  his  general  reputation  for  truth  is  good, 
is  substantially  correct  as  an  abstract  proposition  ;  but,  in  the  absence  of 
the  evidence  from  the  record,  the  Supreme  Court  can  not  pass  upon  its  ap- 
plicability to  the  particular  case. 

Prom  the  Tippecanoe  Superior  Court. 
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W.  C.  Wilson  and  J.  H.  Adams,  for  appellant. 
W.  H.  Bryan  and  J.  L.  McMillin,  for  appellee. 

HowK,  C.  J. — This  suit  was  commenced  by  the  appellee, 
against  the  appellant,  before  a  justice  of  the  peace  of  Tip- 
pecanoe county. 

In  his  complaint,  the  appellee  alleged,  in  substance, 
that  the  appellant  was  indebted  to  him  in  the  sum  of 
one  hundred  and  sixty  dollare  and  fifty  cents,  for  cut- 
ting otf  and  pushing  back  the  banks  of  an  old  ditch, 
with  a  "  Benton  Ditcher,''  and  then  recutting  the  ditch 
with  a  "  State  Line  Ditcher,"  an  average  depth  of  eighteen 
inches,  said  ditch  being  two  hundred  and  fourteen  rods 
in  length,  and  situate  on  the  appellant's  farm,  in  said  Tip- 
pecanoe county;  that  said  ditching  was  done  and  complet- 
ed in  the  summer  of  1877,  for  which  the  appellee  claimed 
seventy-five  cents  per  rod,  making  the  said  Bum  of  one 
hundred  and  sixty  dollars  and  fifty  cents ;  and  that  the 
said  sum  was  due  and  unpaid,  and  for  which,  and  for  other 
proper  relief,  the  appellee  demanded  judgment. 

Before  the  justice,  the  appellant  answered  by  a  general 
denial  and  a  set-off;  and  a  trial  of  the  cause  by  a  jury 
resulted  in  a  verdict  for  the  appellee,  in  the  sum  of 
eighty-five  dollars  and  fifty  cents,  and  judgment  was  ren- 
dered accordingly.  From  this  judgment  an  appeal  was  duly 
taken  to  the  Tippecanoe  Superior  Court,  by  the  defendant, 
below.  In  the  latter  court  the  case  was  again  tried  by  a  jury 
resulting  in  a  verdict  for  the  appellee,  in  precisely  the 
same  amount,  as  in  the  verdict  before  the  justice.  The 
appellant's  motion  for  a  new  trial  having  been  over- 
ruled, and  his  exception  saved  to  this  ruling,  the  court 
rendered  judgment  for  the  appellee,  upon  and  in  accord- 
ance with  the  verdict  of  the  jury. 

In  this  court,  the  appellant  has  assigned,  as  error,  the 
overruling  of  his  motion  for  a  new  trial.  Under  this  alleged 
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error,  the  appellant's  counsel  have  complained,  in  their  brief 
of  this  cause,  of  certain  instructions  of  the  court  to  the  jury 
trying  this  case.  It  is  shown  by  a  bill  of  exceptions,  properly 
in  the  record,  that  the  court  had  been  required  bj^  one  of  the 
parties  to  give  its  instructions  to  the  jury  in  writing. 
This  the  party  had  the  right  to  require  of  the  court  under 
the  fifth  clause  of  section  324  of  the  practice  act,  and  it 
was  the  duty  of  the  court  to  comply  with  the  require- 
ment.   2  R.  S.  1876,  pp.  166  and  167. 

The  evidence  on  the  trial  is  not  in  the  record  on  tile  in 
this  court ;  and  our  only  information  in  regard  to  what 
transpired  during  the  progress  of  the  trial  is  obtained 
from  the  bill  of  exceptions  containing  the  instructions. 
In  the  outset  of  this  bill,  after  a  statement  to  the  effect 
that  the  appellant  had  requested  the  court  to  give  the 
jury  instructions  in  writing,  it  is  said  that,  "  on  the  con- 
clusion of  the  argument,  the  court  proceeded  to  make  the 
following  remarks  orally  to  the  jury,  before  instructing 
the  jury:'*  and  then  followed  these  oral  remarks  of  the 
court  to  the  jury,  covering  fully  two  pages  of  legal  cap 
manuscript,  as  the  same  have  been  reduced  to  writing  iu 
the  bill  of  exceptions.  We  need  not  set  out  these  oral  re- 
marks in  this  opinion ;  it  will  suffice  for  us  to  say,  that 
many  of  the  remarks  would  seem  to  be  not  at  all  im- 
proper, and  were  perhaps  rendered  necessary,  in  explana- 
tion of  some  unpleasant  words  which  had  been  used  in 
the  presence  and  hearing  of  the  jury,  during  the  progress 
of  the  trial.  But  it  can  not  be  questioned,  as  it  seems  to 
us,  that  the  concluding  portion  of  these  oral  remarks 
assumed  both  the  form  and  substance  of  an  instruction  to 
the  jury,  and  would  be  so  received  and  understood  by  the 
jury.  For,  in  the  conclusion  of  these  oral  remarks,  the 
court  did  instruct  the  jury,  both  as  to  what  they  should 
consider,  and  as  to  what  they  should  not  consider, 
in  their    examination    of  the  case  and    in  arriving  at 
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their  verdict.  That  far  forth,  it  is  certain,  we  think, 
that  the  court  erred  in  its  oral  remarks  to  the  jury ;  for, 
the  appellant  having  requested  that  the  instructions  to  the 
jury  should  be  in  writing,  as  he  had  the  right  to  do  under 
the  section  of  the  code  above  referred  to,  the  court  was 
bound  to  comply  with  such  request,  and  was  not  warrant- 
ed in  instructing  the  jury  in  oral  remarks.  This  is  set- 
tled by  the  decisions  of  this  court.  Meredith  v.  Crawford^ 
34  Tnd.  399 ;  Gray  v.  Stivers,  38  Ind.  197 ;  Hardin  v. 
Helton,  50  Ind.  319 ;  and  Provines  v.  Heaston,  67  Ind. 
482. 

The  appellant's  counsel  also  complain,  in  argument, 
of  a  part  of  the  fifth  instruction,  wherein  the  court  in- 
structed the  jury  as  follows  : 

"  A  man's  reputation  for  truth  is  made  by  what  his 
neighbors  generally  say  of  him  in  this  regard.  If  they 
generally  say  he  is  untruthful,  that  makes  his  general  rep- 
utation for  truth  bad.  Upon  the  other  hand,  if  a  man's, 
neighbors  say  nothing  whatever  about  him,  as  to  his  truth- 
fulness, that  fact  of  itself  is  evidence  that  his  general  repr 
utation  for  truth  is  good." 

As  the  evidence  on  the  trial  is  not  in  the  record,  of 
course  we  can  say  nothing  in  regard  to  the  applicability 
of  this  part  of  the  instruction  to  the  case  before  the 
jury.  But,  as  an  abstract  proposition,  we  regard  the 
y'Avt  of  tiic  instruction  quoted,  as  substantially  correct. 
The  first  two  sentences  quoted  are  sustained,  we  think, 
by  1  Greenleaf  on  Evidence,  section  461 ;  and  the  fact 
mentioned  in  the  last  sentence  quoted,  that  a  man's  neigh- 
bors say  nothing  whatever  about  his  truthfulness,  is  evi- 
dence, though  of  a  negative  character,  tending  to  show 
that  his  general  reputation  for  truth  is  good.  Such  evi- 
dence will  depend  very  much  for  its  strength  upon  the 
facts  of  the  particular  case.  Of  this  kind  of  evidence,  it  is 
well  said  in  1  Taylor's  Law  of  Evidence,  page  859,  in  section 
Vol.  LXVIIL— 16 
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825  a,  that,  "Aware  that '  the  best  character  is  generally  that 
which  is  the  least  talked  about,'  they  "  (the  judges)  "  have 
found  it  necessary  to  permit  witnesses  to  give  negative 
evidence  on  the  subject,  and  to  state  that  *  they  never 
heard  any  thing  against  the  character  of  the  person  on 
whose  behalf  they  have  been  called/  Nay,  some  of  the 
judges  liave  gone  so  far  as  to  assert  that  evidence  in  this 
negative  form  is  the  most  cogent  proof  of  a  man's  good 
reputation/'     34  L.  J.,  M.  C.  64  ;  and  10  Cox,  34. 

For  the  reasons  first  given,  we  are  of  the  opinion  that 
the  court  erred  in  overruling  the  appellant's  motion  for  a 
new  trial. 

The  judgment  is  reversed,  at  the  appellee's  costs,  and 
the  cause  is  remanded,  with  instructions  to  sustain  the 
motion  for  a  new  trial. 


Crossan  et  al.  r.  Mat. 


Promissory  'SoT^.—S^ibsequeiii  f^nreiy.^Conirad.^  Consideraium. — Wbcre 
A.  has  signed  a  promissory  note,  not  governed  by  the  law  merchant,  after 
it  has  hcen  executed  by  the  original  maker,  accepted  by  the  payee,  and  the 
contract  evidenced  by  the  note  completel}'  executed,  without  any  new 
consideration,  ho  is  not  bound  thereon. 

Same. — Esioppel.-'Admxssxon, — In  such  case  a  statement  made  by  A.  to  an 
endorsee  of  the  note,  after  its  purchase,  that  such  note  is  all  right,  can  not 
estop  him  to  set  up  the  defence,  nor,  viewed  as  an  admission,  make  him 
liable  upon  the  note. 

Sabie. — Law  Merchant. — In  order  to  place  a  note  upon  tho  footing  of  bills 
of  exchange,  it  should  show  on  its  face  that  it  is  payable  at  or  in  a  bank  ; 
and,  unles^s  it  does  so,  averment  and  proof  that  the  place  named  for  pay- 
ment is  a  bank,  will  not  place  the  paper  upon  the  footing  of  bills  of  ex- 
change. 

From  the  Blackford  Circuit  Court. 

W.  B.  Carroll,  M.  Frashy  W.  A.  Bonham  and  J.   Cant- 
wen,  for  appellants. 

W.  March,  for  appellee. 


NOVEMBER  TERM,  1879.  248 

Crossan  et  at.  v.  May. 


WoRDEN,  J. — The  appellee,  May,  as  the  endorsee  of  Ran- 
6om  &  Bro.,  brought  this  action  against  James  W.  Pow- 
ell, James  M.  Powell,  Elliott  Crossan  and  John  McGeath, 
upon  a  promissory  note  purporting  to  have  been  executed 
*by  the  persons  above  named  as  defendants.  The  note  was 
payable  to  "Ransom  &  Bro.  or  order,  at  their  office  in 
Hartford  City,  Indiana,"  and  it  was  averred  in  the  com- 
plaint that  "said  office  was  a  regular  banking  office,  doing 
a  banking  business  under  the  banking  law  of  the  State  of 
Indiana." 

The  two  Powells  made  default.  Crossan  and  McGeath 
each  answered  separately,  stating  that  each  signed  the  note 
after  it  had  been  executed  by  the  Powells  and  accepted  by 
Ransom  &  Bro.,  and  that  as  to  each  there  was  no  consider- 
ation for  the  execution  thereof.  Reply  in  denial ;  triaJ 
by  the  court ;  finding  and  judgment  for  the  plaintiff. 

Crossan  and  McGeath  appeal,  the  Powells  not  joining 
therein. 

The  evidence  is  in  the  record,  from  which  it  appears  to 
us  that  the  answers  of  Crossan  and  McGeath  were  estab- 
lished. 

The  note,  it  appears,  had  been  executed  by  the  Powells 
to  one  Norville  for  some  property  sold  by  him  to  one  of 
the  Powells,  but  was  made  payable  to  Ransom  &  Bro., 
who  had  no  interest  in  it.  The  inference  is, that  the  note 
was  given  concurrently  with  the  sale  of  the  property.  Af- 
ter it  had  been  thus  given,  while  it  was  in  the  hartds  of 
Norville,  and  without  any  new  consideration  having 
passed,  the  names  of  Crossan  and  McGeath  were  appended 
to  it,  and  it  was  endorsed  in  blank  by  Ransom  &  Bro.  to 
the  plaintiff. 

Upon  these  facts,  the  appellants  can  not  be  held  liable 
upon  the  note.  The  consideration  for  which  the  note  was 
originally  given  by  the  Powells,  their  contract  evidenced 
by  the  note  having  been  completely  ex^buted,  was  not  a 
sufficient  consideration  for  the  subsequent  execution  of  the 
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note  by  the  appellants,  Bingham  v.  Kimball^  17  Ind.  896; 
Tousey  v.  Taw,  19  Ind.  212  ;  Davidson  v.  Kin^,  51  Ind.  224. 

The  plaintift*  testified,  as  we  understand  the  evidence, 
that,  after  he  had  purchased  the  note,  McQeath  told  him 
it  was  all  right.  This  statement,  made  after  the  purchase 
of  the  note  by  the  plaintift',  can  not  estop  McGeath  to  set 
up  the  defence,  as  the  purchase  was  not  made  on  the  faith 
of  the  statement.  Jones  v.  Dorr^  19  Ind.  384 ;  Windle  v. 
Canaday^  21  Ind.  248.  Nor  can  the  mere  statement  of  Mc* 
Geath,  viewed  a&an  admission,  obviate  the  force  of  the  un- 
contradicted facts  above  stated. 

But  it  is  insisted  by  counsel  for  the  appellee  that  the 
note  was  governed  by  the  law  merchant,  and,  therefore,  that 
the  appellants  could  not  set  up  the  defence  to  it  against  an 
innocent  holder,  and  we  presume  this  may  have  been  the 
theory  on  which  the  case  was  decided  below. 

"Notes  payable  to  order  or  bearer  in  a  bank  in  this 
State"  only  are  put  upon  the  footing  of  bills  of  exchange, 
1  R.  S.  1876,  p.  636,  sec.  6. 

In  Walker  y.  Woollen^  54  Ind.  164,  it  was  held  that  where 
a  note  was  made  payable  at  a  named  bank,  in  a  place 
named,  but  without  naming  the  state,  it  would  be  pre- 
sumed that  the  bank  was  in  the  State,  rather  than  out  of 
it,  and  that  the  paper  was  governed  by  the  law  merchant. 
But  the  case  before  us  is  entirely  different.  There  is  noth- 
ing on  the  face  of  the  note  here  to  indicate  that  it  is  paya- 
ble at  or  in  any  bank  at  all. 

The  office  of  Ransom  &  Bro.  in  Hartford  City,  Indiana, 
may  have  been  a  banking  or  any  other  kind  of  an  office, 
so  far  as  any  information  is  derived  from  the  face  of  the 
note.  If  it  could  be  shown  by  averment  and  proof  that 
the  office  mentioned  was  a  bank,  and  if,  upon  such  show- 
ing, the  note  were  held  to  be  governed  by  the  law  mer- 
chant, then  it  must  be  held  that  a  note  may  be  governed 
by  the  law  merchant,  or  by  that  system  that  pertains  to 
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notes  not  governed  by  the  law  merchant,  as  facts  might  be 
developed  not  appearing  upon  the  face  of  the  note. 

We  are  not  willing  to  adopt  a  rule  of  construction  that 
would  lead  to  such  uncertainty.  The  law  ought  to  be,  and 
such  ve  think  it  is,  that  the  purchaser  of  a  note,  when  he 
bu3'8  it,  may  know  whether  it  is  governed  by  the  law  mer- 
chant or  otherwise.  This  he  could  not  know  if,  the 
question  depended  upon  extrinsic  facts  not  appearing  on 
the  face  of  the  note.  It  seems  to  us,  therefore,  that,  in  or- 
der to  place  a  note  upon  the  footing  of  bills  of  exchange, 
it  should  show  on  its  face  that  it  is  payable  at  or  in  a  bank, 
and  that,  unless  it  does  so,  averment  and  proof  that  the 
place  named  for  payment  is  a  bank  will  not  place  the  pa- 
per upon  the  footing  of  bills  of  exchange. 

The  counsel  for  the  appellee  has  cited  the  case  of  Gordon 
V.  Montgomery^  19  Ind.  110,  in  which  it  was  held  that  a 
note  payable  at  the  office  of  the  Ohio  Insurance  Company 
was  governed  by  the  law  merchant.  It  was  so  held  be- 
cause the  Ohio  Insurance  Company  w^as  a  bank  estab- 
lished by  that  name  by  a  public  law,  of  which  the  court 
took  judicial  notice.     The  case  is  not  at  all  in  point  here. 

The  judgment  below,  as  against  the  appellants  herein, 
is  reversed,  with  costs,  and  the  cause  remanded  for  a  new 
trial. 

Petition  for  a  rehearing  overruled. 


Patton,  Adm'r,  et  AL.  r.  Rankin  et  al.  Lg  ^ 


HusBXND  AND  WiTX. — Land  held  by  EniireUes, — Crops, — Execution  against 
Husband. — A  crop  raised  on  land  held  by  husband  and  wife  by  entireties 
is  held  by  them  in  the  same  manner  and  subject  to  the  same  law  as  the 
land  itself ;  and  such  crop  is.  therefore,  not  subject  to  levy  and  sale  on  an 
execution  against  the  husband. 

From  the  Rush  Circuit  Court. 

B.  W.  Wilson  and  W.  B.  Wilson,  for  appellants. 
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9.  jB.  Sleeih,  J.  W.  Study,  O.  C.  CJUxrk  and  J.  TT.  BroicTiy 

for  appellees. 

Scott,  J. — This  action  was  brought  by  the  appellees, 
against  the  appellants,  to  enjoin  the  sale  of  certain  corn 
levied  on  by  the  appellant  Hall,  as  sheriff,  by  virtu^  of  an 
execution  issued  on  a  judgment  in  the  Decatur  Circuit 
Court,  in  favor  of  Josiah  M.  Collins,  of  whose  estate  the 
appellant  Patton  was  the  administrator. 

It  appears  from  the  complaint,  that  Samuel  Donnell  was 
the  father  of  the  appellee  Hester  Rankin  ;  that  Hester  and 
James  Rankin  were  husband  and  wife ;  that,  on  the  13th 
day  of  August,  1861,  the  father  conveyed  to  his  daughter 
and  her  husband  certain  land,  which  is  described,  jointly, 
giving  them  a  title  by  entireties,  as  an  advancement  to  his 
daughter;  that  Hester  and  James  Rankin  and  family 
lived  on  the  land  ;  that  a  crop  of  corn  was  raised  on  the 
land  by  James  Rankin  and  a  minor  son  of  James  and 
Hester;  that,  on  the  13th  day  of  May,  1874,  Collins,  the 
intestate,  recovered  a  judgment  in  the  Decatur  Circuit 
Court  against  James  A.  Rankin,  the  husband  of  Hester ; 
that  Collins  died,  and  Patton  became  the  administrator  of 
his  estate;  that  in  July,  1876,  Patton  had  an  execution 
issued  on  the  judgment  in  favor  of  Collins,  his  intestate, 
and  that  by  virtue  of  this  execution  the  corn  was  levied 
on  by  the  appellant  Hall,  as  the  sheriff  of  Rush  county  ; 
that  the  sheriff*  had  advertised  the  corn,  and  was  about  to 
sell  the  same  on  said  execution.  Prayer  for  a  perpetual 
injunction. 

The  defendants  demurred  to  the  complaint  for  the  want 
of  sufficient  facts.  The  demurrer  was  overruled  and  ex- 
ception entered. 

The  precise  question  for  our  determination  is  whether  a 
crop,  raised  by  a  husband  upon  land  held  by  husband  and 
wife  by  entireties,  is  subject  to  levy  and  sale  on  an  execu- 
tion against  the  husband. 
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This  court  has  decided,  that,  where  land  is  deeded  to 
husband  and  wife,  the  husband  has  not  such  an  estate  in 
the  land  as  is  subject  to  sale  on  execution.  Davis  v.  Clafky 
26  Ind.  424.  It  has  also  been  decided  by  this  court,  that 
where  land  is  conveyed  to  husband  and  wife,  and  held  by 
thera  by  entireties,  the  husband  can  not  convey  any  inter- 
est in  such  land  by  his  separate  deed.  Arnold  v.  Arnold^ 
30  Ind.  305. 

It  has  also  been  decided  by  this  court,  that,  where  land 
is  held  by  entireties  by  husband  and  wife,  the  husband 
can  not  mortgage  the  land,  and  that  a  mortgage  by  the 
husband,  on  land  thus  held,  the  wife  not  joining  therein, 
is  void.     Chandler  v.  Cheney^  37  Ind.  391. 

It  has  been  held  by  this  court,  that  the  rents  and  profits 
of  land  belonging  to  a  married  woman  can  not  be  sold  on 
execution  against  the  husband,  without  the  consent  of  the 
wife.     Montgomery  v.  Hickman^  62  Ind.  598. 

We  now  decide  that  a  crop,  raised  on  land  held  by  hus- 
band and  wife  by  entireties,  is  held  by  them  in  the  same 
manner  and  subject  to  the  same  law  as  the  land  itself;  and 
such  crop  is,  therefore,  not  subject  to  levy  and  sale  on  an 
execution  against  the  husband. 

The  demurrer  to  the  complaint  was  properly  overruled. 

The  judgment  is  a£lrmed,  at  the  costs  of  the  appellants. 
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Taxatiox, — DebU. — Domicile  of  Creditor. — AU  debts,  of  every  kind  and  H7  690| 
nature,  due  to  pereons  having  a  domicile  in  this  State,  are  taxable  to  the  \^^  ^^< 
creditor  where  he  has  his  domicile. 

Same. — Agent  doing  Business  in  this  State. — Situs  of  Debt,— AW  debts,  of 
every  kind  and  nature,  due  from  persons  having  a  domicile  in  this  State, 
to  persons  not  having  a  domicile  therein  on  the  day  named  in  the 
statute,  unless  in  the  hands  of  an  agent  dofng  business  in  this 
State,  from  which  such  debts  have  sprung,  have  no  situs  in  this  State, 
but  have  a  situs  where  the  creditor  has  his  domicile,  and  are  not  taxable 
in  Indiana, 
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From  the  Tippecanoe  Circuit  Court. 

J.  Park,  for  appellauts. 

H.  W.  Chase,  F.  S.  Chase  and  F.  W.  Chase,  for  appellee. 

Scott,  J. — Thia  was  an  action  by  the  appellee,  against 
the  appellant,  as  treasurer  of  Tippecanoe  county,  to  enjoin 
the  collection  of  eleven  thousand  six  hundred  and  eighty 
dollars  and  seventy-three  cents  taxes,  claimed  to  have  been 
illegally  assessed  against  the  appellee. 

The  complaint  reads  as  follows : 

"  Ainsworth  H.  Byrns,  plaintift',  complains  of  Bennett 
Foresman,  as  treasurer  of  Tippecanoe  county,  and  the 
Board  of  Commissioners  of  the  county  of  Tippeca- 
noe, State  of  Indiana,  defendants,  and  says  that  he,  the 
plaintiff,  is  a  citizen  of  the  State  of  Indiana,  and  a  resident 
of  said  county  of  Tippecanoe,  and  has  been  such  citizen 
and  resident  for  more  than  ten  years  last  past,  and  that  he 
is  the  owner  of  personal  property  situate  in  said  county,  li- 
able to  be  seized  and  sold  for  taxes,  to  the  amount  of  five 
hundred  dollars  and  upward. 

*' The  plaintiff  further  says  that  the  Equitable  Trust 
Company,  of  New  London,  in  the  State  of  Connecticut,  is 
a  corporation  authorized  by  its  charter  to  loan  money  up- 
on bonds  and  other  obligations,  and  to  sell  and  dispose  of 
its  securities  in  such  manner  as  it  may  determine,  having 
its  principal  office  in  the  city  of  New  York ;  that  said 
Trust  Company  has  been  engaged  under  its  charter,  for 
more  than  six  years  last  past  in  the  business  of  loaning 
money  at  the  said  city  of  New  York,  in  the  State  of  New- 
York,  upon  bonds  and  other  obligations  secured  by  mort- 
gage, to  the  citizens  of  the  State  of  Indiana  applying 
therefor. 

"  The  plaintiff  further  says  that  about  six  yeai^s  ago  he 
entered  into  and  commenced  acting  under  an  oral  arrange- 
ment or  understanding  with  the  officers  of  said  Equitable 
Trust  Company,  that  any  written  applications  from  per- 


NOVEMBER  TERM,  1879.  249 

Foresman  et  al,  v.  Byi-ns. 


sons  residing  in  the  State  of  Indiana,  desiring  to  borrow 
money  upon  their  bonds  or  other  obligations,  to  be  secured 
by  mortgage  upon  real  estate  in  said  last  named  State,  which 
the  plaintiff  should  forward  and  recommend  to  said  Trust 
Company,  would  be  entertained  by  the  company,  and  if 
such  application  should  meet  the  approval  of  said  compa- 
ny, its  officers  and  counsel  in  New  York,  then  the  plain- 
tiff was  authorized  to  prepare  and  have  executed  the  bonds 
and  other  obligations  of  such  borrowers  and  mortgages 
upon  real  estate  to  secure  the  same,  together  with  receipts 
duly  signed  by  the  borrowers  for  the  moneys,  and  forward 
them  to  said  Equitable  Trust  Company;  thereupon  said 
company  would  and  did  pay  over  to  such  borrowers  the 
amounts  of  money  agreed  to  be  loaned  to  them,  by  depos- 
iting such  amounts  to  the  credit  of  the  plaintiff  as  agent 
for  such  borrowers,  in  a  bank  in  the  city  of  New  York, 
and  advise  the  plaintiff*  as  such  agent  of  such  deposit, 
whereupon  the  plaintiff  would  and  did  draw  his  checks 
upon  such  deposits  and  negotiate  the  same  at  some  bank 
in  Indiana,  and  from  the  proceeds  thereof  pay  over  to  such 
borrowers  the  amounts  of  such  loans,  less  the  agreed  com- 
missions to  the  plaintiff  for  the  procuring  of  such  loans  to 
such  borrowers.  And  the  plaintiff  further  says,  that  in  all 
business  transactions  engaged  in  by  him,  relating  to  the 
loans  of  said  Equitable  Trust  Company  during  the 
last  six  years  to  borrowers  in  Indiana,  he,  the 
plaintiff,  has  acted  under  and  in  pursuance  of  said 
oral  arrangement  or  understanding  in  manner  afore- 
said, and  not  otherwise,  and  in  no  case  has  he  ever 
had  in  his  possession,  or  under  his  control,  any  of  the 
money  invested  or  loaned  by  said  Equitable  Trust  Com- 
pany, in  the  State  of  Indiana,  nor  has  said  Trust  Com- 
pany ever  paid  or  agreed  to  pay  the  plaintiff'  any  compen- 
sation for  making  loans  in  Indiana,  but  said  Trust  Com- 
pany, in  making  its  loans  to  borrowers  in  Indiana  through 
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the  instrumentality  of  the  plaintift',  kept  and  retained  such 
moneys  in  its  own  possession  and  control  in  the  city  of 
New  York  until  after  the  delivery  to  it  of  those  bonds, 
mortgages  and  receipts  of  the  borrowers;  whereupon 
said  Trust  Company  would  pay  over  to  such  borrowers  the 
money  loaned  them  through  the  instrumentality  of  the 
plaintifi,  in  manner  aforesaid. 

"Wherefore  plaintiff*  says  that  all  moneys  loaned  by  said 
Equitable  Trust  Company  were,  when  they  came  to  the 
hands  of  the  plaintiff",  the  money  of  the  borrowers,  which 
were  immediately  delivered  over  by  the  plaintiff*  as  their 
agent  to  them. 

"  The  plaintiff' further  shows  that  he  has  been  engaged 
in  negotiating  for  the  loans  of  money  upon  applications 
received  in  addition  to  those  made  to  the  said  Equitable 
Trust  Company  as  aforesaid. 

"That,  upon  the  receipt  of  such  applications  that  seemed 
desirable  to  the  plaintiff',  and  that  he  was  satisfied  would 
readily  be  taken  by  capitalists  and  others  when  offered  to 
them,  he  examined  abstracts  of  title,  etc.,  and  prepared 
papers  for  such  loans,  and  not  knowing  at  all  times  at  the 
time  of  preparing  such  papers  by  whom  the  loans  would 
be  taken,  and  for  the  purpose  of  facilitating  the  negotia- 
tion of  such  loans,  and  tor  the  purpose  of  making  the  pa- 
per  negotiable  and  transferable  without  endorsement,  and 
in  a  convenient  form  to  be  held  by  two  or  more  parties, 
took  the  mortgage  to  himself,  or  to  himself  as  trustee,  and 
the  notes  to  the  order  of  the  maker  or  to  bearer,  and  as 
opportunity  off*ered  disposed  and  delivered  them  to  capi- 
talists and  others  upon  the  receipts  of  the  money  therefor ; 
and  plaintiff*  further  shows  that  he  has  not  had  in  his 
hands  or  under  hf&  control  as  agent,  trustee  or  attorney  of 
any  person  or  corporation,  any  money  for  the  purpose  of 
investment  in  mortgage  or  other  securities;  and  plaintiff" 
avers  that  all  securities  so  taken  by  him,  either  to  himself 
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or  to  himself  as  trustee,  were  disposed  of  as  hereinbefore 
set  forth,  and  not  otherwise,  and  that  said  securities  are 
not  now  in  his  custody  or  control,  nor  have  they  ever  been 
since  their  sale  and  delivery  to  the  purchasers  thereof, 
although  in  some  instances  some  of  said  mortgages  so  ne- 
gotiated by  the  plaintiff  still  appear  of  record  in  his  name, 
but  the  notes  and  obligations  secured  by  said  mortgages 
have  long  since  and  prior  to  the  Ist  day  of  January,  1879, 
been  sold  and  delivered  to  purchasers  and  investors. 

"  The  plaintiff  further  says,  that  for  all  property  owned, 
controlled  or  held  by  him  prior  to  the  Ist  day  of  January, 
1879,  he  has  been  duly  assessed,  to  wit,  for  all  money, 
notes,  obligations,  demands,  and  property  of  every  kind 
upon  which  he  was  justly  or  legally  liable  to  pay  taxes,  and 
the  entry  of  such  assessment  made  upon  the  tax-duplicate 
delivered  to  said  defendant  Foresman,  as  treasurer  of  said 
county  for  the  year  1878,  which  assessment  is  exclusive 
of  that  hereinafter  copied  and  set  forth. 
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"  That  the  amount  of  taxes  so  assessed  on  the  duplicate 
IS  $11,680.33;  that  said  defendant  Foresman,  as  such 
treasurer  aforesaid,  has  demanded  payment  of  the  plain- 
tift'  of  all  said  taxes,  which  the  plaintiff  has  refused  to 
make,  and  the  said  Foresman,  as  such  treasurer,  is  now 
threatening  to  seize  upon  the  plaintiff's  said  personal 
property,  and  will  sell  the  same  to  pay  said  taxes,  so  far  as 
said  personal  property  is  sufficient  for  that  purpose,  and 
defendant  Foresman,  as  such  treasurer,  will  seize  said  per- 
sonal  property,  and  sell  the  same  to  pay  said  pretended 
taxes,  unless  restrained  and  enjoined  by  this  court. 

"  The  plaintiff  says  that  he  is  advised  and  believes  that 
said  assessment,  as  above  copied  and  set  forth,  and  the 
taxes  thereon  charged  against  the  plaintiff,  are  wholly 
illegal  and  ought  to  be  stricken  from  said  tax  duplicate,  as 
wholly  unauthorized  and  void. 

"  The  plaintiff  prays  that  the  defendants,  and  each  of 
them,  may  be  restrained  and  enjoined  from  collecting  or 
attempting  to  collect  said  taxes  by  the  seizure  and  sale  of 
plaintiff' 's  property  or  otherwise,  and  that  the  said  assess- 
ment may  be  adjudged. illegal  and  void,  and  for  all  other 
and  further  relief. 

(Signed,)  "  A.  H.  Byrns." 

Subscribed  and  sworn  to  the  14th  day  of  April,  1879. 

Appellant  Foresman,  defendant  below,  filed  his  separate 
demurrer  to  this  complaint,  which  demurrer  the  court 
overruled,  and  appellant  excepted. 

There  was  an  answer  and  reply,  but,  as  no  point  is  made 
by  either  party  upon  either  of  these  pleadings,  we  need 
not  set  them  out  in  this  opinion.  There  was  a  trial  by 
the  court ;  finding  for  the  plaintiff;  motion  for  a  new  trial 
overruled,  and  exception  and  judgment  on  the  finding. 

The  errors  assigned  are,  that  the  court  erred  in  overrul- 
ing the  demurrer  to  the  complaint,  and  that  the  court 
erred  in  overruling  the  motion  for  a  new  trial. 
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The  following  propositious  are  applicable  to  the  case 
under  consideration,  and  are,  in  our  opinion,  fully  support- 
ed both  by  reason-  and  authority : 

1st.  That  all  debts,  of  every  kind  and  nature,  due  to 
persons  having  a  domicile  in  the  Stat«  of  Indiana,  are  tax- 
able to  the  creditor  where  such  creditor  has   his  domicile. 

2d.  That  all  debts,  of  every  kind  and  nature,  due  from 
persons  having  a  domicile  in  the  State  of  Indiana  to  per- 
sons not  having  a  domicile  in  the  State  of  Indiana,  on  the 
day  named  in  the  statute,  unless  in  the  hands  of  an  agent 
doing  business  in  the  State  of  Indiana,  from  which  such 
debts  have  sprung,  have  no  situs  in  the  State  of  Indiana, 
but  have  a  situs  where  the  creditor  has  his  domicile,  and 
are  not  taxable  in  the  State  of  Indiana.  Culbertson  v.  The 
Boards  etc.,  52  Ind.  361 ;  Herron  v.  Keeran,  59  Ind.  472 ; 
Railroad  Co,  v.  Pennsylvania,  15  Wal.  800 ;  Burroughs  on 
Taxation,  sec.  41,  and  the  authorities  there  cited. 

Applying  these  propositions  to  the  ruling  of  the  court 
upon  the  demurrer  to  the  complaint,  we  are  of  opinion 
that  the  ruling  was  correct. 

The  evidence  sustains  the  allegations  of  the  complaint, 
and  the  motion  for  a  new  trial  was  properly  overruled. 

The  judgment  is  aflBirmed,  at  the  costs  of  the   appellant 
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_     ^n  Bill  op  Exchanob.— PromiMory  Note, — Lata  Merchant  — Payment  of  DM, 

^    4l|  — Burden  of  Proof  .  -The  taking  of  a  promissory  note  not  governed  by  the 

law  merchant,  by  the  creditor  from  his  debtor,  for  an  existing  debt,  is  not 
a  payment  of  the  debl,  unless  it  is  so  agreed  to  be  by  the  parties,  and  the 
onus  of  proving  such  agreement  would  lie  upon  the  debtor  ;  but  the  taking 
of  a  bill  of  exchange,  or  a  promissory  note  governed  by  the  law  merchant, 
by  the  creditor,  for  an  existing  debt,  is  a  payment  of  the  debt,  unless  it  is 
otherwise  agreed  by  the  parties,  and  the  onus  of  proving  such  agreement 
would  lie  upon  the  creditor,  and  this  rule  is  the  same  whether  the  nego- 
tiable paper  be  executed  by  the  debtor  or  by  some  third  person. 
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From  the  Bentoq  Circuit  Court, 

£.  K.  Hiffginbotham,  H,    OaddiSy    J.    ClayhaugK  

Thomj)sonj Thompson  and  J.  U,  Gorman^  for  appellant 

D,  E.  Straight  and  U.  Z,  Wiley,  for  appellees. 

BiDDLE,  J. — Complaint  on  note  and  mortgage  made  by 
August  Bettger  to  George  Smith,  and  assigned  by  him  to 
the  appellant,  for  judgment  and  foreclosure.  No  question 
arises  upon  the  complaint. 

Appellees  answered : 

1.  General  denial; 

2.  Payment ; 

3.  (The  third  paragraph  is  not  in  the  record ;) 

4.  Special  payment,  as  follows  : 

That  on  the  13th  day  of  October,  1876,  when  said  note 
became  due,  August  Bettger  made  arrangements  with  Ju- 
lian Strawn  to  pay  the  same  when  it  should  be  presented, 
and  when  the  plaintiff  was  ready  to  deliver  a  release  of 
said  mortgage,  executed  by  the  mortgagee  ;  and  that  he 
delivered  to  plaintiff  an  order  on  said  Julian  Strawn  for 
the  money  in  payment  of  said  note  ;  that  the  said  order 
was  presented  by  the  plaintiff  on  the  18th  day  of  October, 
1876,  and  accepted  by  him  and  paid  by  giving  his  draft  on 
Smith,  Howell  &  Co.,  of  Philadelphia,  with  whom  he  w^as 
doing  business,  and  who  at  that  time,  and  for  several  days 
after,  honored  his  drafts  and  paid  the  same;  that  the 
plaintiff  accepted  said  draft  and  delivered  up  the  said  re- 
lease and  mortgage,  together  with  the  order  given  by  A. 
Bettger  on  said  Strawn  ;  that,  at  the  time  of  accepting  said 
draft,  the  plaintiff  might  have  had  the  money  instead  of  the 
draft,  if  he  had  demanded  the  money  of  said  Strawn  ;  that 
said  draft  was  not  immediately  forwarded  to  Smith,  How- 
ell k  Co.  for  payment  as  plaintiff  should  have  done,  but  on 
the  contrary  he  withheld  the  same  until  the  81st  day  of  Octo- 
ber, 1876,  at  which  time  Smith,  Howell  &  Co.  ceased  to 
honor  the  drafts  of  Julian  Strawn ;  that  the  draft  would 
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have  been  honored,  if  it  had  been  forwarded  for  payment 
without  delay  ;  that,  by  reason  of  such  delay,  the  plaintiff 
failed  to  get  his  money,  and  this  was  the  result  of  his  own 
negligence.     Wherefore,"  etc, 

A  demurrer,  alleging  the  insufficiency  of  the  facts  stated 
to  constitute  a  defence,  was  overruled  to  the  fourth  para- 
graph of  answer,  and  exceptions  reserved.  Reply  of  gen- 
eral denial  to  second  and  fourth  paragraphs  of  answer. 
Trial  by  jury;  verdict  for  appellee,  the  defendant  below, 
and,  over  a  motion  for  a  new  trial,  judgment  on  the  verdict 

The  appellant  has  reserved  in  the  record,  and  presented 
in  his  brief,  several  questions,  but  we  think  they  all  fall 
within  the  single  question  :  Is  taking  a  bill  of  exchange 
by  the  creditor  from  the  debtor  for  a  previous  debt,  prima 
facie^  a  payment  of  the  debt  ? 

The  rulings  upon  the  pleadings  and  the  evidence,  and 
the  instructions  of  the  court,  are  all  with  the  affirmative 
of  this  question.  This  seems  to  be  so  regarded  by  the 
counsel  for  the  appellant,  throughout  their  learned  and  for- 
cible brief.  We  need  not,  therefore,  particularly  examine 
any  other  question.  In  reference  to  the  question  raised 
by  overruling  the  demurrer  to  the  fourth  paragraph  of 
answer,  we  think  the  court  did  not  err.  We  must  hold 
that  paragraph  sufficient.  And,  if  taking  the  bill  of  ex- 
change, as  shown  by  the  evidence  on  behalf  of  the  defence, 
was,  prima  facie^  a  payment  of  the  debt  set  out  in  the 
complaint,  then  it  is  plain  that  no  error  was  committed  in 
reference  to  the  evidence  and  instructions. 

The  leading  facts,  as  proved  by  the  evidence  on  behalf 
of  the  defence,  may  be  stated  substantially  as  follows: 

The  appellee  August  Bettger  lived  in  the  State  of  Illi- 
nois. Some  time  before  the  note  sued  on  became  due,  he 
left  money  to  pay  it  with  Julian  Strawni,  at  Goodland,  in 
the  State  of  Indiana.  The  appellant,  having  been  made 
aware  of  this  fact,  sent  his  brother,  Joseph  F.  Smith,  with 
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the  note  and  a  release  of  the  mortgage,  to  collect  the 
amount  of  the  note,  and  upon  its  receipt  to  deliver  the 
note  and  the  release  to  Strawn.  Smith  carried  the  note 
and  release  to  Strawn,  and  made  known  his  busineslB. 
Strawn  told  him  that  he  had  not  the  money  convenient, 
and  asked  him  if  he  would  take  a  draft  payable  at  Phila- 
delphia. Smith  said  he  would.  Whereupon  Strawn  exe- 
cuted and  delivered  to  Smith  the  following  bill  of  ex- 
change : 

«'  $642.  GooDLAND,  Ind.,  Octo.  20th,  1876. 

"At  sight  pay  to  the  order  of  Henry  L.  Smith  six  hun- 
dred and  forty-two  dollars,  value  received,  and  charge  the 
same  to  account  of  Julian  Strawn. 

"  To  Smith,  Howell  &  Co., 

«  Philadelphia,  Pa. 

"  No.  354.'' 

There  is  no.  dispute  about  the  amount  of  the  bill  of  ex- 
change being  sufficient  to  discharge  the  debt.  No  agree- 
ment was  made,  and  nothing  said  at  the  time,  as  to  whether 
the  bill  of  exchange  was  to  be  taken  as  payment  of  the 
debt  or  not.  Joseph  F.  Smith  sent  the  bill  of  exchange  to 
the  appellee  at  Rossville,  Clinton  county,  Indiana,  who 
received  it  there  and  endorsed  it  to  the  "  Indiana  National 
Bank,"  which  bank  endorsed  it  to  the  "  Central  National 
Bank."  On  the  31st  of  October,  1876,  it  was  presented  to 
the  drawee,  and  protested  for  non-payment.  On  tHf  13th 
of  November,  1876,  the  appellees  were  notified  of  the  pro- 
test. 

This  brings  us  to  the  question  in  the  case,  upon  which' 
the  authorities  do  not  agree,  nor  does  it  seem  possible  to 
reconcile  them.  They  are  mainly  divided  into  two  lines, 
— the  one  maintaining  the  affirmative  of  the  question,  that 
is,  that  taking  a  promissory  note  governed  by  the  law 
merchant,  or  a  bill  of  exchange,  for  a  debt,  is  a  payment  of 
the  debt ;  and  the  other  that  it  is  not  a  payment,  and  is  no 
Vol.  LXVIII.— 17 
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defence  to  a  suit  upon  the  original  debt.  The  courts  of  a 
majority  of  the  States,  we  believe,  and  the  courts  of 
the  United  States,  beginning  with  the  case  of  Clark 
V.  Young,  1  Cranch,  181,  decided  in  1803,  maintain 
the  negative  of  the  question.  While  several  other  States 
maintain  the  affirmative,  of  which  the  earliest  reported 
case  we  have  found  is  that  of  Thacher  v.  Dinsmore^  5  Mass. 
299  ;  but  it  was  said  in  that  case  by  Chief  Justice  Parsons  : 
"It  has  long  been  settled  as  law  in  this  State,  that  a  negotia- 
ble note,  given  in  consideration  of  a  simple  contract  debt 
due,  is  a  discharge  of  the  simple  contract.  This  was  de- 
cided before  the  Revolution,  in  an  action  commenced  by 
Warren,  administrator  of  Wheelright." 

The  line  of  decisions  which  takes  the  negative  of  the 
question  we  are  considering  seems  to  have  followed  the  old 
common-law  notion — founded  when  the  law  merchant  and 
negotiable  public  securities  had  scarcely  any  existence — 
that  one  unexecuted  contract  can  not  be  pleaded  in  bar  of 
another  unexecuted  contract  of  the  same  degree,  which  is 
doubtless  good  law  yet  except  as  to  bills  of  exchange, 
promissory  notes  governed  by  the  law  merchant,  and  nego- 
tiable public  secunties;  the  opposite  line  of  authorities 
seems  to  have  accommodated  itself  to  the  law  merchant 
and  the  transfer  of  negotiable  public  securities,  and  holds 
that  acceptance  of  negotiable  paper  for  a  debt  is  a  pay- 
ment. It  would  not  be  profitable  to  cite  the  authorities  on 
both  sides,  and  to  cite  them  upon  one  side  only  would  be 
partial,  as  they  would  afford  but  a  choice  between  them  at 
last.  Some  of  them  make  a  distinction,  in  receiving  ne- 
gotiable paper,  between  a  previous  debt,  and  a  present 
debt  created  at  the  time  the  paper  is  taken^  holding  it  to 
be  a  payment  in  the  latter  instance  and  not  in  the  former, 
but  we  do  not  clearly  perceive  any  difference  in  principle 
between  them.  If  the  debt  existed  at  the  time  the  paper 
is  received  in  its  discharge,  it  does  not  seem  to  us  material 
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whether  it  was   created  at  the  same  time  or  had   existed 
before. 

In  the  midst  of  this  conflict  between  the  decisions  of 
other  courts,  we  must  look  to  our  own  precedents  for  au- 
thority.   By  these  we  are  constrained  to  hold : 

1.  That  taking  a  promissory  note  not  governed  by  the 
law  merchant,  by  the  creditor  from  his  debtor,  for  an  exist- 
ing debt,  is  not  a  payment  of  the  debt,  unless  it  is  so 
agreed  to  be  by  the  parties,  and  the  onus  of  proving  such 
agreement  would  lie  upon  the  debtor. 

2.  That  taking  a  bill  of  exchange,  or  a  promissory  note 
governed  by  the  law  merchant,  by  the  creditor  from  his 
debtor,  for  an  existing  debt,  is  a  payment  of  the  debt,  un- 
less it  is  otherwise  agreed  by  the  parties,  and  the  onus  of 
proving  such  agreement  would  lie  upon  the  creditor. 

We  think  these  rules  are  better  than  those  which  hold 
the  opposite  doctrine.  They  seem  to  us  to  be  more  just. 
When  the  debtor  gives  a  promissory  note  not  governed  by 
the  law  merchant  for  an  existing  debt,  he  can  not  be  sub- 
jected to  the  payment  of  the  debt  twice,  for  the  f)ayment 
of  either  the  original  debt  or  the  note  is  a  discharge  of 
both  ;  but,  when  the  debtor  gives  a  bill  of  exchange  or  a 
promissory  note  governed  by  the  law  merchant,  and  it 
should  pass  into  the  hands  of  an  innocent  holder,  he  might 
be  compelled  to  pay  it,  either  as  maker  or  endorser,  not- 
withstanding he  had  previously  paid  the  creditor  the  origi- 
nal debt.  Under  such  a  rule,  unless  the  negotiable  paper 
was  held  to  be  a  payment,  we  do  not  see  why  the  creditor 
could  not  collect  his  debt  twice,  once  from  his  endorsee 
when  he  negotiated  the  paper,  and  once  from  the  debtor 
on  the  original  debt,  and  thus  subject  the  debtor  to  the 
payment  of  his  debt  twice.  The  only  way  we  see  to  avoid 
these  consequences  would  be  to  compel  the  creditor  at  the 
time  of  trial,  if  he  sued  on  the  original  debt,  to  produce, 
deliver  up  and  cancel  the  negotiable  paper  received  for  the 
debt. 
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The  business  of  the  world  is  largely  carried  on  by  bills 
of  exchange,  or  other  negotiable  securities.  Bills  of  ex- 
change are  constantly  passing  from  debtor  to  creditor,  dis- 
charging debt  after  debt,  and  continually  receiving  addi- 
tional security  by  endorsements.  If  they  were  not  held  as 
payments  of  the  debts  for  which  they  were  given  or  trans- 
ferred, and  suits  would  still  lie  upon  such  debts,  the  par- 
ties might  be  compelled  to  retrace  their  steps,  and  undo 
all  the  business  transactions  they  had  performed,  and  thus 
be  continually  disturbing  the  commerce  of  the  world.  The 
creditor  has  his  remedy  on  the  bill  of  exchange,  or  other 
negotiable  security,  which  he  takes  for  his  debt,  and  it 
seems  to  us  it  should  be  his  only  remedy.  It  is  at  his  op- 
tion to  keep  his  debt  or  take  the  bill  of  exchange,  or  other 
negotiable  security,  for  it,  and  he  should  choose  between 
them,  and  not  be  allowed  to  hold  them  both.  And  we 
think  this  view  is  more  in  accordance  with  the  custom 
of  merchants,  and  better  serves  the  great  interests  of  civili- 
zation than  would  the  opposite  practice.  When  the  manu- 
facturer s^lls  his  commodities  to  the  merchant,  to  be  ship- 
ped to  a  distant  region,  or  perhaps  to  another  country,  and 
takes  a  bill  of  exchange  from  the  merchant,  either  as 
maker  or  endorser,  for  his  goods,  he  does  not  rely  upon 
the  original  debt,  but  upon  the  bill  of  exchange  with 
which  he  discharges  his  debt  to  the  producer,  who  may 
perhaps  live  in  another  country.  Thus  the  bill  of  exchange 
passes  around  the  world,  constantly  performing  its  office 
between  debtor  and  creditor,  until  it  is  cancelled  by  pay- 
ment at  the  counter  of  the  drawee,  and  the  debts  which  it 
has  answered  are  extinguished  forever.  If,  throughout 
this  course,  and  during  this  time,  each  party  to  the  bill, 
who  is  necessarily  and  alternately  creditor  and  debtor, 
should  be  bound  for  his  original  indebtedness,  and  also 
upon  the  bill  of  exchange,  either  as  maker  or  endorser,  it  . 
would  very  much  embarrass  commercial   relations,  and 


NOVEMBER  TERM,  1879.  261 


Smith  V,  Bettger  et  al. 


render  the  rights  of  debtors  and  creditors  extremely  inse- 
cure. 

The  first  decision  we  have  in  our  reports  touching  the 
question  under  consideration  is  the  case  of  Pitzer  v.  Har- 
mon,  8  Blackf.  112,  wherein  it  was  held  that  the  discharge 
of  a  promissory  note  by  a  surety  by  giving  his  own  note, 
not  negotiable  by  the  law  merchant,  and  which  he  has  not 
paid,  does  not  authorize  him  to  sue  his  principal  for  money 
paid  to  his  use.  The  same  principle  was  held  in  Bennett  y. 
Buchanan,  3  Ind.  47.  The  same  in  Judahv.  Potter^  18  Ind. 
224.  See,  also,  Romine  v.  Romine^  59  Ind.  346.  These  cases 
strongly  imply  that  if  the  note  so  taken  for  the  debt  was 
governed  by  the  law  merchant,  it  would  amount  to  a  pay- 
ment. 

The  following  cases  hold  that  a  promissory  note  taken 
upon  a  debt,  with  the  agreement  of  the  parties  that  it  shall 
be  received  as  payment,  will  amount  to  a  payment  of  the 
debt.  Tyner  v.  Stoops^  11  Ind.  22  ;  Stevens  v.  Anderson,  30 
Ind.  391 ;  Maxwell,  v.  Day,  45  Ind.  509  ;  White  v.  Miller^ 
47  Ind.  385. 

The  case  of  White  v.  Carlton,  52  Ind.  371,  holds  that 
"The  satisfaction  of  a  debt  by  a  surety  by  giving  his  own 
note,  governed  by  the  law  merchant,  to  the  creditor,  is 
such  a  payment  as  will  authorize  such  surety  to  sue  a  co- 
surety for  contribution."  In  the  case  of  Alford  v.  Baker, 
53  Ind.  279,  it  was  held  that  "The  giving  of  a  promissory 
note  governed  by  the  law  merchant  for  a  pre-existing  in- 
debtedness of  the  maker  to  the  payee  will  discharge  the 
debt,  unless  it  is  shown  that  the  parties  did  not  intend  it 
to  have  that  eflFect ;  but  the  giving  of  a  promissory  note 
not  governed  by  the  law  merchant  for  such  a  debt  does  not 
operate  as  a  payment  thereof,  unless  it  be  so  expressly  stip- 
ulated between  the  parties."  This  case  is  followed  by  the 
following  cases :  Hill  v.  Sleeper,  58  Ind.  221,  and  The 
Bristol  Manufacturing,  etc.,  Co.  v.  Probasco,  64  Ind.  406. 
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In  the  following  cases  it  is  held  that  "Where  a  builder 
executes  to  the  material  man  a  promissory  note  payable 
in  bank,  for  a  balance  due  for  materials  furnished,  such  a 
note  will  operate  as  a  /^Wma/arie  payment  of  the  account." 
Hill  V.  S^an,  59  Ind.  181 ;  Schneider  v.  Kolthoff,  59  Ind.  568. 

With  these  authorities  before  us,  we  must  hold  to  the 
affirmative  of  the  question  under  consideration  ;  nor,  as  at 
present  advised,  would  we  adopt  the  opposite  rule  if  the 
question  was  still  open. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant. 

On  petition  for  a  rehearing. 

BiDDLB,  J. — The  counsel  for  appellant  have  filed  a  long 
and    ardent  brief  to    convince    us  of  two  propositions : 

1.  That  negotiable  paper  taken  in  payment  of  a  debt 
does  not  discharge  the  debt  unless  the  paper  is  made  by 
the  debtor ;  and, 

2.  That,  unless  the  debt  is  upon  simple  contract,  tak- 
ing negotiable  paper  will  not  discharge  the  debt  at  all. 

The  learned  counsel  have  not  furnished  either  text  or 
case  in  support  of  the  first  proposition.  They  have  cited 
several  cases  wherein  it  was  held  that  a  negotiable  note 
made  by  the  debtor  and  received  by  the  creditor  was  a 
payment  of  the  debt ;  but  they  have  furnished  us  with  no 
case  wherein  it  was  held  that  the  debtor  and  the  maker  of 
the  negotiable  paper  must  be  the  same  pereon,  or  the 
debt  will  not  be  discharged.  A  single  bill  of  exchange, 
after  it  has  been  endorsed  by  the  payee,  and  thus  made 
negotiable  by  delivery,  will  pay  debt  after  debt,  to  any 
number,  beforeit  falls  due,  either  by  additional  endoraements 
or  by  passing  it  from  hand  to  hand,  long  after  the  parties 
have  lost  all  knowledge  of  the  maker  and  his  debt,  ex- 
cept his  name  to  the  bill.  Bills  of  exchange  are  often 
made  where  no  debt  exists  between  the  maker  and  the 
payee ;  often  made,  indeed,  expressly  to  pay  the  debt  of 
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the  payee  to  a  third  person,  and  not  the  debt  of  the  maker 
to  the  payee.  Such  bills,  when  once  made  negotiable  by 
delivery,  and  put  in  circulation,  will  pay  just  as  many 
debts  as  there  are  debtors  who  pass  them,  and  creditors  who 
receive  them,  before  they  are  due.  These  are  the  quali- 
ties of  bills  of  exchange,  which  give  them  their  peculiar 
character  and  their  great  usefulness  in  the  commerce 
o^  the  world.  The  rule  contended  for  bv  the  counsel 
would  effectually  put  a  stop  to  the  use  of  commercial 
paper,  except  as  between  original  debtors  and  original 
creditors  who  made  and  received  the  paper;  indeed,  it 
would  rob  it  of  every  quality  which  constitutes  it  com- 
mercial paper. 

As  to  the  second  proposition,  that  the  debt  paid  by  a 
bill  of  exchange  must  be  a  simple  contract,  or  it  will  not  be 
discharged :  The  plainest,  and  therefore  the  best,  defini- 
tion of  simple  contracts  that  we  know  of  is  given  by  Mr. 
Addison,  as  follows : 

"  Parol  or  simple  contracts  are  contracts  which  are 
either  made  by  word  of  mouth,  or  are  inferred  from  the 
silent  language  of  men's  conduct  and  actions,  or  are  put 
into  writing  and  signed  by  the  parties  to  them,  but  are 
not  sealed  and  delivered,  and  can  not  be  enforced  unlete 
they  are  founded  upon  some  good  or  valuable  considera- 
tion."   1  Addison  Con.,  sec.  2. 

Any  of  the  text-books  will  give  substantially  the  same 
definition  of  simple  contracts. 

Promissory  notes  and  bills  of  exchange  are  simple  con- 
tracts, and  diflfer  in  nothing  from  oral  contracts,  except  that 
the  words  are  fixed  by  writing,  and  can  by  that  means 
be  passed  all  over  the  world,  and  be  easily  proved.  A 
promissory  note  secured  by  a  mortgage  on  real  estate 
does  not  cease  to  be  a  simple  contract ;  the  note  is  the 
debt,  not  the  mortgage ;  and  the  payment  of  the  note 
efiectually  discharges  the  mortgage.    Any  kind  of  a  debt 
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may  be  paid  by  a  bill  of  exchange  made  by  any  person, 
whenever  the  debtor  delivers  it,  if  negotiable,  or,  if  not, 
endorses  it  to  the  creditor,  before  it  is  due,  and  the  debt 
will  thereby  be  discharged.  The  statute  expressly  enacts 
that  "An  agreement  in  writing,  without  a  seal,  for  the 
compromise  or  settlement  of  a  debt,  is  as  obligatory  as  if 
a  seal  were  aflSxed."  Sec.  273  of  the  Code. 
The  petition  is  overruled. 


♦  • 


The  State  v,  Lusk. 

D18TUBBANCE  OF  Religious  Meeting. — Evidence, — In  a  piosecution  under 
section  1.  2  K.  S.  1876,  p.  472,  for  disturbing  a  religious  meeting,  the 
State  is  not  limited  to  proof  that  the  defendant  disturbed  the  collection 
of  inhabitants  referred  to  in  the  indictment,  while  they  were  engaged  in 
religious  worship,  but  is  entitled  to  show  any  thing  which  such  defendant 
did  tending  to  make  a  disturbance  at  any  time  while  the  congregation 
remained  assembled  together  after  having  met  for  religious  worship.  The 
protection  of  the  statute  does  not  cease  with  the  benediction  of  the  minis- 
ter,  but  continues  until  an  actual  dispersion  takes  place. 

Appeal  by  Statu.  ^Reserved  Question, — Supreme  Court — Where,  in  a 
criminal  case,  the  State  appeals  to  the  Supreme  Court  upon  a  specific 
question  reserved  under  the  provisions  of  section  160,  2  R.  S.  1876,  p. 
411,  such  court  is  not  authorized  to  consider  any  question  other  than  the 
one  so  reserved,  upon  such  appeal. 

From  the  Washington  Circuit  Court 

T.  W.  Woollen^  Attorney  General,  and  F.  L.  ProiCj  Pros- 
ecuting Attorney,  for  the  State. 

D.  M.  Alspaugh  and  J.  C  Lawler^  for  appellee. 

NiBLACK,  J. — Harper  Lusk,  the  appellee,  was  indicted 
in  the  court  below,  for  molesting  and  disturbing  a  '*  cer- 
tain collection  of  divers  inhabitants  of  the  State  of  Indi- 
ana, then  and  there  met  together  for  religious  worship,  by 
then  and  there  unlawfully  stamping  with  his  feet,  talking 


NOVEMBER  TERM,  1879.  266 


The  State  v.  Lusk. 


loudly,  and  by  throwing  open  the  door  of  the  church  in 
which  said  meeting  was  being  held."  2  R.  S.  1876,  p.  472, 
sec*  JL  • 

Upon  a  trial  by  a  jury,  the  appellee  was  acquitted  of  the 
offence  thus  charged  against  him. 

During  the  progress  of  the  trial,  one  Benjamin  F.  Peugh 
was  introduced  as  a  witness  on  behalf  of  the  State,  and  the 
prosecuting  attorney  asked  him  a  question  as  follows : 

"  What  did  defendant.  Harper  Lusk,  do  or  say  at  the 
door  of  the  church  after  the  benediction  by  the  minister, 
and  after  the  congregation  had  been  dismissed,  and  before 
the  ajfldience  had  dispersed  ?" 

To  which  question  counsel  for  the  defendant  objected, 
upon  the  ground  that  the  meeting  could  no  longer  be  con- 
sidered as  met  together  after  the  benediction,  and  the 
court  sustained  the  objection  thus  urged,  and  refused 
to  permit  the  question  to  be  asked  of  the  witness. 

The  State  excepted,  and  reserved  a  question  of  law  upon 
that  decision  of  the  court,  and  has  appealed  to  this  court 
upon  the  question  of  law  thus  reserved. 

The  State  in  this  case  was  not  limited  to  proof  that  the 
appellee  molested  and  disturbed  the  collection  of  inhabi- 
tants referred  to  in  the  indictment,  while  they  were  engaged 
in  religious  worship,  but  was  entitled  to  show  any  thing 
which  the  appellee  did  tending  to  make  a  molestation  or 
disturbance  at  any  time  while  the  congregation  remained 
assembled  together,  after  having  met  for  religious  worship. 
The  protection  afforded  by  the  statute  did  not  cease  with 
the  benediction  of  the  minister,  but  continued  until  an  ac- 
tual dispersion  of  the  meeting  took  place.  In  this  view  we 
are  sustained  by  the  case  of  The  State  v.  Snyder^  14  Ind. 
429,  which,  though  decided  under  a  different  statute,  is  re- 
garded by  us  as  analogous  in  principle  to  the  case  before  us. 

Counsel  for  the  appellee,  nevertheless,  insist  that  the 
question  propounded  to  Peugh  was  properly  ruled  out  for 
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a  reason  different  from  that  assigned  by  them  in  their  ob- 
jection to  that  question  m  the  court  below,  and  cite  au- 
thorities to  sustain  their  additional  objection  thus  made  for 
the  first  time  in  this  court. 

We  are  of  the  opinion,  however,  that  we  are  not  author- 
ized to  consider,  upon  this  appeal,  any  question  not  made 
and  reserved  upon  the  trial  below,  this  appeal  being  only 
upon  a  specific  question  reserved  by  the  State.  2  R. 
S.  1876,  p.  411,  sec.  150. 

We  are  consequently  led  to  hold  that  the  court  erred  in 
its  refusal  to  permit  the  prosecuting  attorney  to  ask  the 
question  of  the  witness,  Peugh,  as  above  stated. 

The  appeal  is  sustained,  at  the  costs  of  the  appellee. 


Howe  Machinb  Company  v.  Rogers. 

SuPRBME  Court. — Brief, — Where  errors  are  assigned  5n  the  Supreme 
Court,  questioning  the  sufficiency  of  a  pleading,  but  counsel  in  their  brief 
point  out  no  objection  thereto,  they  will  not  be  considered  by  that  court 

Same. —  Weiaht  of  Evidence.-^T\ie  Supreme  Court  will  not  disturb  a  verdict, 
when  there  is  evidence  tending  to  sustain  it.  0 

From  the  Hamilton  Circuit  Court. 

A.  F.  Shirts,  G.  Shirts  and  W,  B.  Fertig,  for  appellant. 
J.  W.  Evans  and  R,  R.  Stephenson ,  for  appellee. 

WoRDEN,  J. — Action  by  the  appellant,  against  the  ap- 
pellee, upon  a  promissory  note  executed  by  the  defendant 
to  the  plaintift.  Answer  in  two  paragraphs  held  good  on 
demurrer  for  want  of  sufficient  facts.  Issue  ;  trial  by  jury  ; 
verdict  and  judgment  for  the  defendant. 

Errors  are  assigned  which  call  in  question  the  sufficiency 
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of  the  paragraphs  of  answer,  but  no  objection  to  them  has 
been  pointed  out  by  counsel. 

The  only  other  point  made  is  that  the  verdict  was  not 
sustained  by  the  evidence.  "We  have  looked  through  the 
bill  of  exceptions,  and  are  of  the  opinion  that  there  was 
some  evidence  given  sustaining  the  verdict,  and  that  the 
case  is  not  one  which  calls  for  our  interference  upon  the 
facts. 

The  judgment  below  is  aflSrmed,  with  costs. 


The  State  v.  Scott. 

Criminal  Law. — Trespass, — Section  76  of  the  Misdemeanor  Act.—Affir 
davit  and  /n/brma^ton.— Section  76  of  the  misdemeanor  act,  2  R.  S.  1876, 
p.  481,  provides  that  *^Any  person  who  shall  unlawfully  go  upon  the  lands 
of  another,  and  any  person  who.  shall  unlawfully  pull  off,  or  pull  off  ond 
carry  away  *  *  any  fruit  on  the  tree,  •  •  of  the  value  of  ten  cents, 
or  upwards,  the  property  of  another,  shall  he  fined,''  etc. 

Held,  that  the  unlawful  going  upon  the  lands  of  another  is  an  essential  in- 
gredient in  any  offence  defined  hy  said  section,  and  must  he  averred  in 
the  affidavit  and  information  charging  such  offence. 

From  the  Washington  Circuit  Court. 

T.   W.   Woolleny  Attorney   General,   and  F.   L.   Prow 
Prosecuting  Attorney,  for  the  State. 
S.  jB.  Voyles,  for  appellee. 

NiBLACK,  J. — This  was  a  prosecution  against  Cynthia 
Scott,  the  appellee,  upon  affidavit  and  information,  under 
section  76  of  the  misdemeanor  act,  2  R.  S.  1876,  p.  481. 

On  the  appellee's  motion  the  affidavit  and  information 
ivere  both  quashed,  and  she  was  discharged. 

The  State  has  appealed  and  assigned  error  upon  the  de- 
cision of  the  court  sustaining  the  motion  to  quash  the  affi- 
davit and  information. 
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The  raaterial  portions  of  the  affidavit  were  as  follows : 

"  Margaret  A.  Walton,  upon  her  oath,  swears  that  on 
or  about  the  14th  day  of  August,  1878,  at  and  within 
Washington  county  and  State  of  Indiana,  Cynthia  Scott 
did  then  and  there  unlawfully  pull  off  and  carry  away  one- 
half  bushel  of  peaches,  then  and  there  being  fruit  growing 
on  the  tree  then  and  there  attached  to  the  realty,  then  and 
there  belonging  to  Margaret  A.  Walton,  said  peaches  be- 
ing then  and  there  of  the  value  of  twenty-five  cents,  and 
th^  and  there  the  property  of  said  Margaret  A.  Walton." 

In  its  substantial  allegations,  the  information  follow^ed 
the  affidavit. 

The  appellee  contends  that  both  the  affidavit  and  infor- 
mation were  bad,  for  want  of  an  averment  that  she,  the 
appellee,  unlawfully  went  upon  the  lands  of  Margaret  A. 
Walton,  when  she  pulled  off  and  carried  away  the  peaches 
as  charged. 

The  phraseology  of  section  76,  supra^  is  somewhat  am- 
biguous and  obscure,  but  we  think  that  section  received 
from  this  court  a  fair  and  reasonable  construction  in  the 
case  of  Arbuckle  v.  The  StatCy  82  Ind.  84. 

Following  the  construction  given  in  that  case,  so  much 
of  the  section  as  is  applicable  to  the  case  in  hearing  may 
be  paraphrased  so  as  to  read  : 

"Any  person  who  shall  unlawfully  go  upon  the  lands 
of  another,  and  who  shall  unlawfully  pull  off  and  carry 
away  any  fruit  on  the  tree,  of  the  value  of  ten  cents,  or 
upwards,  the  property  of  another,  shall  be  fined  in  any 
sum  not  exceeding  fifty  dollars,  to  which  maybe  added 
imprisonment  in  the  county  jail  for  any  period  not  ex- 
ceeding six  months." 

As  thus  construed  the  unlawful  going  upon  the  lands 
of  another  is  an  essential  ingredient  in  any  offence  de- 
fined by  said  section  76  of  the  misdemeanor  act. 

For  want  of  an  averment  that  the  appellee,  in  conncc- 
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tion  with  the  other  matters  charged,  unlawfully  went  upon 
the  lands  of  the  said  Margaret  A.  Walton,  both  the  affi- 
davit and  the  information  were  materially  defective. 
The  judgment  beloyv  is  therefore  affirmed. 


BouLTON,  Guardian,  r.  Black. 

Guardian  and  Ward. — Services  of  Ward. — Contract — Estoppel. — Where 
a  guardian  has  knowledge  of  an  agreement  between  his  minor  ward  and 
her  mother  and  a  third  person,  that  such  ward  shall  serve  such  person  at 
a  certain  price  to  be  paid  to  the  minor,  and  allows  such  agreement  to  be 
executed,  and  the  amount  paid  to  the  minor,  without  objection,  he  is  es- 
topped from  collecting  the  amount  as  guardian. 

From  the  Switzerland  Circuit  Court. 

/.  A,  Works  and  J.  D.  Works,  for  appellant. 
L.  O.  Schroederj    W.  D.  Ward  and  T.  Livings^  for  ap- 
pellee. 

BiDDLE,  J. — Suit  by  appellant  as  guardian  of  Leota  L. 
Lemon,  a  minor,  to  recover  for  the  services  of  the  minor 
rendered  to  the  appellee.  The  complaint  is  in  the  form 
of  a  common  count,  with  a  bill  of  particulars. 

The  sufficiency  of  the  third  and  fourth  paragraphs  of 
answer,  to  which  separate  demurrers  for  the  want  of  facts 
were  overruled,  and  upon  which  ruling  judgment  was 
rendered  for  the  appellee,  is  the  only  question  in  the  case. 

The  third  paragraph  of  answer  admits  that  the  plaintiff 
is  guardian,  that  Leota  is  a  minor,  and  that  the  services 
were  rendered  forthe  defendant,  as  averred  in  the  complaint, 
but  alleges  that  Leota  is  the  daughter  of  Charles  Lemon, 
who  is  dead ;  that  Margaret  Boulton,  with  whom  the 
plaintiff  intermarried  after  the  death  of  Charles  Lemon,  is 
the   mother  of  Leota ;    that,  after  the  death  of  .Charles 
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Lemon,  the  mother  and  daughter  continued  to  reside  in 
the  homestead  of  the  said  Charles  ;  that,  after  the  inter- 
marriage of  the  mother  with  the  plaintiff,  he  resided  with 
them  in  said  homestead,  and  was  appointed  the  g^mrdiAB 
of  Leota ;  that  it  was  agreed  by  Leota  and  her  mother, 
with  the  defendant,  that  Leota  should  serve  him  in  the  ca- 
pacity of  a  house  servant,  with  board  and  lodging,  for  two 
dollars  per  week,  which  amount  was  to  be  paid  to  Leota ; 
that  Leota  rendered  the  services  accordingly ;  that,  before 
the  commencement  of  this  suit,  the  defendant  paid  to  Leota 
the  said  amount  due  to  her,  with  a  full  knowledge  of  the 
plaintiff,  without  any  objection  from  him,  which  amount 
was  expended  for  the  support  and  benefit  of  Leota,  with 
the  full  knowledge  of  the  plaintiff,  without  objections 
from  him  ;  that  said  plaintiff',  well  knowing  all  said  facts, 
suffered  and  allowed  said  payments  to  be  made,  and  said 
money  to  be  so  expended,  without  objection,  and  without 
claim  or  demand  for  said  work,  etc. 

Other  facts  are  averred  in  the  answer  which  do  not  seem 
to  us  to  be  of  any  importance  to  the  case. 

The  fourth  paragraph  of  the  answer  is  the  same  in  prin- 
ciple as  the  third ;  for  that  reason  it  is  not  set  out. 

The  contest,  as  it  appears  from  the  briefs  of  the  parties, 
seems  to  be  as  to  who  is  entitled  to  the  wages  of  the 
minor, — whether  the  mother,  as  her  natural  guardian,  after 
the  death  of  her  father,  or  the  plaintiff',  as  the  legal 
guardian  appointed  by  law ;  but  it  does  not  seem  to  us 
that  this  is  the  turning  point  of  the  case.  Let  it  be  as- 
sumed that  the  appellant  was  entitled  to  the  wages  of  the 
minor;  we  think  the  facts  averred  in  the  answer  constitute 
a  defence  to  his  complaint.  If  the  appellant  knew,  as  the 
answer  avers,  that  the  minor  and  her  mother  had  agreed 
with  the  appellee,  as  to  the  services,  the  amount,  and  the 
payment  to  the  minor,  and  allowed  the  agreement  to  be 
executed,  and  the  amount  paid  to  the  minor,  without  ob- 
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jection,  he   is  estopped  from   collecting  the   amount  as 
guardian.    Lane  v.  Miller,  27  Ind.  534  ;    Williams  v.  Jack- 
son, 28  Ind.  334;  The  State  v.  Pepper,  31  Ind.  76 ;  McCabe 
V.  Eaney,  32  Ind.  309. 
The  judgment  is  affirmed,  at  the  costs  of  the  appellant. 


Hyatt  v.  Mattingly. 

Statute  of  Limitations. — Actions  to  be  Brought  within  Twenty  Years. — 
C(n)enant8  in  Deed, — Cbn/rac^.— Under  clause  5  of  section  211  of  the  prac- 
tice net,  2  R.  S.  1876,  p.  122,  an  action  upon  a  covenant  of  warranty  con- 
tained in  a  deed,  and  upon  a  separate  written  agreen^ent  signed  by  the 
grantor,  binding  him  to  save  the  grantee  harmless  from  any  disturb- 
ance of  his  title  to  the  land  conveyed,  by  certain  named  heirs,  may  be 
commenced  within  twenty  years.  The  limitation  of  fifteen  years  provided 
in  section  212  of  the  practice  act  is  not  applicable  in  such  case. 

YutHDi^Q.—  Uncertainty  in,  how  Reaehed.—Where  &  pleading  states  sufficient 
facts,  any  uncertamty  in  the  allegations  thereof  is  not  reached  by 
demurrer,  but  by  a  motion  to  make  more  certain. 

Supreme  Court. — Practice. — Causes  for  New  TViaL — Assignment  of  Errors. 
— Causes  for  a  new  trial  are  not  assignable  as  errors  in  the  Supreme 
Court,  and  when  so  assigned  present  no  question  to  that  court  for  decision. 

Same. — Excessive  Damages. — Causes  assigned  for  a  new  trial,  that  the  find- 
ing of  the  court  was  not  sustained  by  sufficient  evidence,  and  that  it  was 
contrary  to  law,  present  no  question  in  relation  to  the  amount  of  the  re- 
covery or  excessive  damages,  to  either  the  circuit  or  Supreme  court.  That 
question  is  only  raised  by  the  fifth  statutory  cause,  2  R.  S.  1876,  p.  180, 
sec.  852. 

Same. —  Weight  of  Evidence. — The  Supreme  Court  will  not  disturb  the  find- 
ing below  on  the  mere  weight  of  evidence. 

From  the  Daviess  Circuit  Court. 

W.  Armstrong^ Kercheval  and  J.  W.  Burton,  for  ap- 
pellant. 

W.  D.  Bynum  and  A.  J.  Padgett,  for  appellee. 

HowK,  J. — This  was  a  suit  by  the  appellee  against  the 
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appellant,  in  a  complaint  of  two  paragraphs.  The  first 
paragraph  of  the  complaint  counted  upon  a  warranty  deed, 
executed  by  the  appellant  and  his  wife  to  the  appellee,  on 
the  9th  day  of  September,  1857,  wherein  and  whereby 
it  was  alleged  that  the  appellant  and  his  wife  had,  on 
the  day,  month  and  year  last  named,  conveyed  and 
warranted  to  the  appellee,  for  the  sum  of  two  thousand 
dollars,  the  receipt  of  which  was  thereby  acknowl- 
edged, the  undivided  nine-tenths  part  of  two  parcels  of 
real  estate,  particularly  described,  containing  in  the  aggre- 
gate eighty-nine  and  tweuty-hundredths  acres,  in  Daviess 
county,  Indiana ;  and  the  appellee  alleged,  in  detail  and 
at  great  length,  certain  facts  which  showed  in  legal  efiTect 
that  the  appellant  had  broken  his  covenants  of  warranty, 
as  contained  in  his  deed  to  the  appellee,  in  this,  that  he 
had  not  warranted  and  defended  the  title  to  the  said  undi- 
vided interest  in  said  real  estate,  to  the  appellee  and  his 
assigns,  against  all  lawful  claims,  but  he  and  they  had 
been  evicted  therefrom  by  lawful  process,  to  the  appellee's 
damage  in  the  sum  of  two  thousand  dollars.  Where- 
fore, etc. 

In  the  second  paragraph  of  his  complaint,  the  appellee 
sued  upon  a  written  contract  or  agreement,  of  even  date 
with  the  deed  described  in  the  first  paragraph,  executed  by 
the  appellant  to  the  appellee,  of  which  the  following  is  a 
copy: 

''Whereas  I  have  this  day,  by  deed  bearing  even  date 
herewith,  sold  to  Augustine  Mattingly  the  undivided 
j^jths  of  the  following  described  land,  in  Daviess  county, 
to  wit :"  (Here  follows  the  description  of  the  same  land 
conveyed  by  the  deed  sued  on  in  the  first  paragraph  of 
the  complaint,)  "  for  the  sum  of  two  thousand  dollars.  And 
whereas  the  conveyance  of  the  right  and  interest  of  two 
of  the  heirs,  out  of  the  nine  which  I  hold,  can  not  be 
found.     Therefore,  in    case    said    Augustine    Mattingly 
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should  ever  be  troubled  by  either  of  said  heirs,  except  one 
by  the  name  of  Burrows,  I  obligate  myself  to  pay  for  their 
respective  interests,  and  save  the  said  Mattingly  harmless, 
without  resorting  to  his  warranty  in  the  deed.  Witness 
my  nand  this  9th  day  of  September,  A.  D.  1857. 

(Signed,)  "  Elisha  Hyatt." 

It  was  alleged,  in  substance,  in  this  second  paragraph 
of  the  complaint,  that  one  of  the  heirs  referred  to  in  said 
agreement  had  sued  for  and  recovered  an  interest  in  said 
real  estate,  and  evicted  the  appellee's  assigns  therefrom ; 
that,  by  means  of  the  premises,  the  appellee  had  been  dam- 
aged in  the  sum  of  fourteen  hundred  doUara,  and  that  the 
appellant  had  not  complied  with  his  said  contract  or 
agreement,  in  this,  that  he  had  not  saved  the  appellee 
harmless  from  the  aforesaid  damages.     Wherefore,  etc. 

To  the  appellee's  complaint,  the  appellant  answered  in 
five  paragraphs,  of  which  the  first  was  a  general  denial  of 
the  complaint,  and  each  of  the  other  four  paragraphs 
stated  aflirmative  or  special  matters,  by  way  of  defence. 
The  appellee's  demurrers  to  the  second  and  third  para- 
graphs of  answer,  for  the  want  of  sufiicient  facts  therein 
as  alleged,  were  sustained  by  the  court,  and  to  these  deci- 
sions the  appellant  excepted.  To  the  fourth  and  fifth 
paragraphs  of  answer  the  appellee  replied,  putting  the 
case  at  issue. 

The  cause  was  tried  by  the  court,  and  a  finding  was 
made  for  the  appellee,  assessing  his  damages  in  the  sum 
of  eight  hundred  and  sixty-three  dollars  and  twenty -five 
cents,  and  judgment  was  rendered  accordingly.  The  ap- 
pellant's motion  for  a  new  trial  was  overruled  by  the 
court,  and  to  this  ruling  he  excepted,  and  appealed  from 
the  judgment  rendered  to  this  court. 

lie  has  here  assigned,  as  errors,  the  following  decisions 
of  the  court  below  : 

Vol.  LXVIII.— 18 
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1.  In  sustaining  the  demurrers  to  the  second  and  third 
paragraphs  of  his  answer ; 

2.  In  permitting  the  appellee  to  read  in  evidence  the 
notice  to  the  appellant,  as  set  forth  in  the  bill  of  excep- 
tions ;  and, 

3.  In  overruling  his  motion  for  a  new  trial. 

We  will  consider  and  decide  the  several  questions  pre- 
sented by  or  arising  under  these  alleged  errors,  in  the  or- 
der of  their  assiernment. 

1.  The  second  paragraph  of  the  appellant's  answer  was 
addressed  to  the  first  paragraph  of  the  complaint,  and  the 
third  paragraph  of  said  answer  was  directed  to  the  second 
paragraph  of  the  complaint.  In  each  of  said  paragraphs 
of  answer,  the  appellant  alleged  that  the  supposed  cause 
of  action,  stated  in  the  paragraph  of  complaint  to  which  it 
was  addressed  or  directed,  did  not  accrue  within  fifteen 
years  next  before  the  commencement  of  this  suit.  It  is 
certain,  we  think,  that  the  court  committed  no  error  in 
sustaining  the  appellee's  demurrers  to  the  second  and  third 
paragraphs  of  the  appellant's  answer.  The  appellee's 
causes  of  action,  as  stated  in  his  complaint,  were  both,  as 
we  have  seen,  "  upon  contracts  in  writing;"  and,  in  the 
fifth  clause  of  section  211  of  the  practice  act,  it  is  provided 
that  actions  "  upon  contracts  in  writing"  shall  be  com- 
menced within  twenty  years  "  after  the  cause  of  action  has 
accrued,  and  not  afterwards."  2  R.  S.  1876,  p.  122.  The 
contracts  in  writing,  sued  upon  in  this  case,  were  dated  on 
the  9th  day  of  September,  1857 ;  and  the  record  shows 
that  this  suit  was  commenced  on  the  3d  day  of  Septem- 
ber, 1877.  Assuming  that  the  appellee's  causes  of  action 
accrued  on  the  day  of  the  date  of  the  written  contracts  in 
suit,  and  they  certainly  did  not  accrue  before  that  day,  it 
will  be  seen  that  this  suit  was  commenced  within  twenty 
years,  the  period  of  limitation  fixed  by  the  statute,  within 
which  actions  "  upon  contracts  in  writing  '*  must  be  com- 
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menced.  The  limitation  6f  fifteen  years,  provided  in  sec- 
tion 212  of  the  practice  act,  for  "  all  actions  not  limited  by 
any  other  statute,"  is  not  applicable  to  the  case  at  bar, 
and,,  therefore,  the  demurrers  to  the  second  and  third  para- 
graphs of  the  appellant's  answer  were  correctly  sustained. 
.  2  R.  S.  1876,  p.  124. 

But  it  is  insisted  by  the  appellant's  counsel  that  the  dcr 
murrers  to  these  paragraphs  of  answer  search  the  record, 
and  ought  to  have  been  sustained  to  the  appellee's  com- 
plaint. In  support  of  this  position,  counsel  have  directed 
our  attention  to  certain  defective  and  indefinite  allegations 
in  each  paragraph  of  the  complaint.  As  to  some,  and 
perhaps  as  to  all,  of  these  defective  and  uncertain  allegations, 
we  have  no  doubt  the  court  below  would,  on  proper  mo- 
tions to  that  end,  have  required  the  appellee  to  make  the 
same  more  certain  and  specific.  But  the  objections  of 
counsel  to  each  paragraph  of  the  complaint,  as  it  seems  to 
us,  are  all  of  that  kind  which  can  not  be  reached  by  a.  de- 
murrer for  the  want  of  facts,  but  only  by  a  motion  or  mo- 
tions to  make  more  specific.  The  paragraphs  of  the  com- 
plaint are  each  too  long  to  be  set  out  in  this  opinion,  but 
we  have  carefully  examined  them,  with  special  reference 
to  the  objections  of  the  appellant's  counsel  thereto.  We 
are  clearly  of  the  opinion  that  eactf  paragraph  of  the  com- 
plaint stated  facts  sufficient  to  withstand  a  demurrer  for 
the  want  of  facts,  and  to  constitute  a  cause  of  action 
against  the  appellant. 

2.  The  second  alleged  error  is  purely  and  simply  a 
cause  for  a  new  trial,  an  alleged  error  of  law  occurring  at 
the  trial,  in  the  admission  of  alleged  incompetent  evi- 
dence. Causes  for  a  new  trial  are  not  assignable,  as  errors, 
in  this  court,  and,  when  they  are  thus  assigned,  they  pre- 
sent no  question  for  our  decision.  Freeze  v.  DePuy,  57 
Ind.  188 ;  Walls  v.  Tlie  Anderson,  etc.,  R.  H,  Co.,  60  Ind. 
66 ;  and  Fisher  v.  The  State,  ex  ret.,  65  Ind.  51. 
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3.  The  causes  assigned  for  a  new  trial,  in  the  appel- 
lant's motion  therefor,  were,  that  the  finding  of  the  court 
was  not  sustained  by  sufiicient  evidence^  and  that  it  was 
contrary  to  law.  The  record  shows,  we  think,  that  an 
abundance  of  legal  evidence,  tending  to  sustain  the  ma- 
terial averments  of  each  paragraph  of  the  complaint,  was 
introduced  on  the  trial.  This  was  sufficient.  We  can  not 
weigh  the  evidence  ;  and  the  rule  is  settled  that  this  court 
will  not  disturb  the  finding  below  on  th«e  mere  weight  of 
evidence.  Swales  v.  Southard,  64  Ind.  557  ;  and  The  Fort 
Wayne,  etc,  R.  R.  Co.  v.  Husselman,  65  Ind.  73. 

We  find  ho  error  in  the  record  of  this  cause. 

The  judgment  is  affirmed,  at  the  appellant's  costs. 

On  petition  for  a  rehearing. 

HowK,  C.  J. — An  earnest  and  elaborate  petition  for  a  re- 
hearing of  this  cause  has  been  filed  in  this  court  by  the 
appellant's  learned  counsel,  and  is  now  before  us.  The 
only  point  made  in  this  petition  is,  that,  in  the  original 
opinion  in  this  case,  this  court  omitted  to  or  did  not  fully 
consider  the  question  "  in  regard  to  the  amount  of  the 
judgment  rendered  in  favor  of  the  appellee  in  the  court 
below."  That  question  was  not  and  is  not  presented  to 
this  court  by  any  error  assigned  by  the  appellant  on  the 
record  of  this  cause.  Therefore,  we  did  not  consider  the 
question  in  the  original  opinion,  and,  therefore,  it  can  not 
now  be  considered. 

*'  Error  in  the  assessment  of  the  amount  of  recovery, 
whether  too  large  or  too  small,  where  the  action  is  upon 
a  contract,"  as  in  this  case,  is  the  fifth  statutory  cause  for 
a  new  trial,  as  stated  in  section  352  of  the  practice  act.  2 
R.  S.  1876,  p.  180.  This  cause  for  a  new  trial,  or  the  kin- 
dred of  "  excessive  damages,"  the  fourth  statutory  cause, 
must  be  assigned  in  the  motion  for  a  new  trial,  as  cause 
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therefor^  addressed  to  the  trial  court,  in  order  that  a  ques- 
tion in  regard  to  the  amount  of  recovery  or  judgment 
may  be  properly  saved  in  the  record,  and  presented  to  this 
court. 

In  the  case  at  bar,  as  stated  in  the  original  opinion,  the 
only  causes  for  a  new  trial,  assigned  by  the  appellant 
in  his  motion  therefor,  were,  that  the  finding  of  the  court 
was  not  sustained  by  sufficient  evidence,  and  that  it  was 
contrary  to  law.  This  court  has  often  decided,  and  we  ad- 
here to  those  decisions,  that  these  causes  for  a  new  trial 
will  present  no  question  in  relation  to  the  amount  of  the 
recovery  or  excessive  damages,  for  the  consideration  and 
decision  either  of  the  circuit  court  or  of  this  court.  Spur- 
rier V.  BriggSy  17  Ind.  529  ;    Floyd  v.  Maddux^  ante^  p.  124. 

The  petition  for  a  rehearing  of  this  cause  is  overruled. 
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Statute  of  Frauds  — Cow /rac^ — Pleading. — Case  Overruled, — A  complaint 
on  a  parol  contract  within  section  7  of  the  statute  of  frauds,  1  R.  S.  1876, 
p.  604,  which  does  not  show  that  the  purchaser  has  received  part  of  the 
property,  or  given  something  in  earnest  to  bind  the  bargain,  or  in  part 
payment,  does  not  state  facts  suiBcient  to  constitute  a  cause  of  action,  and 
a  demurrer  thereto  for  want  of  sufficient  facts  ought  to  be  sustained. 
Harper  v.  Millert  27  Ind.  277,  is  overruled  on  this  point. 

Saue. — Promissory  Note, — A  promissory  note  not  governed  by  the  law 
merchant,  executed  to  defendant,  by  plaintiff  who  seeks  to  recover  dam- 
ages against  the  defendant  for  the  breach  of  a  parol  contract  to  deliver  to 
guch  plaintiff  goods  of  more  than  fifty  dollars  value,  in  consideration  of 
such  contract,  ie  not  sufficient  to  take  such  contract  out  of  section  7  of  the 
statute  of  frauds. 

From  the  Delaware  Circuit  Court. 

W.  March  and  W.  Brothcrton^  for  appellant. 
J.  N.  Templer  and  jR.  S.  Gregory ^  for  appellee. 
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WoRDEN,  J. — Complaint  by  Bantz  against  Krohn  as  fol- 
lows : 

"  Noah  Bantz  complains  of  John  Krohn,  defendant,  and 
says,  that  heretofore,  on  the  15th  day  of  July,  1874,  he 
contracted  with  and  bought  of  defendant  two  hundred 
and  iifty  head  of  hogs,  said  hogs  to  average  three  hundred 
pounds  gross,  and  none  to  weigh  less  than  two  hundred 
and  fifty  pounds,  to  be  delivered  at  the  town  of  Albany,  in 
Delaware  county,  Indiana,  from  the  Ist  to  the  15th  of  De- 
cember,  1874,  at  and  for  the  price  of  four  and  /jj^q  dollars 
for  each  one  hundred  pounds  of  the  gross  weight  of  said 
hogs  as  aforesaid ;  and  further,  that  there  were  not  to  be 
among  said  hogs  any  stag  hogs  or  sows  with  pig ;  and  as 
an  earnest  to  bind  said  contract,  and  as  part  of  the  pur* 
chase-money  of  and  for  said  hogs  under  said  contract, 
plaintift'  at  the  time  and  place  of  making  said  contract, 
executed  and  delivered  his  promissory  note  for  one  hun- 
dred dollars  to  defendant,  due  in  thirty  days  from  the  day 
of  date  thereof,  and  drawing  ten  per  cent,  interest  from 
date,  and  defendant  accepted  and  received  said  note  afore- 
said as  earnest  upon  said  contract. 

"  Plaintiffsays  that  he  was  at  the  town  of  Albany  afore- 
said during  the  whole  of  each  day  from  and  including  the 
1st  day  of  December  up  to  and  including  the  15th  day  of 
December,  1874,  ready  and  willing  to  receive  said  hogs, 
and  so  notified  the  defendant,  and  demanded  said  hogs  of 
defendant. 

"  Plaintift'  avers  that  defendant  wholly  failed  and  re- 
fused, and  still  does  fail  and  refuse,  to  deliver  said  hogs  to 
plaintiff,  as  under  said  contract  he  was  in  duty  bound  to 
do.  Plaintiff  says,  by  reason  of  defendant's  failure  and  re- 
fusal to  deliver  said  hogs  as  aforesaid,  he  has  been  damaged 
three  thousand  dollars,  which  amount,  and  every  part 
thereof,  is  due  and  wholly  unpaid.  Wherefore,"  etc. 

A  demurrer  to  the  complaint  for  want  of  sufficient  facta 
was  filed  and  overruled.     Exception. 
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Such  further  proceedings  were  had  in   the  cause  as  that 
final  judgment  was  rendered  for  the  plaintiff. 

Error  is  assigned  upon  the  ruling  on  the  demurrer. 

The  contract  declared  upon,  not  being  in  writing,  is,  un- 
less  it  comes  within  some  of  the  exceptions,  made  void  by 
the  7th  section  of  our  statute  of  frauds,  which  pro- 
vides that ''  No  contract  for  the  sale  of  any  goods,  for  the 
price  of  fifty  dollars  or  more,  shall  be  valid,  unless  the 
purchaser  shall  receive  part  of  such  property,  or  shall  give 
something  in  earnest  to  bind  the  bargain,  or  in  part  pay- 
ment, or  unless  some  note  or  memorandum  in  writing  of 
the  bargain  be  made,  and  signed  by  the  party  to  be  charged 
thereby,  or  by  some  person  thereunto  by  him  lawfully  au- 
thorized."    1  R.  8.  1876,  p.  504. 

The  contract  can  not  be  taken  to  have  been  a  written 
one,  because,  had  it  been,  a  copy  or  the  original  thereof 
would  have  to  be  set  out  as  part  of  the  complaint.  It  must 
be  taken,  therefore,  to  have  been  made  by  parol  merely. 
And  it  is  insisted  that,  as  the  contract  is  to  be  deemed  a 
parol  one,  the  allegations  in  respect  to  the  giving  and  re- 
ceiving of  the  promissory  note  do  not  show  it  to  have  been 
taken  out  of  the  statute,  and,  therefore,  that  the  complaint 
was  bad  on  its  face. 

We  are  met  at  the  threshold  of  our  examination  with 
the  question,  whether  a  complaint  upon  a  parol  contract 
within  the  statute  set  out,  not  showing  a  receipt  by  the 
purchaser  of  part  of  the  goods,  or  that  something  was  given 
in  earnest  to  bind  the  bargain,  or  in  part  payment,  is  good 
or  otherwise.  For,  if  such  complaint  is  good,  we  need  not 
enquire  whether  the  giving  of  the  note  as  alleged  took 
the  case  out  of  the  statute,  because,  on  that  theory,  the 
complaint  would  be  good,  so  far  as  the  statute  is  concerned, 
without  the  allegations  in  respect  to  the  note. 

We  understand  it  to  have  been  well  settled  before  the 
adoption  of  our  code  of  practice,  that  a  declaration  would 
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have  been  good  which  set  out  a  contract  within  the  stat- 
ute of  frauds,  without  alleging  it  to  have  been  in  writing, 
just  as  if  the  statute  had  never  been  passed.  It  was  said 
that  the  statute  operated  as  a  rule  of  evidence  and  not  as  a 
rule  of  pleading,  and,  therefore,  that  the  contract  might 
be  stated  generally,  and  the  declaration  supported  by  evi- 
dence that  the  contract  stated  was  in  writing.  This  was 
entirely  consistent  with  the  general  rule  of  law  that  must 
obtain  under  all  systems  of  practice  that  require  the  plain- 
tiff to  state  his  cause  of  action  at  all,  that  a  party  suing 
must  state  facts  enough  to  give  him  a  right  of  action,  and 
that  he  is  not  required  to  prove  more  than  he  is  required 
to  allege.  Where  the  plaintiff  stated  his  contract  gener- 
ally, and  was  required  to  prove  a  contract  in  writing,  he 
was  not  required  to  prove  more  than  he  had  alleged.  He 
was  required  to  prove  his  contract  as  alleged  by  the  kind 
of  evidence  required  by  the  statute. 

Under  a  declaration  counting  upon  a  contract  within  the 
statute,  not  alleging  the  contract  to  have  been  in  writing, 
nor  other  matter  as  part  payment,  etc.,  whereby  the 
contract  might  be  taken  out  of  the  statute,  it  would  seem 
that  the  plaintiff  would  have  been  required  to  prove  a  writ- 
ten contract,  and  could  not  have  recovered  on  proof  of 
other  matter  not  alleged,  whereby  the  contract  would  be 
taken  out  of  the  statute.  It  was  said  in  note  2  to  the 
case  of  Mills  v.  Kuykendall^  2  Blackf.  47  :  "Where  an  act 
makes  writing  necessary  to  a  matter,  where  it  was  not  so 
at  the  common  law,  as  where  a  lease  for  a  longer  term  than 
three  years  is  required  to  be  in  writing  by  the  statute  of 
frauds,  it  is  not  necessary  to  plead  the  thing  to  be  m  writ- 
mg,  though  it  must  be  proved  to  be  so  in  evidence."  The 
following  paragraph  is  found  in  Brown  on  Stiitute  of  Frauds, 
sec.  511 :  "In  the  next  place,  a  defendant  may  insist  upon 
the  benefit  of  the  statute,  by  plea  of  the  general  issue,  or 
in  equity  by  answer  simply,  denying  the  fact  of  the  agree- 
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ment  which  the  plaintiff'  charges  to  have  been  made.  This 
puts  the  plaintiff*  to  proof  of  the  agreement  at  the  trial  or 
hearing,  and  he  then  niust  produce  a  writing."  In  the  case 
of  Cozine  v.  Graham,  2  Paige,  177,  181,  it  was  said  :  "The 
rule  of  pleading  on  this  subject  is  well  settled  in  the  courts 
of  law,  and  I  do  not  see  why  the  principle  of  that  rule  is 
not  equally  applicable  to  this  court.  It  is  there  held  that 
the  statute  did  not  alter  the  form  of  pleading;  that  if  an 
agreement  or  contract  is  stated  in  the  declaration  to  have 
been  made,  it  is  not  necessary  to  allege  that  it  was  in  writ- 
iDfi:,  as  that  will  be  presumed  until  the  contrary  appears. 
If  the  agreement  is  denied,  the  plaintiff*  must  produce  le- 
gal evidence  of  its  existence,  which  can  only  be  done  by 
producing  a  written  agreement  duly  executed  according  to 
the  provisions  of  the  statute." 

We  apprehend  the  true  principle  to  have  been  this, 
that  where  the  declaration  counted  upon  a  contract  within 
the  statute  of  frauds,  not  alleging  it  to  have  been  by  parol, 
and  not  alleging  any  matter  that  would  take  it  out  of  the 
statute,  the  declaration  would  have  been  good  because  the 
contract  alleged  may  have  been  in  writing,  and  not  because 
there  may  have  been  other  matters  not  alleged  that  would 
take  the  contract  out  of  the  statute  ;  and  that  this  is  all 
that  is  meant  when  it  is  said  that  the  statute  has  not 
changed  the  rule  of  pleading,  alid  furnishes  only  a  rule  of 
evidence. 

We  think  it  clear  that,  as  the  contract  sued  upon  must 
be  taken  to  have  been  a  verbal  and  not  a  written  one, 
neither  the  original  nor  a  copy  having  been  set  out  as  re- 
quired by  the  code  if  in  writing,  the  plaintiff  could  not  give 
in  evidence  a  written  one  in  support  of  his  complaint.  The 
complaint,  therefore,  can  not  be  held  good  on  the  theory 
that  prevailed  before  the  code,  that  the  contract  may  have 
been  a  written  one. 

The  contract  thus  appearing  to  have  been  a  verbal  one 
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appellant,  in  a  complaint  of  two  paragraphs.  The  first 
paragraph  of  the  complaint  counted  upon  a  warranty  deed, 
executed  by  the  appellant  and  his  wife  to  the  appellee,  on 
the  9th  day  of  September,  1857,  wherein  and  whereby 
it  was  alleged  that  the  appellant  and  his  wife  had,  on 
the  day,  month  and  year  last  named,  conveyed  and 
warranted  to  the  appellee,  for  the  sum  of  two  thousand 
dollars,  the  receipt  of  which  was  thereby  acknowl- 
edged, the  undivided  nine-tenths  part  of  two  parcels  of 
real  estate,  particularly  described,  containing  in  the  aggre- 
gate eighty-nine  and  twenty-hundred ths  acres,  in  Daviess 
county,  Indiana ;  and  the  appellee  alleged,  in  detail  and 
at  great  length,  certain  facts  which  showed  in  legal  effect 
that  the  appellant  had  broken  his  covenants  of  warranty, 
as  contained  in  his  deed  to  the  appellee,  in  this,  that  he 
had  not  warranted  and  defended  the  title  to  the  said  undi- 
vided interest  in  said  real  estate,  to  the  appellee  and  his 
assigns,  against  all  lawful  claims,  but  he  and  they  had 
been  evicted  therefrom  by  lawful  process,  to  the  appellee's 
damage  in  the  sum  of  two  thousand  dollars.  Where- 
fore, etc. 

In  the  second  paragraph  of  his  complaint,  the  appellee 
sued  upon  a  written  contract  or  agreement,  of  even  date 
with  the  deed  described  in  the  first  paragraph,  executed  by 
the  appellant  to  the  appellee,  of  which  the  following  is  a 
copy: 

*' Whereas  I  have  this  day,  by  deed  bearing  even  date 
herewith,  sold  to  Augustine  Mattingly  the  undivided 
fifths  of  the  following  described  land,  in  Daviess  county, 
to  wit :"  (Here  follows  the  description  of  the  same  land 
conveyed  by  the  deed  sued  on  in  the  first  paragraph  of 
the  complaint,)  "  for  the  sum  of  two  thousand  dollars.  And 
whereas  the  conveyance  of  the  right  and  interest  of  two 
of  the  heirs,  out  of  the  nine  which  I  hold,  can  not  be 
found.     Therefore,  in    case    said    Augustine    Mattingly 


NOVEMBER  TERM,  1879.  279 

Hyatt  V.  Mattingly. 

0 

should  ever  be  troubled  by  either  of  said  heira,  except  one 
by  the  name  of  Burrows,!  obligate  myself  to  pay  for  their 
respective  interests,  and  save  the  said  Mattingly  harmless, 
without  resorting  to  his  warranty  in  the  deed.  Witness 
my  nand  this  9th  day  of  September,  A,  D.  1857. 

(Signed,)  «  Elisha  Hyatt." 

It  was  alleged,  in  substance,  in  this  second  paragraph 
of  the  complaint,  that  one  of  the  heirs  referred  to  in  said 
agreement  had  sued  for  and  recovered  an  interest  in  said 
real  estate,  and  evicted  the  appellee's  assigns  therefrom  ; 
that,  by  means  of  the  premises,  the  appellee  had  been  dam- 
aged in  the  sum  of  fourteen  hundred  dollars,  and  that  the 
appellant  had  not  complied  with  his  said  contract  or 
agreement,  in  this,  that  he  had  not  saved  the  appellee 
harmless  from  the  aforesaid  damages.     Wherefore,  etc. 

To  the  appellee's  complaint,  the  appellant  answered  in 
five  paragraphs,  of  which  the  first  was  a  general  denial  of 
the  complaint,  and  each  of  the  other  four  paragraphs 
stated  affirmative  or  special  matters,  by  way  of  defence. 
The  appellee's  demurrers  to  the  second  and  third  para- 
graphs of  answer,  for  the  want  of  sufficient  facts  therein 
as  alleged,  were  sustained  by  the  court,  and  to  these  deci- 
sions the  appellant  excepted.  To  the  fourth  and  fifth 
paragraphs  of  answer  the  appellee  replied,  putting  the 
case  at  issue. 

The  cause  was  tried  by  the  court,  and  a  finding  was 
made  for  the  appellee,  assessing  his  damages  in  the  sum 
of  eight  hundred  and  sixty-three  dollars  and  twenty -five 
cents,  and  judgment  was  rendered  accordingly.  The  ap- 
pellant's motion  for  a  new  trial  was  overruled  by  the 
court,  and  to  this  ruling  he  excepted,  and  appealed  from 
the  judgment  rendered  to  this  court. 

He  has  here  assigned,  as  errors,  the  following  decisions 
of  the  court  below  : 

Vol.  LXVIII.— 18 
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Had  the  note  been  of  such  a  character  as  to  be  governed 
by  the  law  merchant,  and  therefore  to  legally  operate, 
prima  faciCyO^  payment,  the  question  presented  might  have 
been  different.  But  it  was  not  shown  that  the  note  was 
such  as  to  be  governed  by  the  law  merchant.  A  debtor's 
promissory  note,  not  governed  by  the  law  merchant,  does 
not  legally  operate  as  payment  of  the  debt ;  but  it  may  be 
made  to  so  operate  by  the  express  agreement  of  the  par- 
ties, Maxioell  v.  Day^  45  Ind.  509  ;  Alford  v.  Baker ^  53 
Ind.  279. 

It  is  not  averred  in  the  complaint  that  there  was  any  ex- 
press agreement  between  the  parties  that  the  note  should 
be  received  as  part  payment  for  the  hogs.  But,  if  there 
bad  been,  it  would  seem  to  be  quite  doubtful  whether  such 
an  agreement  would  make  the  note  operate  as  part  pay- 
nxent  within  the  statute.  It  would  be  but  an  agreement 
that  a  promise  of  future  part  paj'^ment  should  operate  as 
part  payment,  while  the  statute  requires  something  more 
than  words  ;  it  requires  part  payment,  and  not  a  promise 
of  part  payment  to  be  received  as  payment.  See,  on  this 
point,  Brabin  v.  Hyde^  82  N.  Y.  519  ;  Artcher  v.  Zeh,  5 
Hill,  200 ;  Mattice  w,  Allen,  3  Keyes,  492 ;  Matthiessen^  etc.^ 
Co,  V.  McMahon's  Adm'rydVroom,  oS6  ;  Walrathv. Bichieyi 
Lans.  362 ;  Walker  v.  Nussey,  16  M.  &  W.  602 ;  Ireland  v. 
Johnson,  28  How.  Pr.  463.  • 

We  come  to  the  inquiry  whether  the  note  can  be  regard- 
ed as  earnest,  suflficient  to  bind  the  bar  ;iin,  and  are 
clearly  of  the  opinion  that  it  can  not. 

It  was  said  in  the  case  of  Howe  v.  Hayward,  108  Mass. 
54,  that,  "  As  used  in  the  statute  of  frauds,  *  earnest '  is  re- 
garded as  a  part  payment  of  the  price."  But,  conceding 
that  it  may  be  something  distinct  from  part  payment,  it  is 
quite  clear  that  it  must  have  some  value.  Browne  Stat, 
of  Frauds,  sec.  341 ;  Benjamin  Sales,  sec.  189,  and  note  c 

The  note  was  of  no  value  whatever,  because  it  had  no 
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consideration  to  support  it,  and  its  payment  could  not 
therefore  have  been  enforced.  To  say  that  such  a  note 
has  value,  is  but  grasping  at  a  shadow  and  losing  sight 
of  the  substance.  The  contract  for  the  sale  of  the  hosrs 
not  being  valid,  the  note  given  in  consideration  of  the 
agreement  therefor  was  based  upon  no  valid  considera- 
tion. That  the  note  was  void  for  want  of  consideration,  is 
sustained  by  the  following  authorities  :  Combs  v.  Bateman, 
10  Barb.  578 ;  Hooker  v.  Knab,  26  Wis.  511.  See,  also, 
the  case  of  Scott  v.  Bush,  26  Mich.  418.  Indeed,  the  ap- 
plication to  the  question  of  a  general  principle  of  law  is 
all  that  is  necessary  in  order  to  dispose  of  it.  The  promise 
of  one  party  may  be  a  good  consideration  for  the  promise 
of  the  other.  But  if  the  promise  of  one  is  not  valid  and 
binding,  because  not  made  in  accordance  with  the  require- 
ments of  law,  it  can  furnish  no  valid  consideration  for  the 
promise  of  the  other.  The  element  of  mutuality  is  entirely 
lacking  in  such  case. 

For  these  reasons  we  conclude  that  the  complaint  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action, 
and  that  the  demurrer  should  have  been  sustained. 

The  judgment  below  is  reversed,  with  costs,  and  the 
cause  remanded  for  further  proceedings  in  accordance 
with  this  opinion. 


The  State,  ex  rel.  Manning,  v.  Maynf 

Statk  Pkisost  l^onTU.-'Reffulaiion  and  Government  of, — Statute  Construed. 
Section  13  of  the  act  of  March  5th,  1859, 1  G.  &  H.  470,  providing  '<  for 
the  erection  of  a  new  prison  north  of  the  national  road,"  etc.,  continues  in 
force  the  laws  and  regulations  of  the  old  prison  as  to  all  such  necessary 
officers  of  the  new  prison  as  warden,  clerk  and  others,  for  the  management 
of  such  new  prison,  and  the  laws  and  regulations  thus  referred  to  are  the 
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provisions  of  the  act  of  Fehruary  6th,  1857,  1  K.  6. 1876,  p.  644,  as  far  as 
the  same  can  be  made  applicable. 

SxMK. — Cause  for  which  Warden  may  be  Removed. — Board  of  Directors, — 
Under  section  4  of  said  act  of  1857,  the  warden  is  elected  by  the  directors 
for  the  term  of  four  years,  and  can  not  be  removed  sooner  except  for  a 
leo-al  cause,  amounting  to  malfeasance  in  office,  or  showing  that  such 
warden  has  not,  in  some  particular,  faithfully  discharged  his  duties,  and 
this  cause  must  be  founded  upon  some  matter  over  which  the  law  has 
given  the  board  of  directors  the  power  to  control  the  acts  of  the  warden. 

Same.— Z)«ra^on  of  Term  of  Office  of  Deputy  Warden  and  Guards.—Tha 
deputy- warden  and  the  guards  of  the  prison  are  the  appointees  of  the 
warden  ;  and  as  the  law  has  not  declared  the  duration  of  their  offices, 
under  section  2  of  article  15  of  the  constitution  of  this  Stale,  they  hold 
their  respective  offices  during  the  pleasure  of  the  warden  ;  and  the  failure 
of  the  warden  to  comply  with  an  order  of  the  board  of  directors  demand- 
ing the  discharge  of  such  deputy-warden  and  guards,  is  not  a  sufficient 
cause  for  his  removal,  as  such  board  is  not  authorized  by  law  to  make  such 
order. 

From  the  Laporte  Circuit  Court. 

jB.  Harrison,  C.  C.  Hines,  W.  H.  H.  Miller,  W.  H.  Cal- 
kins and  D.  J.  Wile,  for  appellant. 

C.  Baker,  0.  B.  Hord,  A.  W.  Hendricks,  J.  Bradley  and 
J.  H.  Bradley,  for  appellee. 

HowK,  C.  J. — This  was  an  information,  in  the  nature  of 
a  quo  warranto,  by  the  appellant's  relator  against  the  ap- 
pellee. In  the  information,  the  relator  alleged,  in  sub- 
stance, that,  on  the  11th  day  of  March,  1875,  the  appellee, 
Charles  Mayne,  had  been  appointed  and  chosen  by  the 
then  board  of  directors,  or  board  of  control,  of  the  Northern 
Indiana  State  Prison,  to  the  office  of  warden  of  said  prison, 
for  and  during  the  term  of  four  years  thereafter,  in  ac- 
cordance with  the  law  in  such  eases  made  and  provided ; 
that  afterward,  on  the  14th  day  of  July,  1877,  the  then 
board  of  directors  of  said  prison,  being  then  in  session  at 
said  prison,  removed  the  said  Charles  Mayne  from  his  said 
office  of  warden  of  said  prison  **  for  cause,"  which  cause 
was  entered  on  the  journal  of  said  prison,  such  removal  to 
take  effect  on  the  19th  day  of  July,  1877  ;  that  the  appel- 
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lant's  relator,  Charles  A.  Manning,  on  said  14th  day 
of  July,  1877,  was  appointed  and  chosen  by  said  board  of 
directors  to  be  the  warden  of  said  prison,  as  the  successor 
of  said  Charles  Mayne,  removed,  and  to  take  effect  also  on 
said  19th  day  of  July,  1877;  that  on  that  day  the  said  re- 
lator filed  his  bond  in  the  penalty  and  with  the  sureties 
required  by  law,  which  bond  was  then  approved  by  said 
board  of  directors,  and  filed  in  the  office  of  the  Treasurer  of 
State;  that,  before  filing  his  bond,  the  relator  was  duly 
qualified,  and  took  and  subscribed  an  official  oath  for  the 
faithful  and  impartial  discharge  of  his  duties,  as  warden  of 
said  prison ;  that,  after  taking  such  oath  and  filing  said 
bond,  the  appellant's  relator,  on  said  19th  day  of  July, 
1877,  demanded  the  possession  of  the  said  office  of  warden 
of  said  prison,  of  and  from  the  said  Charles  Mayne,  which 
was  then  and  there  refused  by  said  Mayne,  and  the  said 
relator  was  then  and  there  excluded  from  said  office,  and 
was  still  refused  admission  into  said  office,  and  excluded 
from  the  exercise  of  the  functions  thereof;  and  that  the 
said  Charles  Mayne,  on  said  last  named  day  and  since 
hitherto,  had  usurped,  intruded  into,  and  unlawfully  held 
the  said  office  of  warden  of  said  prison,  and  exercised  the 
functions  thereof.     Wherefore,  etc.     , 

To  the  relator's  information,  the  appellee  answered  by  a 
general  denial  thereof.  The  cause  was  tried  by  the  court, 
and  a  finding  was  made  for  the  appellee.  The  relator's 
motion  for  a  new  trial  was  overruled,  and  to  this  ruling 
he  excepted,  and  the  court  rendered  judgment  against  the 
relator  for  the  appellee's  costs. 

The  only  error  assigned  by  the  appellant's  relator  in  x\\\s 
court  is  the  decision  of  the  circuit  court  in  overruling  his 
motion  for  a  new  trial,  and  the  only  causes  for  such  new 
trial,  specified  in  the  motion  therefor,  were,  that  the  find- 
ing of  the  court  was  not  sustained  by  sufficient  evidence, 
and  that  it  was  contrary  to  law. 
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It  is  manifest,  therefore,  that  the  questions  for  the  deci- 
sion of  this  court  all  arise  and  are  dependent  upon  the 
case  made  hy  the  evidence.  The  cause  was  submitted  to 
the  circuit  court  for  trial,  and  it  comes  before  this  court 
for  our  decision,  upon  an  agreed  statement  of  facts.  It  is 
necessary,  we  think,  to  a  clear  presentation  of  the  case 
made  by  the  record,  and  to  a  proper  understanding  of  the 
points  decided,  that  we  should  give  a  summary,  at  least, 
of  the  facts  agreed  upon,  and  this  we  will  do  as  briefly  as 
we  can. 

It  was  agreed  by  and  between  the  parties,  that  the 
court  might  and  should  determine  "  the  title  to  the  oflice 
in  dispute,"  exclusively  from  the  statement  of  the  facta 
agreed  upon.  On  the  11th  day  of  March,  1875,  the  board 
of  directors  of  the  Indiana  State  Prison  North  elected  the 
appellee,  Charles  Mayne,  "  warden  of  said  prison  for  the 
term  of  four  years  thereafter,  in  pursuance  of  the  statute 
in  such  case  made  and  provided,''  and  he  then  gave  bond 
and  took  the  oath  of  office,  as  required  by  law,  and  had 
since  been  and  still  was  acting  as  the  warden  of  said 
prison.  On  the  6th  day  of  May,  1875,  by  and  with  the  ad- 
vice and  consent  of  the  said  board  of  directors,  the  said 
Mayne  appointed  one  Amos  C.  Hall  the  deputy-warden  of 
said  prison,  who  then  gave  bond,  and  took  the  oath  of 
office,  in  conformity  with  law.  On  the  8th  of  April,  1875, 
one  R.  M.  Yontz,  on  the  12th  day  of  May,  1875,  one  C.  C. 
Dickey,  and  on  the  4th  of  June,  1875,  James  Rogers  and 
Charles  Young  were  severally  appointed  by  said  Mayne,  by 
and  with  the  advice  and  consent  of  the  then  board  of  di- 
rectors of  said  prison,  assistants  to  said  warden,  and  all 
said  appointees,  including  said  Hall,  had  been  since  their 
appointment  and  then  were  acting  as  such  officers. 

At  the  regular  session  of  the  General  Assembly  of  this 
State,  in  1877,  a  new  boar4  of  three  directors  of  said  prison 
was  duly  elected,  and  on  the  12th  day  of  March,  1877,  the 
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said  directors  duly  qualified  and  entered  upon  the  dis- 
charge of  their  duties,  and  thence  hitherto  had  been  and 
still  were  acting  as  such  officers.  On  the  19th  day  of  May, 
1877,  the  said  board  of  directors,  being  then  in  session  at 
said  prison,  made  and  passed  the  following  order,  namely  : 
*'  The  board  of  control,  otherwise  named  directors,  hereby 
direct  the  warden,  Charles  Mayne,  to  remove  the  present 
deputy-warden,  Amos  C.  Hall ,  the  removal  to  take  effect 
as  soon  as  the  7th  of  June  next;  the  board  believing  such 
removal  necessary  for  the  welfare  of  the  prison." 

On  the  7th  day  of  June,  1877,  the  said  board  of  directors, 
being  then  in  session  at  said  prison,  made  and  passed  the 
following  order,  namely:  "  The  board  of  directors  do  not 
consent  to  the  continuation  of  Amos  C.  Hall,  as  deputy- 
ivarden,  and  the  said  Amos  C.  Hall  is  herebv  notified  to 
remove  his  family  from  the  prison-ho«se  occupied  by 
them,  and  the  warden  is  hereby  directed  to  see  that  this 
order  is  carried  out  without  delay." 

Also,  the  following  order,  to  wit:  "The  following 
guards  are  hereby  dismissed,  and  'will  not  hereafter  be 
recognized  by  the  board  as  officer  of  this  institution,  on 
account  of  unfitness  for  the  service,  and  the  warden  is 
liereby  directed  to  see  that  this  order  is  executed.  The 
following  are  the  names  of  such  guards :"  (Here  followed 
the  names,  above  set  out,  of  the  four  assistants  to  the 
warden) ;  '-and,  in  lieu  thereof,  the  board  nominates"  four 
other  named  pereons.  Each  of  the  said  orders  was  entered 
upon  the  records  of  said  prison,  at  the  dates  of  their  pas- 
sage, of  which  the  said  warden  had  due  notice. 

After  the  passage  of  the  said  first  order,  and  notice 
thereof  to  said  Charles  Mayne,  he  applied  to  the  Attorney 
General  of  this  State,  without  the  knowledge  of  the  board 
of  directors,  and  obtained  from  him  his  legal  opinion,  in 
^  relation  to  the  power  of  the  board  of  directors  to  remove 
the  deputy- warden,  without  the  consent  of  the  warden  of 
Vol.  LXVIIL— 19 
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said  prison,  a  copy  of  which  opinion  was  made  a  part  of 
the  agreed  statement  of  facts. 

On  the  14th  day  of  July,  1877,  the  said  Charles  Mayne 
filed  with  the  board  of  directors  of  said  prison  his  answer 
in  writing  to  the  orders  of  the  board,  above  set  out,  in  re- 
lation to  the  deputy-warden  and  his  family,  and  to  the 
four  guards,  or  assistants  of  the  warden,  whom  the  board 
had  summarily  dismissed ;  in  which  answer,  he  respect- 
fully declined  to  make  the  removals  and  changes  indi- 
cated in  the  said  orders  of  the  board,  for  the  following 
reasons : 

1st.  The  board  had  no  authority  given  it  by  law  to 
make  such  orders ;  and, 

2d.  The  public  service  would  be  greatly  injured  and 
the  government  of  the  prison  demoralized  thereby. 

A  copy  of  this  jvritten  answer  was  also  made  a  part  of 
the  agreed  statement  of  facts. 

On  the  said  14th  day  of  July,  1877,  the  said  board  of 
directors,  being  then  in  session,  made  and  passed  an  order 
for  the  removal  of  said  Charles  Mavne  from,  and  for  the 
appointment  of  the  said  Charles  A.  Manning  to,  the  said 
office  of  warden  of  the  said  Northern  Indiana  State  Prison, 
which  said  order  was  read  by  the  said  Mayne,  before  ac- 
tion was  taken  thereon ;  and,  being  called  upon  by  the 
board  to  answer,  the  said  Mayne  then  said  that  he 
had  no  other  reasons  to  give  for  his  refusal  to  curry  out 
the  said  orders  of  the  board  than  those  he  had  already 
given  in  his  aforesaid  written  answer ;  and  thereupon  the 
said  orders  for  the  removal  of  the  said  Maj-ne  from  the 
said  office  of  warden  of  the  said  prison,  and  for  the  ap- 
pointment of  the  said  Manning  to  the  same  office,  as  the 
successor  of  the  said  Mayne,  removed,  were  signed  by  the 
president,  and  attested  by  the  clerk,  of  said  board  of  di- 
rectors, in  the  presence  of  said  Charles  Mayne;*  such  re- 
moval to  take  effect  on  the  19th  day  of  July,  1877. 
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On  the  7th  day  of  June,  1877,  the  deputy-warden,  Amos 
C.  Hall,  and  his  family  were  occupying  the  dwelling- 
house,  owned  by  the  State,  within  the  prison  walls,  and 
using  the  same  as  a  boarding-house,  at  which  certain  of 
the  guards,  contractors'  employees,  and  other  officers  and 
persons  about  the  prison  were  boarding,  and  that  the  said 
Hall,  with  said  Mayne's  con'sent,  received  and  applied  to 
his  own  use  all  gains  and  profits  arising  therefrom,  and  no 
part  of  such  gains  and  profits  went  to  the  benefit  of  the 
State ;  that,  during  all  the  time  since  the  prison  had  been 
occupied  as  such,  it  had  been  the  custom  there  for  the 
deputy-warden,  with  the  consent  of  the  board  of  directors 
and  warden,  to  keep  a  boarding-house  for  the  purpose  of 
boarding  the  guards  and  other  employees,  who  were 
required  to  be  constantly  at  the  prison,  and  apply  the 
gains  and  profits  to  his  own  use  and  benefit ;  and  that  the 
house  occupied  by  said  Hall  w\s  erected  by  the  State  for 
the  purpose  of  a  boarding-house.  Before  the  making  of 
said  order  of  June  7th,  1877,  the  said  Mayne  had  several 
times  suggested  to  said  board  of  directors,  that  if  they 
would  make  an  order,  requiring  the  boarding-house  to  be 
conducted  in  the  interest  of  the  State,  he  would  have  the 
order  carried  out,  but  they  declined  to  do  so. 

On  the  19th  day  of  July,  1877,  the  said  Charles  A.  Man- 
ning,  having  given  bond  to  the  approval  of  said  board  of 
directors,  and  having  taken  an  official  oath,  as  such  war- 
den, as  required  by  law,  demanded  the  possession  of  the 
office  of  warden  of  said  prison,  of  and  from  the  said 
Charles  Mayne,  which  was  then  and  there  refused  by  said 
Mayne,  and  he,  the  said  Manning,  was  then  and  there,  and 
had  ever  since  been,  excluded  from  the  said  office  of  war- 
den and  from  exercising  the  functions  thereof,  and  the 
said  Charles  Mayne  had,  since  said  demand,  continued  as 
before  in  the  possession  of  said  office  of  warden,  and  was 
then  as  before  exercising  and  performing  the  duties  and 
functions  of  warden  of  said  prison. 
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The  rules  adopted  by  the  board  of  directors  of  said 
prison,  and  all  amendments  thereto,  so  far  as  they  related 
to  the  warden  and  deputy-warden,  were  also  made  part  of 
tlio  agreed  statement  of  facts ;  but  the  only  part  of  said 
rules,  on  which  the  board  of  directors  would  seem  to  have 
acted,  IS  the  following  extract  therefrom,  to  wit: 

"  Hule  2.  Warden's  DutTes.  It  shall  be  his  duty  to 
obey  and  carry  out  all  written  instructions  that  he  may 
receive  from  the  directors,"  etc. 

The  above  extract  from  said  Rule  2  was  quoted  by  the 
board  of  directors  in  their  final  order  for  the  removal  of 
said  Charles  Mayne,  and  is  the  only  quotation  from,  or 
reference  to,  any  of  the  rules  of  the  prison,  in  any  of  the 
orders  of  said  board. 

We  have  now  given  the  substance  of  all  the  facts  con- 
tained in  the  agreed  statement  thereof,  upon  which  this 
cause  was  submitted  to  the  court  to  determine  "  the  title 
to  the  oflBce  in  dispute."  In  tlie  conclusion  of  their  agreed 
statement  of  facts,  the  parties  say :  "  This  question  is 
presented  in  good  faith  to  try  the  right  to  said  office ;  and 
no  question  is  to  be  presented  or  tried,  but  the  power  of 
the  board  to  remove  the  old  warden  in  the  manner  and 
ibr  the  causes  herein  set  forth,  and  appoint  a  new  one." 
We  proceed  now  to  the  consideration  and  decision  of  the 
question  thus  presented. 

The  Northern  Indiana  State  Prison  was  erected  under 
the  provisions  of  an  act  entitled  "An  act  to  provide  for 
the  erection  of  a  new  prison  north  of  the  National  Head, 
election  of  officers  therefor,  making  appropriations,  and 
for  the  regulation  of  the  same,"  approved  March  5th,  1859. 
Acts  1859,  p.  185 ;  1  G.  &  H.,  p.  470.  For  the  most  part, 
the  provisions  of  this  act  had  reference  only  to  the  loca- 
tion and  construction  of  the  new  prison ;  but,  in  section 
13  of  said  act,  it  was  provided  as  follows : 

"  Sec.  13.    All  laws  and  regulations  in  force  in  refer- 
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ence  to  the  government  of  the  convicts,  officers,  iind  other 
matters  in  the  present  state-prison,  be  continued  in  force 
in  reference  to  the  management  and  control  of  this  prison, 
as  far  as  the  same  can  be  made  applicable/' 

Of  this  section,  in  the  case  of  Manson  v.  The  State,  ex  nl. 
jLeCy  66  Lid.  78,  it  was  said  by  this  court :  '>  The  true  in- 
tent and  meaning  of  said  section  13,  as  we  construe  its 
provisions,  were,  that  the  laws  and  regulations  of  the  old 
prison  should  be  continued  in  force^  as  to  all  such  neces- 
sary officers  of  the  new  prison,  such  as  warden,  clerk  and 
others,  for  the  management  and  control  of  the  new  prison, 
as  were  not  mentioned  in  the  act  providing  for  the  erec- 
tion thereof." 

The  laws  and  regulations  of  the  old  prison,  referred  to 
in  said  section  13,  and  therebv  "  continued  in  force  in 
reference  to  the  management  and  control "  of  the  Indiana 
State  Prison  North,  as  far  as  the  same  could  be  made  ap- 
plicable, were  the  provisions  and  regulations  found  and 
contained  m  the  act  entitled  ^"An  act  to  provide  for  the 
government  and  discipline  of  the  state-prison,  and  to  re- 
peal *An  act  to  provide  for  the  government  and  discipline 
of  the  state-prison,'  approved  March  8d,  1855,  and  all 
other  laws  or  parts  of  laws  inconsistent  herewith,"  ap- 
proved February  5th,  1857.  Acts  1857,  p.  103;  1  R.  S. 
1876,  p.  644.  In  this  act,  it  is  provided,  inter  alia,  that 
the  warden  of  the  prison  "  shall  have  charge  of  the  whole 
operations  of  the  institution,  and  shall  be  its  executive 
officer;''  that  *' the  warden,  by  and  with  the  advice  and 
consent  of  the  directors,  shall  have  the  power  to  appoint 
a  deputy- warden,  clerk,  and  such  number  of  assistant 
keepers  as  the  directors  may  deem  necessary,"  and  "'  all 
the  officers  shall  hold  their  respective  offices  until  their 
successors  shall  have  been  elected,  [or]  appointed  and 
qualified ;"  and  that ''  rules  for  the  government  and  disci- 
pline of  the  prison  shall  be  enacted  by  the  directors  and 
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warden,  *  *  *  *  and  the  warden,  for  himself  and 
assistants,  shall  be  responsible  for  the  observance  and  en- 
forcement of  such  rules  and  regulations."  In  Rule  2  of 
the  rules  adopted  by  the  board  of  directors  of  the  Northern 
Pi-ison,  prescribing  the  "  warden's  duties,"  it  was  also  pro- 
vided that  the  warden  "  shall  be  held  responsible  for  the 
manner  in  which  the  prison  is  managed  and  conducted.' 

In  the  first  sentence  of  section  4  of  the  above  entitled  act 
of  February  5th,  1857,  it  is  provided  that  "  The  directora 
shall  elect  a  warden,  who  shall  hold  his  office  for  the  term 
of  four  years  unless  sooner  removed  by  the  directors  for 
cause,  which  cause  shall  be  entered  upon  the  journal  of 
the  institution."  1  R.  S.  1876,  p.  645.  The  appellee, 
Charles  Mayne,  was  duly  elected  by  the  board  of  directors, 
and  gave  bond  and  qualified  according  to  law,  as  the  war- 
den of  the  Northern  Prison,  for  the  term  of  four  years 
from  and  after  the  11th  day  of  March,  1875.  When  only 
one-half  of  his  term  of  office  had  expired,  to  wit,  on  the 
12th  day  of  March,  1877,  an  entirely  new  board  of  direc- 
tors of  said  prison,  who  had  been  elected  as  such  at  the  last 
previous  session  of  the  General  Assembly,  came  into  office 
and  entered  upon  the  discharge  of  their  official  duties. 
Afterward,  on  the  17th  day  ol  July,  1877,  when  the  new 
board  of  directors  attempted  to  remove  the  said  Charles 
Mayne  from  the  said  office  of  warden  of  said  prison,  and 
to  appoint,  as  his  successor  in  said  office,  the  appellant's 
relator,  Charles  A.  Manning,  he,  the  said  Mayne,  had 
nearly  twenty  months  yet  to  serve  of  his  said  term  ot 
office  as  such  warden  of  said  prison. 

This  brings  us  to  the  question,  which  may  well  be  re- 
earded  as  the  controlling  question,  in  the  case  now  before  us : 
Ilad  the  board  of  directors  the  power,  under  the  law,  to 
remove  Charles  Mavne  from  the  office  of  warden  of  the 
northern  prison,  in  the  manner  and  for  the  supposed  cause 
or  causes  stated  and  set  forth  in  the  order  of  the  board  for 


NOVEMBER  TERM,  1879.  295 


The  State,  ex  rel.  Manning  v.  Mayne. 


his  removal  ?  The  statute  provides,  as  we  have  seen,  that 
the  warden  "  shall  hold  hie  oflEice  for  the  term  of  four 
years  unless  sooner  removed  hy  the  directors  for  cause." 
It  can  hardly  be  claimed,  we  suppose,  that  the  directors  of 
the  prison  would  have  the  power,  under  this  provision  of 
the  statute,  to  remove  the  warden  from  his  office  before 
the  expiration  of  his  t^rm,  for  any  cause  other  than  a  legal 
cause.  ^The  cause  must  be  one  amounting  to  malfeasance 
in  office,  or  showing  that  he  has  not,  in  some  particular, 
faithfully  and  impartially  discharged  his  duties  as  warden  ; 
and  certainly,  as  it  seems  to  us,  the  cause  for  removal 
must  be  founded  on  some  matter  or  thing  done,  or  omitted 
to  be  done,  by  the  warden,  in  reference  to  which  the  law 
has  given  the  directors  the  right  and  power  to  supervise, 
control  and  enforce  the  acts  of  the  warden. 

It  is  claimed,  in  argument,  by  some  of  the  relator's 
counsel,  as  we  understand  them,  that  the  statute  quoted 
has  made  the  board  of  directors  the  sole  and  absolute 
judges,  not  only  of  the  existence,  but  also  of  the  suffi- 
ciency, of  the  actual  or  imaginary  cause  for  the  removal 
of  the  warden  ;  and  that  the  removal  of  the  warden  by  the 
directors,  for  an  alleged  cause  declared  by  them  to  exist 
and  be  sufficient,  whether  such  cause  were  true  or  false, 
valid  or  invalid,  or  just  or  unjust,  would  be  final  and  con- 
clusive, and  the  warden  would  be  thereby  bound,  without 
remedy  or  redress.  We  are  not  inclined  to  adopt  any  such 
view  of  the  statute. 

From  the  orders  of  the  board  of  directors,  heretofore  set 
out  in  this  opinion,  it  is  evident,  we  think,  that  the  order 
for  the  removal  of  the  appellee,  Mayne,  from  the  office  of 
warden  of  the  prison,  was  founded  upon  his  failure  and  re- 
fusal to  remove  the  deputy- warden  from  liis  office,  to  re- 
move the  family  of  the  deputy-warden  from  the  boarding- 
house  of  the  prison,  and  to  discharge  four  of  the  warden's 
assistants  or  guards^  and  fill  their  places  with  the  ap- 
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pointeee  of  the  directors,  as  required  by  their  orders.  We 
are  clearly  of  the  opinion  that  the  board  of  directors  were 
not  authorized  by  law  to  make  either  of  the  aforesaid  or- 
ders, and  that,  for  this  reason,  they  could  neither  compel 
the  warden,  Mayne,to  comply  with  said  orders,  nor  remove 
him  from  office  for  his  non-compliance  therewith.  It 
was  an  agreed  fact  that  the  deputy-warden  and  the  four 
assistants  or  guards  had  all  been  duly  appointed  by  the 
warden  to  their  respective  offices,  "  by  and  with  the  advice 
and  consent  of  the  directors'*  of  the  prison.  Neither  the 
deputy-warden,  nor  a  warden's  assistant  or  guard,  would 
hold  his  office  for  any  fixed  term  or  period  of  time.  By 
the  last  sentence  of  section  16  of  the  aforesaid  act  of 
February  5th,  1857,  it  is  provided  that  "All  the  officers 
shall  hold  their  respective  offices  until  their  successors 
shall  have  been  elected,  [or]  appointed  and  qualified  ;"  but 
the  statute  has  nowhere  declared  the  duration  of  these 
offices,  nor  limited  them  to  any  fixed  term.  In  such  a 
case,  it  is  provided  in  section  2,  of  article  15,  of  the  consti- 
tution of  this  State,  that  "  such  office  shall  be  held  during 
the  pleasure  of  the  authority  making  the  appointment." 
The  deputy-warden  and  the  guards  of  the  prison  were  the 
appointees  of  the  warden  ;  the  law  had  not  declared  the 
duration  of  their  offices,  and  therefore  it  follows  that,  under 
the  constitutional  provision  quoted,  they  would  hold  their 
respective  offices  "  during  the  pleasure  "  of  the  warden.  It 
is  just  and  right,  as  it  seems  to  us,  that  these  subordinate 
officers  of  the  prison  should  hold  their  offices  during  the 
pleasure  of  the  warden ;  for,  under  the  statute  and  by  the 
rules  of  the  prison,  the  wai'den  was  made  and  held  respon- 
sible for  the  assistants,  for  their  observance  and  enforce- 
ment of  the  prison  rules  and  regulations,  and  for  the  man- 
ner in  which  the  prison  was  managed  and  conducted. 

We  are  of  the  opinion  that  the  directors  of  the  prison, 
in  their  aforementioned  orders  in  relation  to  the  deputy- 
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warden  and  guards  of  the  prison,  transcended  their  powers 
and  invaded  and  attempted  to  usurp  the  powers  of  the 
warden,  and  that  the  order  made  for  the  removal  of  the 
deputy-warden's  family  from  the  prison  boarding-house, 
in  60  far  as  it  related  to  or  affected  the  warden,  was  in- 
tended to  coerce  the  warden  to  remove  from  office  the 
deputy-warden.  The  board  of  directors  were  not  author- 
ized by  law  to  make  any  of  these  orders  ;  and,  therefore, 
we  think  that  the  failure  or  refusal  of  the  warden  to  com- 
ply with  or  carry  out  these  orders,  or  any  of  them,  did  not 
constitute  a  *' cause/' within  the  meaning  of  the  statute, 
for  or  on  account  of  which  he  might  be  removed  by  the 
directors  from  his  said  office.  The  order  of  the  directors, 
removing  the  appellee,  Charles  Muyne,  from  the  office  of 
warden  of  the  Northern  Prison,  was  illegal  and  void,  in 
our  opinion,  and  created  no  vacancy ;  and  it  follows, 
therefore,  that  the  election  or  appointment  of  the  appel- 
lant's relator,  Charles  A.  Manning,  to  the  said  office  of 
warden,  was  not  authorized  by  law,  as  there  was  no  legal 
vacancy  then  existing  in  said  office. 

For  the  reason  given,  we  think  that  the  court  commit- 
ted no  error  in  overruling  the  relator's  motion  for  a  new 
trial. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant's 
relator. 


The  Louisville,  New  Albany  and  Chicago  Railway  Co. 

V.  Whitesell. 

Assignment  OF  Error. — Practice. — Pleading. — An  assignment  of  error,  that 
a  complaint,  consisting  of  several  paragraphs.  d(K?s  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  goes  to  the  whole  complaint,  and,  if  any 
paragraph  thereof  ia  good,  the  alleged  error  fails. 
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Bailroad. — Killing  Stock. — Special  Finding. — In  an  action  to  recover  dam- 
ages  against  a  railroad  company  for  killing  a  cow,  a  negative  answer  to 
the  question,  **Do  you  find  the  plaintiff  was  without  fault,  and  guilty  of  no 
contributory  negligence  ?"  is  equivalent  to  no  finding  at  all  upon  that 
question,  and  is  not  inconsistent  with  a  general  verdict  for  the  plaintiff. 

Same. — Contributory  Negligence.— Defence. — Contributory  negligence  is  no 
defence  to  an  action  undei;  the  statute,  against  a  railroad  company,  for 
killing  stock  at  a  point  on  its  road  not  securely  fenced. 

From  the  Monroe  Circuit  Court. 

J,  W,  Buskirk,  H.  C.  Duncan^  J.  8.  Williams  and  T.  J. 
Jackson^  for  appellant. 
E,  K.  Milieu^  for  appellee. 

BiDDLE,  J. — This  action  was  commenced  before  a  justice 
of  the  peace,  by  the  appellee  against  the  appellant,  for  the 
alleged  killing  of  the  appellee's  cow  by  the  appellant,  by 
means  of  running  a  locomotive  and  a  train  of  cars  against 
and  over  the  cow,  upon  its  railroad  track. 
.  The  complaint  contains  three  paragraphs.  The  first 
paragraph  charges  that  the  appellant  unlawfully,  corruptly 
and  negligently  killed  the  cow,  without  the  fault  of  the 
appellee.  The  second  paragraph  avers  that  the  cow 
casually  went  upon  the  track  where  the  railroad  was  not 
fenced,  and  was  killed  where  the  road  was  not  fenced.  The 
third  paragraph  alleged  that  the  cow  was  killed  in  EUetts- 
ville,  without  the  fault  of  the  appellee,  by  the  appellant's 
servants  carelessly  and  negligently  running  the  locomotive 
and  train  of  cars  against  the  ^w,  and  thereby  killing  her. 

Trial  by  jury ;  general  verdict  for  the  plaintiff,  assessing 
his  damages  at  fifty  dollars.  With  the  general  verdict  the 
jury  returned  the  following  interrogatories  and  answers 
to  them : 

"  1.  Do  you  find  the  plaintiff  was  without  fault,  and 
guilty  of  no  contributory  negligence  ? 

"  Answer.    No.  '^ 

*"  2.  Do  you  find  the  defendant  guilty  of  negligence  in 
running  the  train  which  ran  agaidst  the  cow  ? 
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Answer.     Yes. 

"  3.  Do  you  find  such  negligence  resulted  in  the  injury 
to  the  cow,  and  that  but  for  it  the  accident  would  not 
have  happened  ? 

'*  Answer.     Yes. 

"  4.  Do  you  find  that  the  accident  happened  at  a  point 
on  the  defendant's  track  that  might  have  been  fenced 
without  material  inconvenience  to  the  public  ? 

"Answer.     Yes. 

"  5.    Was  it  fenced  at  such  point  ? 

"Answer.    No." 

The  usual  motion  for  a  new  trial  was  made  and  over- 
ruled, and  exceptions  reserved.    Judgment,  and  appeal. 

The  appellant^s  counsel  make  the  following  points  : 

1.  That  the  complaint  does  not  state  facts  suflScient  to 
constitute  a  cause  of  action.  This  question  is  raised  by 
an  assignment  of  error. 

This  assignment  of  error  goes  to  the  whole  complaint, 
and,  if  either  paragraph  ia  good,  the  alleged  error  must  fail. 
AVe  can  find  no  objection  to  either  paragraph.  They  all 
seem  to  be  good,  and,  after  the  verdict,  there  can  be  no 
doubt  of  their  sufficiency. 

2.  The  court  overruled  a  motion  for  judgment  in  favor 
of  the  appellant,  on  the  special  interrogatories  and  an- 
swers, but,  as  the  counsel  very  faintly  discuss  this  point  in 
their  brief,  we  suppose  they  have  waived  it,  and  we  think 
very  properly.  The  motion  was  probably  founded  upon 
the  supposition  that  the  first  special  interrogatory  and  an- 
swer were  inconsistent  with  the  general  verdict,  but  we  do 
not  think  they  are.  The  interrogatory  being  in  the  nega- 
tive form,  and  the  answer  in  the  negative  also,  leave  the 
question  and  answer,  when  taken  together,  simply  equiva- 
lent to  no  finding  at  all.  Do  you  find  that  the  plaintiff 
-was  without  fault?  No.  Do  you  find  that  the  plaintiff  was 
guilty  of  no  contributory  negligence?  No.     These   ques- 
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tious  and  answers  do  not  find  affirmatively  that  the  plain- 
tiff was  in  fault,  or  that  he  was  guilty  of  contributory 
negligence.  The  plain  meaning  is  that  the  jury  do  not 
find  at  all  upon  those  questions.  Besides,  if  they  were 
equivalent  to  a  finding  that  the  plaintiff  was  in  fault, 
and  was  guilty  of  contributory  negligence,  the  general 
verdict  would  still  be  good  under  the  second  paragraph  of 
the  complaint,  which  is  founded  on  the  statute  for  not 
fencing  the  road,  and  under  which  no  question  of  negli- 
gence as  to  either  party  is  raised.  The  Bellefontaine  R.  W. 
Co.  V.  Reed^  83  Ind.  476  ;  The  Jcfersonville,  Madison  and 
Indianapolis  R.  R.  Co,  v.  Parkhurst,  34  Ind.  501 ;  The  Tol- 
edo^ Wabash  and  Western  R,  W.  Co,  v.  Cary^  37  Ind.  172 ; 
The  Toledo,  Wabash  and  Western  R.  W,  Co.  v.  Cory,  39  Ind. 
218;  The  Jeffersonville,  Madison  and  Indianapolis  R.  R.  Co. 
V.  Vancant,  iO  Ind.  233;  The  Indianapolis,  Cincinnati  and 
Lafayette  R.  R.  Co.  v.  BonyielU  42  Ind.  539 ;  The  Louis- 
ville, New  Albany  and  Chicago  R.  W.  Co.  v.  Cahill,  63  Ind. 
340. 

3.  A  motion  m  arrest  of  judgment  was  overruled. 
There  is  no  error  in  this  ruling.  We  have  already  held 
the  complaint  to  be  sufficient. 

4.  It  is  insisted  that  the  evidence  is  not  sufficient  to 
sustain  the  verdict.  It  is  overwhelmingly  with  the  ver- 
dict, except  as  to  the  fact  whether  the  cow  was  killed  at  a 
point  where  the  appellant  could  not  fence  its  track.  The 
onus  of  proving  this  fact  was  upon  the  appellant,  and  we 
do  not  think  the  evidence  proves  it.  We  concur  with  the 
jury  in  the  verdict. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant, 
with  ten  per  cent,  damages. 
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Goodwin  et  al.  v.  Smith  et  al.  I  es  aui 

164  ise 

Costs. — Bond. — Applicant  for   License  to  Retail  Liquor, — Remonalranti. —        ' 

Pteadxng. — In  a  suit  by  remonstrants  upon  a  cost  bond  executed  by  an 
applicant  for  license  to  retail  intoxicating  liquors,  upon  an  appeal  by  bim 
from  a  decision  of  the  county  commissioners  refusing  such  license,  the 
plaintiffs  are  only  entitled  to  recover  for  costs  made  by  them  and  for 
which  they  are  liable,  and  the  complaint,  to  be  good,  must  show  these  facts. 

Same. — Special  Finding. —  Conclusion  of  Lato.-^ln  such  case  u  finding  by  the 
court  that  a  certain  amount  of  costs  had  accrued  in  the  previous  action, 
and  that  judgment  had  been  rendered  in  favor  of  the  plaintiffs,  against  tho 
applicant  in  that  cause,  for  the  costs,  but  not  finding  how  much  costs  such 
plaintiffs  incurred  or  expended,  does  not  justify  the  conclusion  that  the 
defendants  are  indebted  to  the  plaintiffs  in  such  amount. 

Same. — Party. —  Witney  Fees. — A  party  can  not  claim  witness  fees  in  his 
own  case  unless  he  be  summoned  by  tho  adverse  party. 

Same. — Judgment  for  Costs. — A  judgment  in  favor  of  a  party  for  costs  is  as 
much  his  own  property  as  a  judgment  for  a  debt. 

Same. — Taxing  Fees  by  Clerk. — A  person  who  is  neither  subpoenaed  nor 
sworn  on  the  trial  of  a  cause  can  not  claim  a  witness  fee,  and  the  mere  act 
of  the  clerk  in  taxing  a  fee  for  such  witness  can  not  make  it  valid  ;  neither 
has  the  clerk  a  right  to  tax  a  fee  for  a  witness  unless  the  witness  claims  it. 

From  the  Henry  Circuit  Court. 

D.  W.  Chambers  and  W.  0.  Barnard^  for  appellants. 
J.  T.  Mellette  and  E.  H.  Bundy^  for  appellees. 

Scott,  J. — Goodwin,  one  of  the  appellants,  made  an  ap- 
plication for  license  to  retail  liquors  in  Henry  county.  The 
board  of  commissioners  refused  the  license.  Goodwin  ap- 
pealed to  the  Henry  Circuit  Court,  and  gave  bond  for 
costs  with  the  other  appellants  as  his  sureties.  Goodwin 
took  a  change  of  venue  from  the  county,  and  the  cause 
was  sent  to  the  Wayne  Circuit  Court,  where  there  was  a 
trial  by  jury  and  verdict  for  the  remonstrants,  the  appel- 
lees herein,  and  a  judgment  against  Goodwin  for  costs. 
This  suit  was  brought  on  the  bond.  Tho  complaint  sets 
out  all  the  facts.  The  bond  is  made  a  part  of  the  com- 
plaint. There  is  also  in  the  complaint  an  exhibit,  show- 
ing the  amount  of  costs  taxed  by  the  clerk,  which  is  certi- 
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fied  to  by  the  clerk  of  the  Wayne  Circuit  Court.  Neither 
the  complaint  nor  the  exhibit  shows  what  part  of  the  costs 
was  made  by  the  appellees;  nor  does  it  show  that  ap- 
pellees had  paid  any  costs. 

There  was  a  demurrer  to  the  complaint  for  want  of 
sufficient  facts  to  constitute  a  cause  of  action.  The  de- 
murrer was  overruled  and  exception  entered. 

There  was  an  answer  in  seven  paragraphs,  the  first  be- 
ing the  general  denial. 

The  second  was  an  answer  as  to  so  much  of  the  com- 
plaint as  sought  to  recover  for  witness  fees  taxed  by  the 
clerk  for  certain  persons  named  in  the  bill  of  particulars, 
which  amounted  to  fifty-six  dollars  and  sixty  cents,  and 
averred  that  the  persons  for  whom  such  fees  were  taxed 
were  parties  defendants  in  the  proceeding  in  which  such 
costs  were  taxed. 

The  third  paragraph  averred  that  the  appellees  had  not 
paid  any  part  of  the  costs. 

The  fourth  paragraph  averred  that  six  dollars  and  fifty- 
five  cents  of  the  costs  were  for  a  party  defendant  in  the 
original  proceeding. 

The  fifth  paragraph  averred  that,  as  to  certain  fees  tax- 
ed to  certain  parties,  amounting  in  all  to  twenty-two  dol- 
lare  and  ninety  cents,  neither  of  the  parties  for  whom 
such  fees  were  taxed  as  witnesses  was  sworn  on  the  trial 
qf  the  cause,  nar  was  either  of  them  subpoenaed. 

The  sixth  paragraph  averred  that,  as  to  so  much  of  the 
plaintiffs'  complaint  as  sought  to  recover  witness  fees  for 
Scott  Toby,  nine  dollars  and  fifty  cents,  Anutt,  six  dol- 
lars and  fifty-five  cents,  neither  of  these  parties  had  re- 
ceived any  fees  from  the  plaintiff;  that  they  never  re- 
quested the  clerk  to  tax  any  fees  for  them,  or  either  of 
them,  nor  did  they  authorize  any  one  else  to  have  any 
fees  taxed  for  them;  that  they  never  did,  nor  do  they 
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now  intend  to,  claim  or  receive  any  pay  as  witnesses  in 
said  trial. 

The  seventh  was  a  plea  of  payment. 

There  were  4emurrei*8  to  the  second,  third,  fourth,  fifth 
and  sixth  paragraphs  of  the  answer.  The  demurrers  were 
sustained  to  each  of  these  paragraphs,  and  exceptions 
entered.     Reply  to  the  seventh  paragraph. 

A  jury  was  waived,  and  the  cause  submitted  to  the 
court,  and,  on  the  request  of  the  appellants,  the  court  made 
the  following  special  finding  of  facts  and  conclusions  of 
law  thereon : 

"1.  That  on  or  about  the  10th  day  of  March,  1876,  the 
defendants  executed  to  the  plaintiflfs  the  bond  filed  with 
the  complaint  herein  and  marked  *A.' 

"2.  That,  prior  to  the  commencement  of  this  action, 
the  defendant  Goodwin  appealed  to  the  circuit  court  of 
Henry  county,  Indiana,  from  a  certain  judgment  against 
him  on  the  9th  day  of  March,  1876,  by  the  board  of  com- 
missioners of  said  county  and  State,  refusing  him  a  license 
to  sell  intoxicating,  spirituous  and  malt  liquors,  in  less 
quantities  than  a  quart  at  a  time,  with  the  privilege  of  per- 
mitting the  same  to  be  drank  in  and  upon  the  premises 
where  sold,  and  that,  upon  the  application  of  said  Good- 
win, the  venue  of  said  cause  was  changed  to  the  Wayne 
Circuit  Court,  and  such  proceedings  were  had  therein,  that 
upon  the  6th  day  of  June,  1876,  judgment  was  duly  ren- 
dered in  the  Wayne  Circuit  Court,  that  the  plaintiffs  in  this 
action  recover  of  the  defendant  Goodwin  the  costs  and 
charges  by  them  incurred  or  expended  in  said  cause. 

"3.  That  the  costs  which  accrued  in  the  said  cause 
amount  to  the  sum  of  ninety-five  dollars  and  eighty-five 
cents,  which  remain  unpaid." 

The  appellants  excepted  to  the  conclusions  of  law.  They 
then  moved  for  a  judgment  on  the  special  findings,  which 
motion  the  court  overruled,  and  they  excepted. 
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A  motion  for  a  new  trial  was  overruled,  and  the  appel- 
lants excepted  to  this  ruling.  Judgment  was  rendered  in 
favor  of  the  appellees,  for  ninety-iive  dollars  and  eighty- 
five  cents. 

The  evidence  is  in  the  record. 

Error  is  assigned  on  all  the  rulings  of  the  circuit  court 
mentioned  herein. 

The  demurrer  to  the  complaint  should  have  been  sus- 
tained, for  the  reason  that  the  complaint  did  not  show  that 
the  appellees  made  any  costs  in  the  proceeding  for  license; 
nor  did  it  show  that  the  appellees  were  liable  for  any 
costs.  They  w^ere  only  entitled  to  recover  for  costs  made 
by  them,  and  for  which  they  were  liable. 

The  demurrer  to  the  second  paragraph  of  the  answer 
should  have  been  overruled.  A  party  can  not  claim  wit- 
ness fees  in  his  own  case,  unless  he  be  summoned  by  the 
adverse  party. 

If  the  complaint  had  been  good,  then  the  ruling  of  the 
court  in  sustaining  the  demurrer  to  the  third  paragraph 
of  the  answer  would  have  been  correct.  Hays  v.  Boyer, 
59  Ind.  841 ;  Miller  v.  The  State,  ex  rel,  61  Ind.  503.  It  was 
held  in  these  cases  that  a  judgment  in  favor  of  a  party  for 
costs  is  as  much  his  own  property  as  a  judgment  for  a  debt 
sued  for. 

The  demurrer  to  the  fifth  paragraph  of  the  answer 
should  have  been  overruled.  A  person  who  is  neither  sub- 
poenaed, nor  sworn  on  the  trial  of  a  cause,  can  not  claim  a 
witness  fee,  and  the  mere  act  of  the  clerk  in  taxing  a  fee 
for  such  witness  can  not  make  it  valid. 

The  demurrer  to  the  sixth  paragraph  of  the  answer 
should  have  been  overruled.  The  clerk  has  no  right  to 
tax  a  fee  for  a  witness,  unless  the  witness  claims  it. 

The  conclusion  of  law  as  found  by  the  court  was  incor- 
rect. It  does  not  follow  that,  because  a  certain  amount  of 
costs  accrued   in   a  cause,  therefore  the  prevailing  party 
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has  a  right  to  all  the  accrued  costs,  or  that  the  losing 
party  is  indebted  to  the  prevailins^  party  for  all  the  ac- 
crued costs.  The  court  found  that  the  appellees  in  a  cer- 
tain action  had  recovered  a  judgment  against ''  Goodwin 
for  the  costs  and  charges  by  them  incurred  or  expended  in 
the  said  cause/'  How  much  costs  the  appellees  incurred 
or  expended,  is  not  found  by  the  court.  The  conclusion, 
"that  the  defendants  are  indebted  to  the  plaintiffs  in  the 
sum  of  ninety- five  dollars  and  eighty-five  cents,"  was  not 
a  proper  conclusion  from  the  facts. 

The  judgment  is  reversed,  with  costs ;  cause  remanded, 
with  instructions  to  the  circuit  court  to  sustain  the  demur- 
rer to  the  complaint,  and  for  further  proceedings  in  accord- 
ance with  this  opinion. 


Barnard  i;.  Daggett. 

Kbfxbkrs, — Trial  by. — Abandonment  of  Part  of  Cause  of  Action  by  Plaintiff. 
— Report  — Prrtc^ice.— Under  section  350  of  the  pmctice  act,  2  R.  S.  1876. 
p.  178.  th<*  plaintlfl*.  in  a  triai  by  referees,  may  abandon  any  part  of  the 
cause  of  action  stated  in  his  complaint ;  and,  in  such  case,  in  relation  to 
the  abandoned  part  of  the  cause  of  action,  the  referees  can  only  be  re- 
quired to  report  to  the  court  the  fact  of  such  abandonment  and  what  was 
abnndoricd 

•Same. — Retraxit^  Attorney  may  File. — Where  there  is  a  question  as  to 
whether  the  report  of  referees  covers  certain  matters  stated  in  the  com- 
plaint, the  plaintiff's  attorney,  under  the  first  clause  of  section  772  of  the 
practice  act,  2  R.  S.  1876,  p.  805,  has  power  to  make  and  file  a  written 
retraxit  of  such  matters  and  bind  his  client  th^^reby,  and  such  retraxit  will 
cure  the  omission  or  defect  in  such  report,  and  the  court  oui^ht  thereupon 
to  render  judgment  in  favor  of  the  defendant  for  the  matters  so  released. 

From  the  Vigo  Circuit  Court. 

J.  I\  Band  and  C.  (y^fU  for  appellant. 
J.  G.  Willia7ns^  J.  M.  Allm^  W.  Mack  and  J.  W.  Davis^ 
for  appellee. 


306  SUPREME  COURT  OF  INDIANA. 

Barnard  v.  Daggett. 

HowK,  C.  J. — This  was  a  suit  by  the  appellee  against 
the  appellant,  for  the  recovery  of  a  certain  amount  claimed 
to  be  due  the  former  from  the  latter,  growing  out  of  cer- 
tain unsettled  partnership  transactions.  The  appellee 
alleged  in  his  complaint,  that  he  and  the  appellant  had 
been  copartners  in  the  saw-mill  and  lumber  business  ;  and 
he  then  stated,  with  much  particularity  and  at  great  length, 
the  transactions  out  of  and  by  reason  of  which  he  claimed 
that  the  appellant  became  and  was  indebted  to  him  in  a 
large  sum  of  riioney,  for  which  he  demanded  judgment. 
The  questions  in  this  case,  for  the  decision  of  this  court, 
do  not  require  that  we  should  give  any  fuller  statement  of 
the  facts  alleged  in  appellee's  complaint  than  the  one  here 

given. 

The  appellant  did  not  plead  to  appellee's  complaint  m 
the  circuit  court  on  his  first  appearance,  but  he  and  the  ap- 
pellee agreed  at  once  to  a  reference  of  the  cause  to  three 
named  persons  as  referees,  and  the  cause  was  referred  ac- 
cordingly. The  order  of  reference  required  that  the 
referees  should  "  report  to  this  court,  at  the  next  term 
thereof,  the  facts  and  their  conclusions  of  law  thereon." 
Afterward,  in  the  vacation  of  the  court  below,  the  appel- 
lant filed  his  answer,  in  general  denial  of  the  allegations 
of  the  appellee's  complaint,  with  an  agreement  in  writing 
thereto  annexed,  and  signed  by  the  counsel  of  the  respec- 
tive parties,  to  the  effect  that  the  appellant  might  "  intro- 
duce every  defence  he  may  have,  under  the  foregoing 
general  denial,  as  if  regularly  filed. 

Afterward,  the  said  referees  made  their  report  in  writ- 
ing to  the  court,  in  substance,  as  follows  : 

''  The  referees  have  heard  and  carefully  considered  the 
evidence  for  and  against  the  parties,  in  the  complaint  of 
Daggett  v.  Barnard^  have  also  examined  the  books  laid  be- 
fore us,  purporting  to  contain  the  several  amounts  contain- 
ed in  the  complaint,  all  the  points  in  the  complaint  being 
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abandoned  by  the  attorney  for  the  complainant,  except  those 
contained  in  what  grew  out  of  the  settlement  said  to  have 
been  made  with  hands  and  others,  on  the  2l8t  and  22d 
of  December,  1869,  and  the  Turner  and  Benton  account,  and 
also  sixty  dollars  paid  Snediker  for  building  dam.  The 
amounts  claimed,  arising  out  of  the  December,  1869, 
settlement,  the  accounts  and  evidence,  are  so  conflicting 
and  unsatisfactory,  that  we  consign  them  to  a  place  with 
those  points  abandoned  by  the  attorney.  The  claim  of 
plaintift'  in  the  Turner  and  Benton  bill  seems  to  be  well 
founded.  There  is  nothing  in  the  book's  that  we  have 
been  able  to  find,  or  in  the  evidence,  that  goes  to  show 
why  the  defendant,  Barnard,  should  have  the  credit,  or 
that  he  ever  paid  the  five  hundred  and  five  dollars  and 
ninety-seven  cents,  claimed  in  the  Turner  and  Benton  bill, 
and,  also,  that  he  is  not  entitled  to  the  sixty  dollars'  credit 
on  dam.  We  therefore  find  that  C.  M.  Daggett  is  entitled 
to  recover  the  one-half  of  five  hundred  and  five  dollars  and 
ninety-seven  cents,  and  also  the  one-half  of  sixty  dollars, 
or  in  all  two  hundred  and  eighty-two  dollars  and  ninety- 
eight  cents. 


» 


This  report  was  signed  by  each  and  all  of  the  referees. 
The  appellant  at  the  proper  time  excepted  in  writing  to 
the  report  of  the  referees  for  the  following  causes : 

1.  That  the  report  did  not  find  the  facts  upon  the 
issues  in  this  action,  and  the  conclusions  of  law  thereon 
of  the  referees,  as  required  by  the  court's  order  of  refer- 
ence, and  was  not  responsive  to  said  order ; 

2.  That  the  referees  did  not,  in  said  report,  find  upon 
all  the  issues  in  this  action,  as  ordered ; 

3.  That  the  referees,  in  said  report,  wholly  failed  to 
find  and  pass  upon  the  item,  in  appellee's  complaint,  for 
money  paid  hands  on  the  2l8t  and  22d  of  December,  1869, 
and  that  they  had  no  legal  authority  to  "  consign  it  to  a 
place  with  those  points  abandoned  by  the  attorney,"  with- 
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out  80  finding  thereon,  as  would  bar  a  subsequent  action 
therefor ;  and, 

4.  That  the  general  finding,  in  said  report,  of  two  hun- 
dred and  eighty-two  dollars  and  ninety-eight  ceutsjin  the 
appellee's  favor,  was  contrary  to  law. 

Pending  the  consideration  of  these  exceptions  to  the 
referees'  report,  the  appellee  moved  the  court  for  leave  to 
file  his  written  retraxit  of  certain  matters,  stated  in  his 
complaint,  to  which  the  appellant  objected,  but  the  court 
overruled  the  objection,  and  gave  the  appellee  leave  to  file 
his  retraxit^  which  he  did  accordingly,  in  the  words  and 
figures  following,  to  wit^ 

*'*'  Plaintiff,  in  consideration  that  there  is  a  question  as  to 
the  report  of  the  referees  covering  all  matters  in  com- 
plaint, hereby  releases  and  abandons  all  claims  and  de- 
mands in  said  complaint  specified,  except  the  Turner  and 
Benton  bill  and  the  $60.00  for  building  said  dam,  and 
agrees  that  as  to  said  items  released  a  judgment  may  be 
rendered  in  favor  of  defendant.  October  26th,  1876. 

(Signed,)  "  Charles  Daggett,  per  Mack." 

To  the  decision  of  the  court  in  overruling  his  objection 
to  the  filing  of  said  i^etraxit,  the  appellant  excepted,  and 
then  moved  the  court  for  a  new  trial,  which  motion  was 
overruled,  and  to  this  ruling  he  excepted.  His  motion  in 
arrest  of  judgment  having  also  been  overruled,  and  his  ex- 
ception entered  to  this  decision,  the  court  rendered  judg- 
ment, upon  the  referees'  report,  for  the  appellee,  in  the 
amount  which  the  referees  found  that  he  was  entitled  to 
recover. 

In  this  court  the  appellant  has  assigned  errors  which 
call  in  question  the  several  decisions  of  the  circuit  court 
adverse  to  him.  Among  these  alleged  errors  is  the  fol- 
lowing : 

'^  That  the  court  below  erred  in  permitting  the  attorney 
for  the  appellee  to  file  his  retraxit,  without  authority  shown 
from  appellee  so  to  do." 
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This  alleged  error  presentd  for  decision  the  point  upon 
which  the  appellant  mainly  relies,  in  this  court,  for  the  re- 
versal of  the  judgment  below  in  this  action.  It  will  be 
seen  from  the  referees*  report,  that,  on  the  trial  of  the 
cause  before  the  referees,  the  appellee  abandoned  all  the 
matters  stated  in  his  complaint,  except  as  to  three 
items  of  demand  mentioned  in  said  report.  Upon  two  of 
these  three  items,  the  referees  found  the  fact  to  be  that  the 
appellant  was  indebted  to  the  appellee  in  the  one-half  ot 
the  aggregate  amount  thereof.  As  to  the  third  of  the 
three  items  mentioned,  the  referees  reported,  in  effect,  that 
the  accounts  and  evidence  in  relation  thereto  were  so 
conflicting  and  unsatisfactory,  they  could  not  and  did  not 
make  any  finding  thereon.  In  section  350  of  the  practice 
act,  it  IS  provided  that  the  trial  of  a  cause  by  referees  shaii 
be  conducted  in  the  same  manner  as  a  trial  by  the  court. 
2  R.  S.  1876,  p.  178.  It  would  seem,  therefore,  that  in  a 
trial  by  referees  the  plaintiff  might,  as  he  certainly  could 
in  a  trial  by  the  court,  abandon  any  part  of  the  cause  of 
action  stated  in  bis  complaint ;  and,  in  such  case,  we  think 
that  the  referees  could  not  be  expected  nor  required  to 
take  any  other  or  different  action  in  relation  to  such 
abandoned  part  of  the  plaintifi''s  cause  of  action,  than  the 
referees  took  in  the  case  now  before  us,  namely,  to  report 
to  the  court  the  fact  of  such  abandonment  and  what  was 
thus  abandoned.  Surely,  m  such  a  case,  the  referees  could 
neither  be  required  nor  expected  to  report  to  the  court 
"the  facts  and  their  conclusions  of  law  thereon,"  in  rela- 
tion to  such  abandoned  parts  of  the  complaint. 

The  referees  ought,  however,  under  the  order  of  refer- 
ence, to  have  reported  to  the  court  the  facts,  and  their  con- 
clusions of  law  thereon,  in  regard  to  the  item  of  demand 
mentioned  in  their  report,  about  which  the  evidence  was 
"so  conflicting  and  unsatisfactory,"  that  they  made  no 
finding.     On  account  of  this  omission  and  failure  of  the 
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referees  to  find  and  report  to  the  court  the  facts,  and  their 
conclusions  of  law  thereon,  in  regard  to  this  item  of  de- 
mand in  the  appellee's  complaint,  the  appellant  filed  his 
written  exceptions  to  the  referees'  report.  These  exceptions 
of  the  appellant,  it  seems  to  us,  ought  to  have  been  sus- 
tained by  the  court,  unless  it  can  be  said,  as  we  think  it 
can,  that  the  omission  and  failure  of  the  referees  to  find 
and  report  to  the  court  the  facts  and  their  conclusion  of 
law  thereon,  in  regard  to  the  item  of  demand  above  men- 
tioned, were  cured  by  the  appellee's  retraxit  of  all  matters 
alleged  in  his  complaint,  except  those  upon  which  the 
referees  made  and  reported  to  the  court  their  finding  of 
the  facts  and  their  conclusion  of  law  thereon. 

A  retraxit  is  defined  to  be  an  open  and  voluntary  renun- 
ciation by  a  plaintiff  of  his  suit  in  court,  made  when  the 
trial  is  called  on.  bv  which  he  forever  loses  his  action,  or 
is  barred  from  commencing  another  action,  for  the  same 
cause.  8  Bl.  Com.  296 ;  2  Archb.  Pr.  250.  It  is  claimed 
by  the  appellant's  counsel,  in  argument,  that  the  appellee's 
retraxit  of  the  mattere  specified  therein  in  this  case  was 
insufficient  and  invalid,  because  it  was  not  made  by  the 
appellee  m  his  own  proper  person,  but  by  his  attorney  iu 
this  action.  The  general  law  on  the  subject  of  a  re^roxi/ 
certainly  required  that  it  should  be  made  by  the  plaintiff 
in  his  own  person,  and  not  by  his  attorney.  It  was  so  held 
by  this  court,  in  the  early  case  of  Lambert  v.  Sandford^  2 
Blackf.  137,  wherein  it  was  said  that  an  attorney  "  had  no 
authority  to  enter  a  retraxit,  because  that  is  a  perpetual 
bar."     Kellogg  v.  Gilberty  10  Johns.  220. 

Xow,  however,  the  power  of  an  attorney  to  bind  his 
client  in  a  pending  suit,  and  the  extent  of  such  power  and 
the  mode  of  its  exercise,  are  prescribed  and  regulated  by 
statute  in  this  State.  Thus,  in  section  772  of  the  practice 
act,  it  is  provided  that  "An  attorney  has  authority,  until 
discharged  or  superseded  by  another: 
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**  First.  To  bind  his  clie«t  in  an  action  or  special  pro- 
ceeding, by  his  agreement,  filed  with  the  clerk,  or  entered 
upon  the  minut^  of  the  court,  and  not  otherwise."  2  R. 
S.  1876,  p.  305. 

Under  this  provision  of  the  code,  it  can  not  be  doubted, 
we  think,  that  the  appellee's  attorney  had  full  power  and 
authority  to  make  and  file,  and  to  bind  his  client  thereby, 
the  written  agreement  filed  in  this  cause  and  denominated, 
both  by  court  and  counsel,  the  written  retraxit  of  the  ap- 
pellee. Under  this  written  retraxit  and  by  virtue  and 
force  thereof,  the  appellee  released  and  abandoned  all  his 
claims  and  demands  in  his  complaint  specified,  except  as 
in  said  retraxit  excepted,  and  the  court  was  thereby  fully 
authorized  and  warranted  to  render,  and  indeed  ought  to 
have  rendered,  a  judgment  for  and  in  favor  of  the  appel- 
lant, as  to  all  the  items  and  matters  of  demand  so  released 
and  abandoned  by  the  appellee  in  his  said  retraxit.  It  was 
not  the  appellee's  fault  that  such  a  judgment  was  not 
rendered  in  favor  of  the  appellant;  for,  in  his  written 
retraxit^  the  appellee  had  expressly  agreed  "  that,  as  to 
said  items  released,  a  judgment  may  be  rendered  in  favor 
of  the  defendant."  Possibly,  the  appellant  might  yet,  upon 
proper  notice  to  the  appellee,  procure  the  rendition  of  a 
judgment  in  his,  appellant's,  favor,  against  the  appellee, 
upon  and  in  accordance  with  his  said  agreement  contain- 
ed in  his  said  retraxit^  though  this  point  we  do  not  decide, 
as  the  question  is  not  now  before  us. 

We  find  no  error  in  the  record  of  this  cause,  which 
would  authorize  the  reversal  of  the  judgment  below. 

As  to  the  practice  in  trials  by  referees,  see  the  case  of 
Way  V.  Fravel^  61  Ind.  162,  and  the  authorities  there  cited. 

The  judgment  is  affirmed,  at  the  appellant's  costs. 
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Wainscott  V.  Smith. 

Auction  Sale. — Right  to  Possession  of  Property. — Tender.^ Promissory 
Ifote, — Where  a  chattel  is  offered  for  sale  at  a  public  auction,  on  a  credit 
of  six  months,  the  purchaser  being  required  to  execute  his  promissory  note 
with  good  security,  drawing  interest  at  six  per  cent  from  date,  and  such 
chattel  is  bid  off  at  a  certain  price,  the  purchaser  is  not  entitled  to  the  po6- ' 
session  thereof  until  he  tenders  to  the  owner  such  a  note  as  the  terms  of 
the  sale  require,  or  a  sum  of  money  equal  to  the  principal  and  Interest 
which  would  be  due  upon  the  note  at  maturity. 

From  the  Switzerland  Circuit  Court. 

J.  A.  WorkSy  J.  D.  Works  and  J.  A.  Works,  Jr.,  for  appel- 
lant. 

W.  D.  Ward  and  T.  Livings,  for  appellee. 

NiBLACK,  J. — John  C.  Wainscott  sued  Richard  H.  Smith 
in  an  action  of  replevin,  before  a  justice  of  the  peace. 

The  complaint  was  for  the  recovery  of  the  possession  of 
a  black  mare,  which  it  was  averred  the  defendant  unlaw- 
fully detained.  The  mare  was  not  found  and  the  action 
was  prosecuted  for  the  recovery  of  her  value,  for  whick 
judgment  was  obtained  before  the  justice. 

On  an  appeal  to  the  circuit  court,  there  was  a  verdict 
and  judgment  for  the  defendant. 

Error  is  only  assigned  upon  such  questions  as  arose  upon 
the  plaintiff's  unsuccessful  motion  for  a  new  trial. 

The  evidence  showed  that  at  a  public  sale  of  property  at 
Moorefield,  in  this  State,  in  March,  1875,  the  defendant 
caused  the  mare  in  controversy  to  be  offered  for  sale  at  pub- 
lic auction,  on  a  credit  of  six  months,  the  purchaser  being 
required  to  execute  his  note,  with  good  security,  drawing 
interest  at  six  per  cent,  from  date ;  that  the  plaintiff  bid 
twenty-five  dollars  for  the  mare,  and  she  was  struck  off  to 
him  for  that  sum ;  that,  while  the  auctioneer  was  crying 
the  plaintiff's  bid,  the  defendant  was  riding  the  mare 
around  immediately  in  front  of  the  auctioneer;  that  about, 
or  immediately  after,  the   time   at  which   the   mare  was 
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Btrack  off  to  the  plaintiff,  the  defendant  rode  the  mare 
away  in  the  direction  of  the  gate  of  the  enclosure  in 
which  the  sale  was  held ;  that  the  plaintiff  immediately 
demanded  the  mare  of  the  auctioneer,  and  also  called  to 
the  defendant  likewise,  demanding  her  of  him,  the  de- 
fendant refusing  to  heed  the  demand  ;  that  thereupon  the 
plaintiff  got  upon  his  horee  and  followed  the  defendant, 
overtaking  him  upon  the  road,  and  again  demanding  the 
mure;  that,  two  da^'s  afterward,  the  plaintiff  tendered  to 
the  defendant  the  sum  of  twenty-live  dollars,  and  again 
demanded  the  mare,  but  as  before  without  success. 

There  was  also  evidence  tending  to  show  that,  after  the 
plaintiff  bid  for  the  mare,  the  plaintiff  told  the  auctioneer, 
within  hearing  distance  of  the  plaintiff,  not  to  cry  the  bid, 
and  that  he  would  take  the  mare  out,  but  as  to  that  there 
was  a  sharp  conflict  between  some  of  the  witnesses. 

The  court,  on  its  own  motion,  instructed  the  jury  as  fol- 
lows : 

"  This  is  an  action  of  replevin  brought  to  recover  the 
possession  of  a  certain  mare,  which  the  plaintiff  claims  he 
bought,  and  was  unlawfully  detained  from  him  by  the  de- 
fendant at  the  time  of  the  bringing  of  the  action.  The 
constable  failed  to  find  the  property,  as  the  return  to  the 
writ  shows.  Therefore,  if  the  plaintiff  is  entitled  to  re- 
cover at  all,  he  is  entitled  to  recover  the  value  of  the  mare, 
as  proven  by  the  evidence. 

"  The  plaintiff  claims  title  to  the  mare  by  virtue  of  a 
purchase  at  an  auction  sale.  If  the  defendant  put  the  mare 
up  to  be  sold  to  the  highest  bidder,  but,  before  she  was 
sold  by  the  auctioneer,  the  defendant  informed  the  auc- 
tioneer that  he  would  withdraw  her  from  sale,  and  the 
auctioneer  heard  what  was  said,  this  was  a  revocation  of 
the  authority  of  the  auctioneer  to  sell,  and  the  sale  made 
afterward  would  pass  no  title  to  the  purchaser.  And  if 
the  mare  was  struck  off  to  the  plaintiff,  and  he  heard  the 
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defendant  sav  to  the  auctioneer  that  he  withdrew  the 
mare  from  sale,  and  the  statement  was  made  before  she 
was  struck  ofl',  though  the  auctioneer  may  not  have  heard 
what  was  said,  the  sale  made  to  him,  the  plaintiff,  gave 
him  no  right  or  title  to  the  mare,  and  you  should  find  for 
the  defendant.  If,  however,  the  defendant  did  not  make 
an  effort  to  withdraw  the  mare  from  sale  until  she  was 
struck  off',  or  if  he  made  such  effort,  but  neither  the  auc- 
tioneer nor  the  plaintiff  heard  what  was  said,  and  the 
plaintiff'  complied  with  the  conditions  of  the  sale,  or  offer- 
ed so  to  do,  th^n  the  title  to  the  mare  passed  to  the  plain- 
tiff, and  you  should  find  for  him. 

"  If  you  find  that  there  was  no  effort  made  to  withdraw 
the  mare  from  the  sale,  or  if  there  was  such  effort,  if  nei- 
ther the  plaintiff  nor  the  auctioneer  heard  what  was  said, 
then  it  will  be  important  for  you  to  consider  the  condi- 
tions of  the  sile.  If  the  property  was  sold  on  condition 
that  the  purchaser  should  give  his  note  with  good  security, 
due  in  six  months,  with  interest,  then  the  title  to  the  mare 
would  not  pass  to  the  plaintiff'  until  he  tendered  to  the  de- 
fendant a  note  payable  m  six  months,  bearing  six  per  cent. 
interest,  or  a  tender  of  the  amount  of  the  bid  in  money, 
and  in  addition  the  interest  on  the  amount  at  six  per  cent, 
for  the  length  of  the  credit  to  be  given.  And,  if  no  such 
tender  was  made  before  the  bringing  of  this  suit,  then  the 
plaintiff  can  not  recover.  And  though  you  may  find  that 
a  tender  was  made,  if  it  was  only  for  the  amount  of  the 
bid,  and  not  including  interest  upon  the  amount  of  the 
bid  for  the  time  the  credit  was  to  be  given,  then  the  ten- 
der was  not  suflicient." 

The  appellant  asked  the  court  to  give  certain  other  in- 
structions, which  the  court  refused  to  give,  and  the  vari- 
ous questions  suggested  by  the  instructions  given  as  above, 
as  well  as  by  those  refused  by  the  court,  are  earnestly  and 
elaborately  discussed  by  counsel  for  the  appellant.  Numer- 
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ous  authorities  are  cited  to  sustain  the  positions  assumed 
by  appellant's  counsel  in  their  argument,  but  the  conclu- 
sion we  have  reached  renders  it  unnecessary  that  we  shall 
enter  upon  a  review  of  those  authorities. 

Conceding  the  alleged  sale  ot  the  mare  in  controversy 
to  have  been  a  valid  sale,  and  consequently  binding  upon 
the  appellee,  the  appellant  was  not  in  any  event  entitled 
to  the  possession  of  the  mare  until  he  tendered  to  the  ap- 
pellee such  a  promissory  note  as  the  terms  of  the  sale  re- 
quired, or  a  sum  of  money  equal  to  the  principal  and  in- 
terest which  would  have  been  due  upon  that  note  at  ma- 
turity. 2  Parsons  Contracts,  642.  No  such  tender  as 
above  contemplated  was  shown  by  the  evidence.  There 
was,  hence,  a  failure  of  proof  on  the  part  of  the  appellant 
in  a  matter  material  to  his  right  to  recover  in  the  action. 

As  the  verdict  for  this  reason  was  right  upon  the  evi- 
dence, we  need  not  inquire  whether  the  court  gave  the 
law  correctly  to  the  jury  in  the  instructions  to  them  or  not. 
Nor  need  Ave  set  out  the  instructions  refused  by  the  court. 
The  appellant  has  no  reason  to  complain  either  of  instruc- 
tions given  or  of  instructions  refused  to  be  given,  when, 
by  his  own  evidence,  he  was  shown  to  be  not  entitled  to  a 
verdict  in  his  favor. 

We  deem  it  not  amiss,  however,  to  say  that  we  think 
the  court  stated  the  law  correctly  in  its  statement  as  to 
what  was  necessary  to  constitute  a  sufficient  tender  in  this 
case,  and  that  in  that  respect  at  least  the  court  was  sus- 
tained by  the  current  of  modern  authority  in  the  United 
States. 

The  judgment  is  affirmed,  with  costs. 
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McDonald. 

Railroad. — Puiiing  Passenger  off  Train  for  Non-Payment  of  Fare, — Siaivit 
Construed. — Section  28  of  the  act  under  which  mott  of  the  railroads  of 
this  State  are  organized,  1  R.  S.  1876,  p.  709,  provides  that,  **lf  any  passenger 
Bha'ii  refuse  to  pay  his  fare  or  toll,  the  conductor  of  the  train,  and  the  ser- 
vants of  the  corporation  may  put  him  out  of  the  cars  at  any  usual  stopping 
place.' 

Htld,  that  this  section  is  a  police  regulation,  for  the  purpose  of  protecting 
the  public  from  the  dangers  of  frequent  and  unnecessary  stopping  of  trains 
between  stations  and  the  increase  of  speed  necessary  to  regain  time  thus 
lost ;  but,  if  a  passenger  refuse  to  pay  his  full  fare  on  proper  request  by  the 
conductor,  he  becomes  an  mtruder,  and  it  is  the  right  and  duty  of  such 
conductor  to  put  him  off  tho  train,  and  it  makes  no  diiference  that  the 
conductor  has  previously  received  a  part  of  the  fare. 

Sams. — Disorderly  Conduct — Repayment  of  Fare, — Under  section  2,  1  R. 
S  187G,  p.  710,  a  passenger  who  gets  on  a  train  intoxicated  and  advises 
other  pa.<:sengers  not  to  pay  their  fare  is  guilty  of  disorderly  conduct,  and 
tho  conductor  of  the  train  may,  after  tendering  him  such  " proportion  of 
the  faro  be  has  paid,  as  the  distance  he  then  is  from  the  place  to  which  ho 
ha«  paid  his  fare  bears  to  the  whole  distance  for  which  he  has  paid  his 
faro/' remove  him  from  thetrain,  and,  unless  unnecessary  force  is  used,  tho 
railroad  company  incurs  no  liability  on  account  of  such  removal 

From  the  Noble  Circuit  Court. 

S.  I.  Anthony^  for  appellant. 
J^.  Pricketi,  for  appellee. 

Scott,  J. — This  suit  was  commenced  by  the  appellee,  in 
the  Noble  Circuit  Court,  to  recover  from  the  appellant 
damages  for  removing  the  appellee  from  the  appellants 
train  of  cars. 

The  complaint  alleges  that  the  appellee  entered  the  ap- 
pellant's cars,  for  the  purpose  of  being  carried  from  Mil- 
ford  Junction  to  Cromwell,  a  station  on  the  appellant's 
railroad,  and  that  the  appellee  paid  his  fare  to  the  conduct- 
or of  the  train  ;  that,  while  on  thetrain  and  in  his  seat, the 
conductor  demanded  of  him  to  again  pay  his  fare,  and,  ou 
his   refusal  to  pay  again,  the  conductor  stopped  the  train, 
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and  without  any  lawful  excuse,  with  great  force  and  vio- 
lence, and  in  the  night-time  and  at  a  place  other  than  a 
usual  stopping  place  for  said  defendant,  ejected  and  turned 
him  out  of  the  car,  and  refused  to  carry  him  further  on  the 
appellant's  railroad. 

There  was  an  answer  in  three  paragraphs,  the  general 
denial,  and  two  special  causes  of  defence. 

The  second  paragraph  of  the  answer  alleges  substan- 
tially the  following  facts :  That  the  appellee  entered  the 
appellant's  train  of  cars,  as  alleged  in  the  complaint,  and 
that  the  fare  from  Milford  Junction  to  Cromwell  was  thir- 
ty-five cents  ;  that  appellee  took  out  his  money  to  pay  the 
conductor,  and  that  the  conductor  discovered  that 
appellee  was  drunk ;  that  appellee  acted  in  such  an  annoy- 
ing manner  that  the  conductor,  to  avoid  trouble,  took  of 
appellee  twenty-five  cents  and  passed  on,  and  that  soon,  af- 
ter the  conductor  had  taken  the  twenty-five  cents,  the  ap- 
pellee commenced  boasting  that  he  had  beat  him,  and  tell- 
ing and  advising  the  passengers  on  the  train  that  there 
was  no  use  in  paying,  that  he  never  paid,  and  that  they 
could  ride  without  paying  fare;  and  that, while  the  ap- 
pellee was  so  boasting  and  advising  the  passengers  then 
on  the  train  not  to  pay  fare,  the  conductor  demanded  the 
balance  of  the  fare  from  Milford  Junction  to  Cromwell ; 
that  appellee  refused  to  pay  the  balance  of  the  fare;  that 
the  conductor  then  informed  the  appellee  that,  unless  he 
paid  the  balance  of  the  fare  due,  he  would  put  him  oft"  the 
train  ;  that  the  appellee  refused  to  pay  as  requested,  and 
that  the  conductor  stopped  the  train  and  put  the  appellee 
ofl"  the  train  of  cars  on  the  station  grounds  of  the  appel- 
lant, near  the  appellant's  station  house  at  Syracuse,  with- 
out using  any  unnecessary  force;  that  there  was  a  light 
burning  at  the  station  and  a  plain  straight  track  to  the 
station  house  near  the  place  where  the  appellee  was  put  ofl 
the  train  of  care. 
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The  third  paragraph  avers  the  facts  set  out  in  the  sec- 
ond paragraph,  with  the  additional  averment  that  the  con- 
ductor, before  removing  the  appellee  from  the  cars,  ten- 
dered back  to  appellee  "the  proportion  of  the  fare  he  had 
paid  that  the  defendant  (appellee)  would  have  been  enti- 
tled to  for  transporting  said  plaintiff  from  said  place  wbere 
plaintiff  was  put  off  said  cars  to  Cromwell.'* 

There  was  a  demuiTer,  for  want  of  sufficient  facts  to  con- 
stitute  a  defence,  to  each  of  these  paragraphs.  The  demnrrer 
was  sustained  and  exceptioDP  entered.  There  was  a  trial 
by  a  jury  and  verdict  for  the  appellee  for  two  hundred  and 
fifty  dollars.  Motion  for  a  new  trial  was  overruled,  and 
exception  and  judgment  on  the  verdict.  The  evidence  is 
not  in  the  record,  and  the  only  questions  before  this  court 
are  the  rulings  of  the  circuit  court  on  the  demurrer  to  the 
second  and  third  paragraphs  of  the  answer. 

As  a  general  proposition  of  law,  a  passenger  who  fails 
or  refuses  to  pay  his  fare  is  from  that  moment  an  intruder 
and  wrongfully  on  the  train.  He  has  no  lawful  right  to 
be  carried  from  one  station  to  another  without  the  pay- 
ment of  the  regular  and  usual  fare,  and  may  therefore  be 
expelled  at  once.  How  far  this  general  proposition  is 
modified  by  the  act  under  which  most  of  the  railroads  in 
this  State  are  organized,  is  to  be  determined  by  the  inter- 
pretation w^hich  is  to  be  placed  upon  section  28,  1  E.  S. 
1876,  p.  709.     "We  quote  the  section  in  full : 

"  If  any  passenger  shall  refuse  to  pay  his  fare  or  toll, 
the  conductor  of  the  train,  and  the  servants  of  the  corpora- 
tion may  put  him  out  of  the  cars  at  any  usual  stopping 
place.'' 

Is  it  meant  by  this  provision  of  the  statute,  that  a  man 
may  get  on  a  train  at  one  station,  and  refuse  to  pay  any 
fare,  and  compel  the  railroad  company  to  carry  him  to  the 
next  station  before  he  can  be  put  off?  And  that  he  can 
then  get  on  the  train,  when  it  is  moving  out,  and  again 
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refuse  to  pay  fare,  and  compel  the  company  to  carry  him 
to  the  next  station,  and  so  on,  to  the  end  of  the  road  ? 
Such  a  construction  and  interpretation  of  the  statute 
would,  to  say  the  least,  make  it  very  inconvenient  for 
railroad  corporations  in  many  instances  to  collect  any  fare 
whatever.  A  better  and  more  rational  interpretation  of 
the  statute  is,  that  it  was  intended  by  the  Legislature  to 
be  a  police  regulation,  for  the  purpose  of  protecting  the 
pubhc  from  the  dangers  of  frequent  and  unnecessary  stop- 
ping of  trains  between  stations,  or  the  peril  to  the  travel- 
ling public  consequent  upon  the  increase  of  speed  neces- 
sa»"y  to  regain  time  thus  lost.  But,  if  a  passenger  refuse  to 
pay  the  fare,  he  has  no  right  to  complain  for  being  put  ofi 
the  train,  for  the  reason  that  such  refusal  to  pay  fare  on 
proper  request  makes  him  an  intruder  and  wrong-doer 
from  the  beginning. 

If  the  fare  was  thirty-five  cents  from  Milford  Junction 
to  Cromwell,  and  the  appellee,  on  proper  request  by  the 
conductor,  refused  to  pay  this  sum,  the  conductor  had  the 
right,  and  it  was  his  duty,  to  put  him  off  the  train.  And 
it  makes  no  difference  that  the  conductor  had  previously  re- 
ceived a  part  of  the  fare  ;  he  had  the  right,  and  it  was  his 
duty  also,  to  demand  the  remainder,  and,  if  the  appellee 
refused  tu  pay,  his  right  and  duty  were  to  put  him  oft'  of 
the  train.   The  Toledo,  etc.,  R.  W.  Co.  v.   Wright,  post,  p.  586. 

The  third  paragraph  of  the  answer  was  good  under  the 
2d  section  of  the  act  of  March  10th,  1875,  1  R.  S.  1876,  p. 
710,  and  the  demurrer  thereto  should  have  been  overruled. 
A  passenger  who  gets  on  a  train  drunk  and  intoxicated, 
aud  advises  other  passengers  not  to  pay  their  fare,  is  guilty 
of  disorderly  conduct,  and  the  conductor  of  the  train  may, 
after  tendering  him  such  "  proportion  of  the  fare  he  has 
paid,  as  the  distance  he  then  is  from  the  place  to  which  he 
lias  paid  his  fare  bears  to  the  whole  distance  for  which  he 


320  SUPREME  COURT  OF  OfDIANA. 

Wood  V.  Rice  et  al, 

has  paid  his  fare,"  remove  him  from  the  train,  and,  if  no 
more  force  is  used  in  eflecting  such  removal  than  is  neces- 
sary, the  railroad  company  incurs  no  liability  on  accoaut 
of  such  removal. 

The  judgment  is  reversed,  with  costs,  and  with  instruc- 
tions to  the  circuit  court  to  overrule  the  demurrer  to  the 
second  and  third  paragraphs  of  the  answer,  and  for  further 
proceedings  in  accordance  with  this  opinion. 


/ 
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Injunction.— 5A^rt^'s  Sale, — Pleading. — Supreme  Court. — Practice.— Where 
an  original  complaint  asks  that  a  threatened  sheriff's  sale  be  enjoined  as 
the  final  relief  sought,  but  asks  for  no  temporary  injunction  or  restraining 
order,  and  the  cause  is  put  at  issue  by  a  general  denial  the  decision  of  tbe 
court  refusing  the  prayer  of  a  subsequent  supplemental  complaint,  filed 
in  the  afternoon  of  the  day  set  for  the  sale,  for  a  temporary  restraining 
order,  is  not  available  in  the  Supreme  Court,  when  it  appears  that  on  the 
hearing  of  the  main  action,  after  the  sale,  the  evidence  failed  to  make  out 
a  case  which  entitled  the  plaintiff  to  an  injunction,  and,  therefore,  that 
final  judgment  was  properly  rendered  for  the  defendants. 

Same. — Admission  of  Evidence, — The  admission  of  evidence  over  a  genersl 
objection,  no  ground  being  pointed  out,  will  not  be  regarded  as  erro- 
neous. 

Samb. — Release  of  Levy, ^  Prior  Judgment  Creditor. — A  prior  judgment  cred- 
itor has  the  right  to  levy  upon  and  subject  to  sale,  to  satisfy  bis  judgment, 
lands  of  the  debtor  which  had  been  previously  levied  upon  and  sold  to  a 
junior  judgment  creditor,  and  an  injunction  will  not  lie,  at  the  suit  of  such 
junior  creditor,  to  restrain  tbe  sheriff  from  making  such  sale,  onr  the  ground 
that  a  former  levy  by  the  senior  creditor,  upon  other  lands,  is  undisposed 
of,  when  the  evidence  shows  that  such  former  levy  has  been  released  for 
irregularities  in  making  the  same,  and  does  not  show  either  that  the  debtor 
owned  the  land  first  levied  upon,  or  that  he  has  other  property  out  of 
which  the  prior  judgment  can  be  made. 

From  the  Fountain  Circuit  Court. 
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J.  W.  Copner^  for  appellant. 

J.  Ristine  and  G.  Mc  Williams^  for  appellees. 

WoRDEN,  J. — Complaint  by  the  appellant,  against  the 
appellees,  stating,  in  substance,  that  in  September,  1867, 
one  Hushaw  recovered  a  judgment  in  the  court  of  com- 
mon pleas  of  said  county,  against  John  Newlin  and  others, 
for  the  sum  of  three  hundred  and  forty-four  dollars  and 
sixteen  cents  and  costs ;  that,  at  the  time  of  the  rendition 
of  the  judgment,  Newlin  was  the  owner  of  certain  real  es- 
tate described,  situate  in  the  county,  of  the  value  in  all  of 
twelve  thousand  dollars,  on  which  the  judgment  was  a 
lien. 

That  in  August,  1870,  the  plaintift*  recovered  a  judg- 
ment in  the  circuit  court  of  said  county,  against  Newlin  and 
another,  for  the  sum  of  five  thousand  two  hundred  and 
twelve  dollars  and  seventy-five  cents  and  costs,  in  which  it 
was  adjudged  that  Newlin  was  the  principal  debtor,  and 
that  his  property  be  exhausted  before  levying  upon  that  of 
the  other  defendant  therein  ;  that  on  the  4th  day  of  No- 
vember, 1872,  the  plaintiff*  caused  an  execution  to  be  is- 
sued upon  his  judgment,  by  virtue  of  which  certain  of  the 
real  estate  before  mentioned  was  levied  upon  and  duly 
sold  by  the  sheriff,  the  plaintiff  becoming  the  purchaser 
and  receiving  the  sheriff's  deed  therefor,  the  same  not 
having  been  redeemed  ;  that,  at  the  time  of  the  levy  of  the^ 
execution,  no  personal  property  of  Newlin  could  be  found 
on  which  to  levy  the  same;  that  in  April,  1874,. 
Hushaw  caused  an  execution  to  be  issued  upon  his 
judgment,  which  was  levied  upon  certain  land  described, 
not  that  so  purchased  by  the  plaintiff,  which  land  so  levied 
upon  has  not  been  sold,  nor  has  the  levy  been  disposed  of;, 
that  afterward,  in  November,  1875,  Hushaw,  not  re-- 
garding  his  levy  thus  made,  caused  another  execution  to 
be  issued  upon  his  judgment,  which  he  has  caused  to  be* 
Vol.  LXVni.— 21 
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levied  upon  a  part  of  the  land  thus  purchased  by  the  plain- 
tift\  the  said  Newhn  having  at  the  time  of  the  last  levy 
mentioned  sufficient  personal  property  in  the  county  sub- 
ject to  execution  to  satisfy  the  judgment  of  Hushaw; 
that  there  is  a  balance  of  several  hundred  dollars  due 
the  plaintitt'  on  his  judgment  against  Newlin,  and  that,  if 
the  land  thus  purchased  by  the  plaintiff  should  be  sold 
upon  execution  to  pay  Ilushaw's  judgment,  it  will  work  ir- 
reparable loss  and  injury  to  the  plaintiff;  that  the  sheriff 
has  advertised  the  land  for  sale  and  is  about  to  sell  the 
same.  Prayer  that  the  sale  may  be  enjoined  until  the  pri- 
or levy  shall  be  disposed  of,  and  until  the  personal  proper- 
ty of  Newlin  shall  be  exhausted,  etc. 

The  original  complaint  asked  for  an  injunction  as  the 
final  relief  sought,  and  in  it  no  temporary  injunction  or  re- 
straining order  was  prayed  for.  The  cause  was  put  at  is- 
sue by  general  denial,  which  was  filed  on  December  14th, 
1875.  Afterward,  on  the  24th  day  of  the  same  month,  at 
the  hour  of  half  past  one  o'clock  p.  m.,  the  plaintift'  filed  a 
petition  or  supplemental  complaint,  alleging  that  on  that 
day,  between  that  time  and  four  o'clock,  the  sheriff,  said 
Joseph  J.  Kice,  would,  unless  restrained,  offer  the  land  for 
sale,  in  pui'suance  of  notice  previously  given,  and  asking 
that  he  might  be  restrained  from  so  doing  until  the  further 
order  of  the  court.  The  original,  as  well  as  the  supple- 
mental, complaint  was  duly  verified. 

It  sufliciently  appeared  to  the  court  that  the  issue  joined 
in  the  main  action  could  not  be  tried  until  after  the  sale 
would  be  made.  The  court  refused  the  application,  *'for 
the  reasons,  among  others,  that  the  plaintiff  had  been  guilty 
oi  laches  in  failing  to  make  his  motion  at  an  earlier  day, 
and  that  the  defendant  having  answered  the  original  com- 
plaint by  a  denial,  the  motion  ought  not  to  be  sustained 
without  proof."     Exception. 

On  the  27th  day  of  the  same  month,  the  cause  came  on 
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to  be  tried,  and  was  submitted  to  the  court  for  that  pur- 
pose, the  trial  resulting  in  a  finding  and  judgment  for  the 
defendants. 

The  assignments  of  error  which  raise  the  questions  in- 
volved are: 

"  Ist.  That  the  court  below  erred  in  refusing  to  grant 
a  temporary  restraining  order  upon  the  supplemental 
complaint  of  the  appellant ; 

"  2d.  That  the  court  erred  in  overruling  appellant^s 
motion  for  a  new  trial  of  the  cause." 

We  may  observe,  in  reference  to  the  error  first  assigned, 
that,  if  a  temporary  injunction  had  been  granted,  it  would 
have  been  dissolved  by  the  final  judgment  rendered  for 
the  defendants  upon  the  finding  for  them  ;  therefore,  if  the 
finding  and  judgment  were  correct,  no  possible  legal  harm 
accrued  to  the  appellant  by  the  refusal  of  the  court  to 
award  such  temporary  injunction.  The  temporary  injunc- 
tion could  only  have  been  useful  to  the  appellant  in  order 
to  stay  the  sale  until  the  question,  whether  he  was  entitled 
to  a  , perpetual  injunction,  could  be  tried  ;  and,  that  ques- 
tion having  been  decided  against  him,  it  is  apparent  that 
he  lost  no  legal  right  in  not  obtaining  the  temporary  in- 
junction. 

The  finding  of  the  court  was  clearly  right  upon 
the  evidence  given.  The  plaintiflF  gave  in  evidence  his 
deed  from  the  sherifl:*  for  the  land  purchased  by  him  ;  also 
the  execution,  of  the  date  of  April  2l8t,  1874,  issued  upon 
the  judgment  which  Hushaw  had  obtained,  and  the 
sheriff's  return  thereon,  showing  a  levy  upon  certain  land 
described,  the  writ  being  returned  October  21st,  1874,  un- 
satisfied; also  another  execution  issued  upon  Hushaw's 
judgment,  the  one  upon  which  it  was  sought  to  enjoin 
the  sale,  of  the  date  of  November  8th,  1875,  and  certain 
endorsements  of  the  sheriff  thereon,  showing  that  he  had 
levied  upon  a  part  of  the  property  thus  purchased  by  the 
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plaintiff,  and  that  he  had  advertised  the  same  for  sale  on 
December  24th,  1875  ;  and  this  was  all  the  evidence  sriven 
by  the  plaintiff. 

The  defendants  then  gave  in  evidence,  over  the  objec- 
tion of  the  plaintiff,  "  the  following  endorsement  on  the 
copy  of  the  sheriff's  return,  as  appears  of  record  on  the 
execution  docket  of  said  court,  to  the  execution  issued  m 
favor  of  the  defendant  Hushaw,  against  John  Newlin  and 
others,  on  the  21st  day  of  April,  1874,  which  endorsement 
on  said  copy  of  said  return  reads  in  the  words  and  figures 
following : 

"  *I,  H.  R.  Claypool,  attorney  for  Jacob  Kushaw,  hereby 
release  this  levy  on  account  of  the  irregularities  in  mak- 
ing the  same. 

(Signed,)  « *  H.  R.  Clavpool.'  " 

And  this  was  all  the  evidence  given  in  the  cause. 

It  appears  by  a  bill  of  exceptions,  that  the  plaintiff  ob- 
jected generally  to  the  introduction  of  the  release  of  the 
levy  as  appeared  of  record  on  the  execution  docket,  and 
excepted  to  the  ruling  of  the  court  in  admitting  it ;  but  it 
does  not  appear  that  any  ground  of  objection  was  pointed 
out  or  suggested  to  the  court.  It  has  been  decided  in  a 
great  number  of  cases,  that  the  admission  of  evidence  over 
such  general  objection,  no  ground  of  objection  being  pointed 
out,  will  not  be  regarded  as  erroneous.  We  cite  one  case, 
which  happens  to  lie  before  us.  Smith  v.  Worland^  50  Ind. 
360.  There  may  be  cases  in  which  the  objection  is  so  ap- 
parent that  it  needs  no  pointing  out,  but,  if  so,  this  is  not 
one  of  them. 

The  evidence  entirely  failed  to  make  out  a  case  that  en- 
titled the  appellant  to  an  injunction.  It  failed  to  show 
that  Newlin  ever  owned  any  property  whatever,  either 
real  or  personal.  If  he  owned  the  property  thus  purchased 
by  the  plaintiff,  then  Hushaw's  judgment  was  a  prior  Hen 
upon  it,  and  he  had  a  right  to  have  it  sold  to  pay  his  judg- 
ment, although  it  had  been  bought  in  by  the  plaintiff  on 
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hig  junior  judgment,  unless  there  were  circumstances  that 
required  him  to  make  his  judgment  out  of  other  prop- 
erty. But,  as  has  been  said,  it  did  not  appear  that  New- 
lin  had  any  other  property  out  of  which  Hushaw  could 
have  made  his  judgment.  It  did  not  appear  that  Newlin 
owned  the  property  levied  upon  by  virtue  of  the  execution 
of  April  21st,  1874.  If  he  did  not,  the  levying  upon  it 
would  be  an  irregularity,  and  the  levy  was  properly  re- 
leased. There  may  also  have  been  other  irregularities 
that  justified  the  release  of  the  levy.  The  evidence  does 
not  show  either  that  there  is  any  other  property  out  of 
which  Hushaw  can  make  his  judgment,  or  that  he  has 
done  any  thing  that  should  prevent  him  from  making  it 
out  of  the  property  purchased  by  the  plaintifi. 
The  judgment  below  is  affirmed,  with  costs. 
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Jurisdiction.— i4/7>eara9ic«.—Supre7n«  OoMr/.—Prarttce.— Where  a  complaint 
on  a  promissory  note  is  filed  in  the  circuit  court,  and  summons  issued 
thereon,  only  four  days  hefore  the  beginning  of  the  term,  and  the  defend^ 
ant  appears  to  the  action,  demurs,  answers  and  goes  to  trial  without  mak- 
ing any  objection  to  the  jurisdiction  of  the  court  or  reserving  any  excep- 
tion, it  is  too  late  to  raise  the  question  of  jurisdiction  over  the  person  of 
the  defendant  in  the  Supreme  Court  on  appeal. 

From  the  Kosciusko  Circuit  Court. 

C.  Qemans\  for  appellants. 

ir  S.  Marshall  and  H.  jD.  Wilson,  for  appellee. 

Biddle,  J. — Complaint  on  a  promissory  note  made  by 
the  appellants  to  the  appellee.  Demurrer  to  the  complaint 
for  want  of  facts  overruled ;  answer,  reply,  trial  and  find- 
ing for  the  appellee  :  motion  in  arrest  of  judgment  over- 
ruled; judgment  on  the  finding;  appeal. 

The  assignments  of  error  in  this  court  are  : 
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1.  The  court  had  no  jurisdiction  over  the  appellants  in 
said  cause  of  action  ; 

2.  The  court  erred  in  overruling  the  demurrer  to  the 
complaint ;  and, 

3.  The  court  erred  in  overruling  the  motion  in  arrest 
of  judgment. 

There  is  no  basis  in  the  record  for  the  first  assignment 
of  error;  no  ruling  of  the  court  nor  exception  upon  the 
question.  But  the  appellants  say  in  their  brief,  that  the 
court  commenced  its  session  on  the  24th  day  of  September, 
1877,  and  the  complaint  was  filed  and  the  summons  issued 
on  the  20th  day  of  September,  1877 ;  and  the  court  must 
judicially  know  that  that  would  not  be  ten  days  before  the 
term.  The  appellants  appeared  to  the  action,  demurred  to 
the  complaint,  answered  and  went  to. trial,  without  mak- 
ing any  objection  to  the  jurisdiction  of  the  court.  It  is  no 
matter  whether  the  complaint  was  filed  four  days  before 
the  commencement  of  the  term,  or  on  the  day  it  com- 
menced, or  immediately  before  the  appearance,  demurrer 
and  answer  to  the  action  ;  nor  w^hether  there  was  any  sum- 
mons issued  or  served  at  all,  or  not.  After  such  an  appear- 
ance and  trial,  without  making  any  objection  or  reserving 
any  exception,  it  is  too  late  to  raise  the  question  of  juris- 
diction over  the  persons  of  the  defendants  in  this  court ; 
and  there  can  be  no  doubt  of  the  jurisdiction  of  the  court 
ove'r  the  subject-matter. 

The  point  taken  against  the  sufliciency  of  the  complaint 
is  that  it  does  not  properly  identify  the  note  as  an  exhibit. 
We  think  it  does.  If  there  is  any  valid  objection  to  the 
complaint,  we  are  unable  to  find  it. 

The  complaint  being  suflicient,  the  motion  in  arrest  of 
judgment  was  properly  overruled. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellants. 
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DscEDBMTS*  EsTATBB,— -Exttrw^or  De  Son  Tori.— Widow.^  Will.— Conver- 
sion.— Where  a  husband,  by  bis  last  will,  devises  and  bequeaths  all  his  es- 
tate, real  and  personal,  to  his  widow,  and  such  widow,  without  probating 
said  will  in  the  proper  court  and  without  administration  of  the  said  estate, 
takes  possession  of  and  converts  to  her  own  use  all  said  estate,  she  becomes 
an  executrix  de  son  tort  and  is  chargeable  as  such. 

Same,— Creditor.— Vnder  section  15  of  the  decedents*  estates  act,  2  R.  S. 
1876,  p.  495,  the  creditor  of  a  decedent  is  not  authorized  to  maintain  a 
personal  action,  or  recover  a  personal  judgment,  against  an  executor  de  son 
tort  of  such  decedent's  estate.  The  Lability  of  such  an  executor  is  not  to 
the  creditor,  but  to  the  decedent's  estate  and  his  personal  representatives  ; 
and,  although  the  creditor  may  sue  such  an  executor,  he  can  not  recover  a 
personal  judgment  for  his  debt  against  him,  but  can  only  compel  him  to 
account  to  the  proper  court  for  the  full  value  of  the  decedent's  property, 
with  which  he  has  unlawfully  intermeddled,  with  ten  per  centum  thereon. 

Samb. — Colleciion  of  Claim  against  Estate. — Under  the  law  of  this  State  the 
creditor  of  a  decedent  can  collect  his  claim  against  the  decedent's  estate, 
by  and  through  an  administration  thereof,  and  in  no  other  way,  where  his 
claim  is  not  secured  by  a  mortgage  or  specific  lien  on  particular  property  ; 
and,  without  such  administration,  he  can  not  recover  his  claim  from  the 
widow,  heirs,  devisees  or  legatees,  or  even  from  an  executor  de  son  tort. 

Same — Joint  Promissory  Note. — Surety. — Contract. — Actions  that  Survive.—^ 
Under  the  provisions  of  sections  782  and  783  of  the  practice  act,  2  R.  S. 
1876,  p  309,  all  causes  of  action  founded  on  contract,  except  in  the  case 
of  a  promise  to  marry,  survive  in  this  Slate,  and  may  be  brought  by  or 
against  the  representatives  of  the  deceased  party ;  therefore,  upon  the 
death  of  one  who  had  signed  as  surety  only  ajoint,  but  not  several,  prom- 
issory note,  the  estate  of  such  deceased  surety  will  not  be  discharged  from 
liability  on  such  note,  but  the  cause  of  action  thereon  survives  against  the 
personal  representatives  of  such  surety. 

From  the  Johnson  Circuit  Court. 

71  W.  Woollen y  for  appellant. 
S.  P.  Oyler,  for  appellee. 

HowK,  C.  J. — In  this  action  the  appellee,  asplaintiflf,  sued 
the  appellant  and  one  William  H.  Taggart,  as  defendants, 
upon  a  promissory  note,  of  which  the  following  is  a  copy  : 

*'$1 ,000.00.  Franklin,  Aug.  7th,  1874. 

"Twelve  months  after  date  we  promise  to  pay  to  the  or- 
der of  William  H.  McCoy  one   thousand  dollars,  with  in- 
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terest  at  the  rate  of  ten  per  cent,  per  annum,  value  re- 
ceived, without  any  relief  whatever  from  valuation  or  ap- 
praisement laws.  If  this  note  be  collected  by  suit,  the 
judgment  shall  include  a  reasonable  fee  of  plaintiff's  at- 
torney, and  shall  bear  ten  per  cent,  interest. 

(Signed,)  "W.  H.  Taggart, 

"Lewis  McCoy." 

Endorsed :    "W.  H.  McCoy." 

The  appellee's  complaint  contained  four  paragraphs,  to 
each  of  which  the  appellant  separately  demurred,  upon  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action  against  her,  which  demurrers  were  sepa- 
rately overruled  by  the  court,  and  to  each  of  these  decisions 
she  excepted.  The  appellant  and  her  codefendant,  Tag- 
gart, jointly  answered  by  a  general  denial  of  the  complaint, 
and  the  appellant  separately  answered  in  a  single  para- 
graph, setting  up  special  or  affirmative  matters  by  way  of 
defence.  To  the  separate  paragraph  of  the  appellants'  an- 
swer, the  appellee's  demurrer,  for  the  alleged  insufficiency 
of  the  facts  therein,  was  sustained  by  the  court,  and  to  this 
decision  the  appellant  excepted.  The  cause  was  put  at  is- 
sue as  to  the  defendant  William  H.  Taggart,  by  his  sepa- 
rate special  answer,  and  the  appellee's  reply  in  denial. 

The  cause  was  tried  by  the  court  and  a  finding  was 
made  for  the  appellee  in  the  sum  of  one  thousand  and 
eighty-seven  dollars  and  thirty-five  cents,  of  which  fortj- 
six  dollars  and  forty-one  cents  was  an  attorney's  fee,  and 
that  the  same  should  bear  interest  at  the  rate  of  ten  per 
cent,  per  annum  until  paid ;  and  that  the  defendant  Tag- 
gart had  been  adjudged  a  bankrupt,  and  the  proceedings 
in  bankruptcy  were  still  pending  against  him  in  the 
District  Court  of  the  United  States  for  the  district  of  In- 
diana. 

The  appellant  separately  moved  the  court  for  a  new  trial, 
which  motion  was  overruled  by  the  court,  and  to  this  ml- 
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ing  she  excepted.  The  court  then  rendered  judgment  in 
favor  of  the  appellee  and  against  the  appellant,  for  the 
amount  found  due  on  the  note  in  suit,  with  costs,  and 
with  interest  at  the  rate  of  ten  per  cent,  per  annum  until 
paid,  etc.;  and  that,  as  to  the  defendant  Taggart,  all  pro- 
ceedings in  this  cause  should  be  stayed  until  he  should 
have  a  reasonable  time  to  procure  his  discharge  in  bank- 
ruptcy. 

In  this  court,  the  following  decisions  of  the  circuit  court 
have  been  assigned  by  the  appellant  as  errors  : 

1.  In  overruling  her  demurrers  to  each  of  the  para- 
graphs of  appellee's  complaint ; 

2.  In  sustaining  appellee's  demurrer  to  the  appellant's 
separate  answer;  and, 

8.    In  overruling  the  appellant's  motion  for  a  new  trial. 

We  will  consider  and  decide  the  questions,  presented  by 
these  several  alleged  errors,  in  the  order  of  their  assign- 
ment. 

1.  In  each  of  the  four  paragraphs  of  the  appellee's 
complaint,  it  is  first  alleged,  in  substance,  that  on  the  7th 
day  of  August,  1874,  the  defendant  Taggart,  and  one 
Lewis  McCoy,  then  in  life  and  the  husband  of  the  appel- 
lant, Rebecca  McCoy,  made  and  delivered  to  one  William 
H.  McCoy  their  promissory  note,  a  copy  of  which  was 
tiled  therewith,  (and  is  set  out  in  this  opinion,)  by  which 
they  promised  to  pay  to  the  order  of  said  William  H.  Mc- 
Coy, twelve  months  after  the  date  thereof,  one  thousand 
dollars,  etc.,  and  that  the  said  William  H.  McCoy  assigned 
and  transferred  said  note  to  the  appellee  by  endorsement 
thereon  in  writing,  a  copy  of  which  was  herewith  filed, 
(and  is  set  out  above.) 

In  the  first  paragraph  of  said  complaint,  it  was  further 

alleged,  in  substance,  that  afterward,  on  the day  of 

,  1874,    the    said    Lewis   McCoy    departed    this  life 

testate,  at  said  Johnson  county,  Indiana,  and  that,  by  the 
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terms  of  his  last  will  and  testament,  all  of  said  decedent's 
property,  real  and  personal,  was  devised  to  the  appellant 
Rebecca  McCoy,  his  widow;  that  the  appellant  retained 
the  said  will  in  her  possession,  and  failed  and  refused  to 
have  the  same  proven  and  admitted  to  probate,  according 
to  law,  and  therefore  the  appellee  could  not  file  a  copy  of 
said  will  with  his  complaint ;  that  all  the  provisions  of  said 
will  were  well  known  to  the  appellant,  and  that  she,  as 
executrix  de  son  tort  and  without  any  administration  of 
the  estate  of  said  Lewis  McCoy,  deceased,  had  taken 
possession  of,  and  had  converted  to  her  own  use,  all  tbe 
said  estate  of  said  decedent,  of  the  value  of  ten  thousand 
dollars,  and  still  had  and  held  said  estate.  .  There  is  no 
substantial  difference  in  the  allegations  of  either  the  sec- 
ond, third  or  fourth  paragraphs  of  the  complaint  from 
those  of  the  first  paragraph,  the  substance  of  which  we 
have  given,  except  that  the  second  paragraph  contains  an  ad- 
ditional allegation,  to  the  effect  that  said  William  H.Taggart 
had  been  adjudged  a  bankrupt  by  the  District  Court  of  the 
United  States  for  the  district  of  Indiana,  and  was  notori- 
ously insolvent,  and  except,  also,  that,  in  the  third  para- 
graph, the  defendant  Taggart  is  described  as  surety,  and 
the  decedent,  Lewis  McCoy,  as  principal,  in  the  note  in 
suit ;  while,  in  the  fourth  paragraph,  it  was  alleged  that 
Taggart,  as  principal,  and  the  decedent,  McCoy,  as  surety, 
executed  said  note.  In  each  of  the  paragraphs  it  was  al- 
leged that  the  note  in  suit  was  due  and  unpaid. 

It  seems  to  us  that  the  court  erred  in  overruling  the  ap- 
pellant's demurrers  to  each  of  the  paragraphs  of  the  ap- 
pellee's complaint.  In  so  far  as  the  appellant  is  concerned, 
it  is  not  claimed  in  either  paragraph  of  the  complaint,  that 
she  was  a  party  to  the  note  in  suit ;  and,  indeed,  the  note 
itself  showed  that  she  was  not  liable  thereon  in  any  capac- 
ity, in  any  manner  or  to  any  extent.  In  each  paragraph 
of  his  complaint,  the  appellee  has  evidently  sued  theappel- 
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lant  upon  the  mistaken  idea  or  theory  that  she  had,  in 
some  manner,  become  personally  and  individually  liable  to 
him  in  person  on  the  note  he  held  against  her  deceased 
husband.  The  appellee's  note,  made  by  Lewis  McCoy,  cer- 
tainly did  not  constitute  a  cause  of  action  against  the  wid- 
ow as  such,  or  as  devisee,  legatee  or  heir  at  law  of  Lewis 
McCoy,  deceased,  in  appellee's  favor.  If  the  appellee's 
cause  of  action  against  said  Lewis  McCoy,  evidenced  by 
his  note,  survived  his  death  and  did  not  die  with  his  per- 
son, it  is  certain,  we  think,  that  it  only  survived  as  against 
his  personal  representatives.  Yet  the  appellee  has  sued 
the  appellant  in  this  action  upon  the  note  of  her  deceased 
husband,  Lewis  McCoy,  as  if  his  cause  of  action  had  sur- 
vived  against  the  appellant  as  the  decedent's  widow,  and  had 
become  her  personal  debt  and  promise  to  the  appellee ;  and 
the  finding  and  judgment  in  appellee's  favor,  and  against 
the  appellant,  show  very  clearly  that  the  court  adopted  and 
acted  upon  the  same  erroneous  views  of  the  appellee's 
rights,  and  the  appellee's  liabilities,  on  the  note  of  Lewis 
McCoy,  now  in  suit. 

It  was  alleged  by  appellee  in  his  complaint,  that  the  said 
Lewis  McCoy  had,  by  his  last  will,  devised  and  bequeathed 
all  his  estate,  real  and  personal,  of  the  alleged  value  of 
ten  thousand  dollars,  to  the  appellant,  Eebecca  McCoy,  his 
widow,  and  that,  without  probating  said  will  in  the  proper 
court,  and  without  administration  of  the  estate  of  said 
Lewis  McCoy,  deceased,  the  appellant,  his  widow,  devisee 
and  legatee,  had  taken  possession  of,  and  had  converted  to 
her  own  use,  all  the  said  estate  of  the  said  decedent. 
Conceding  the  truth  of  these  allegations,  the  appellant  had 
become  and  was  chargeable  as  an  executrix  de  son  tort  of 
the  estate  of  her  deceased  husband,  Lewis  McCoy.  In 
section  15  of  "An  act  providing  for  the  settlement  of  de- 
cedents' estates,"  etc.,  approved  June  17th,  1852,  it  is  pro- 
vided as  follows : 
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"  Sec.  15.  Every  person  who  shall  unlawfully  inter- 
meddle with  any  of  the  property  of  a  decedent,  shall  be 
chargeable  as  an  executor  of  his  own  wrong,  and  shall  be 
liable  to  an  action  in  the  court  of  common  pleas,  or  auy 
other  court  of  competent  jurisdiction,  by  any  creditor  or 
other  person  interested  in  the  estate  of  the  decedent,  to 
the  extent  of  the  damages  occasioned  thereby,  and  shall 
account  for  the  full  value  of  such  property,  with  ten  per 
centum  thereon,  and  may  be  examined  under  oath  touch- 
ing such  intermeddling,  and  testimony  thus  elicited  shall 
not  be  thereafter  used  against  him  in  any  prosecution;  and 
such  person  may  also  be  attached  and  imprisoned  in  the 
discretion  of  the  court,  until  its  orders  in  the  premises  are 
complied  with  ;  and  no  debt  due  such  executor  from  the 
decedent  shall  be  deducted  from  the  value  of  any  such 
property.^'     2  R.  S.  1876,  p.  495. 

This  section  of  the  statute,  as  we  construe  its  provisions, 
does  not  authorize  the  creditor  of  a  decedent  to  maintain 
a  personal  action,  or  recover  a  personal  judgment,  against 
an  executor  de  son  tort  of  such  decedent's  estate.  When- 
ever any  person  shall  unlawfully  intermeddle  with  any 
property  of  a  decedent,  "  any  creditor  or  other  person  in- 
terested in  the  estate  of  the  decedent  "  mav  commence  an 
action  in  the  proper  court  against  such  intermeddler,  not 
to  recover  a  personal  judgment,  but  to  compel  such  execu- 
tor of  his  own  wrong  to  account  to  such  court  for  the  full 
value  of  the  decedent's  property  he  has  unlawfully  inter- 
meddled with,  and  "  ten  per  centum  thereon."  Such 
executor  de  son  tort  is*made  chargeable  with  the  decedent's 
property,  with  which  he  has  unlawfully  intermeddled; 
and, for  such  unlawful  intermeddling,  he  is  made  liable  "to 
the  extent  of  tBe  damages  occasioned  thereby,  and  shall 
account  for  the  full  value  of  such  property,  with  ten  per 
centum  thereon."  The  liability  of  such  an  executor  is  not 
to  the  decedent's  creditor,  but  to  the  decedent's  estate  and 
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his  personal  representatives ;  and,  although  the  creditor 
may  sue  such  an  executor,  he  can  not  recover  a  personal 
judgment  for  his  debt  against  the  executor,  but  can  only 
compel  him  to  account  for  the  full  value  of  the  decedent's 
property,  with  which  he  has  unlawfully  intermeddled, 
"  with  ten  per  centum  thereon.*'  Under  the  law  of  this 
State,  the  creditor  of  a  decedent  can  collect  his  claim 
against  the  decedent's  estate,  by  and  through  an  adminis- 
tration of  such  estate,  and  in  no  other  way  or  manner, 
where  his  claim  is  not  secured  by  a  mortgage  or  specific 
lien  on  particular  property ;  and,  without  such  administra- 
tion, he  can  not  recover  his  claim  from  the  widow,  heirs, 
devisees  or  legatees,  or  even  from  an  executor  de  son  tort. 
The  North'  Western  Conference  of  Universalists  v.  Myers,  36 
Ind.  875 ;  Wilson  v.  Davis,  87  Ind.  141 ;  Leonard  v.  Blair^ 
59  Ind.  510 ;  Langford  v.  Freeman,  60  Ind.  46  ;  and  Allen 
V.  Vestal,  60  Ind.  245. 

For  the  reasons  given,  we  are  of  the  opinion  that  neither 
paragraph  of  the  complaint  stated  a  cause  of  action  in  ap- 
pellee's favor  and  against  the  appellant,  and  that  her  de- 
murrers thereto,  each  and  all,  ought  to  have  been  sus- 
tained. 

2.  In  her  separate  paragraph  of  answer,  the  appellant 
alleged,  in  substance,  by  way  of  answer  to  the  first  and 
second  paragraphs  of  the  complaint,  that  she  admitted  the 
execution  of  the  note  in  suit,  and  that  it  was  unpaid  except 
the  amount  credited  thereon  ;  but  she  said  that  she  ought 
not  to  be  held  liable  to  pay  said  note,  because  she  said 
that  the  note  was  given  for  part  of  the  consideration  of  the 
sale  by  one  Robert  A.  Alexander  to  her  codefendant,  Wil- 
liam H.  Taggart,  of  a  stock  or  interest  therein  of  hardware, 
which  the  said  Taggart  had  purchased  of  said  Alexander ; 
that  the  said  Taggart  received  all  the  consideration  for  said 
note,  and  that  none  thereof  enured  to  the  benefit  of  her  de- 
ceased husband,  Lewis  McCoy ;  that  said  William  H.  Tag- 
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gart  signed  said  note  as  principal,  and  her  said  husband, 
Lewis  McCoy,  signed  the  same  only  as  surety  for  the  said 
William  H.  Taggart ;  that  said  note  is  a  joint  obligation, 
and  that  her  said  husband  departed  this  life,  as  alleged  in 
the  first  two  paragraphs  of  appellee's  complaint.  Where- 
fore the  appellant  said  that  the  estate  of  her  deceased  hus- 
band was  discharged  from  the  debt,  evidenced  by  the  note 
in  suit,  both  at  law  and  in  equity,  and  she  demanded  judg- 
ment accordingly. 

This  paragraph  of  answer  presents  for  our  decision  the 
question,  whether  or  not,  under  the  law  of  this  State,  upon 
the  death  of  one  who  had  signed  as  surety  only  a  joint,  but 
not  several,  promissory  note,  the  estate  of  such  deceased 
surety  would  be  discharged  on  his  death  from  any  and  all 
liability  on  such  note.  In  other  words,  it  seems  to  us,  the 
question  for  decision  may  be  thus  stated  :  Did  the  cause 
of  action  which  the  appellee,  as  the  holder  of  the  note  ia 
suit,  would  have  had  beyond  all  doubt  against  the  said 
Lewis  McCoy,  as  surety  on  said  note,  if  he  had  been  living 
at  the  maturity  of  the  note,  survive  against  the  personal 
representatives  of  said  McCoy  after  his  death?  Probably 
these  questions  were  also  presented  for  our  decision  by  the 
alleged  error  of  the  court,  in  overruling  the  appellant's  de- 
murrer to  the  fourth  paragraph  of  appellee's  complaint; 
but,  if  so,  they  are  certainly  presented  more  clearly  and 
fully,  and  freer  from  all  "entangling  alliances,"  in  the  spe- 
cial paragraph  of  the  appellant's  answer  and  the  ruling 
of  the  court  thereon,  and,  therefore,  we  have  deferred  the 
decision  of  these  questions  until  we  came  to  consider  and 
pass  upon  the  sufficiency  in  law  of  the  defence  stated  in 
said  special  paragraph. 

It  may  be  conceded  that  the  law  was,  and  still  is,  unless 
changed  or  modified  by  statutory  provisions,  that  the  es- 
tate of  a  surety  bound  jointly,  but  not  severally,  with  his 
principal,  upon   a  promissory   note  or  other  written  con- 
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tract,  is  absolutely  discharged  from  all  liability  oq  such 
note  or  contract  upon  his  death,  and  the  survivor  or  sur- 
vivors are  alone  responsible  thereon.  Getty  v.  Binsse^  49 
N.  Y.  885 ;  Wood  v.  Fisk,  63  N,  Y.  245 ;  The  United 
States  V.  Frice^  9  How.  83 ;  Fickersgill  v.  Lahens,  15 
Wal.  140  ;  and  Fielden  v.  Lahens^  6  Blatchf.  524.  It  seems 
to  us,  however,  that  the  Imv  as  thus  stated  has  been  com- 
pletely changed  by  legislative  enactments  in  this  State.  In 
the  case  of  Getty  v.  Binsse^  supra^  the  law  as  it  existed,  un- 
less changed  by  statute,  is  thus  stated :  *'It  is  a  well 
settled  principle  that,  in  case  of  a  joint  obligation,  if  one 
of  the  obligors  die,  his  representatives  are,  at  law,  dis- 
charged, and  the  survivor  alone  can  be  sued."  It  is  cer- 
tain, we  think,  that  this  principle  has  not  been  the  law  in 
this  State  for  many  years ;  for,  in  section  70  of  "An  act 
^)^ovidiug  for  the  settlement  of  decedents'  estates,"  etc.,  ap- 
proved June  17th,  1852,  which  section  has  never  been  re- 
pealed or  amended,  it  was  and  is  provided  that  "When 
two  or  more  persons  are  bound  in  any  joint  contract,  or 
in  a  judgment  founded  thereon,  and  either  of  them  shall 
die,  the  proportionable  part  of  such  contract  may  be  al- 
lowed against  his  estate."     2  R.  8. 1876,  p.  518. 

There  is  more  of  this  section  70  than  what  we  have 
quoted,  but  the  remainder  of  it  constitutes  an  exception  to 
what  precedes  it ;  and,  therefore,  what  we  have  already 
quoted  may  properly  be  regarded  as  the  general  rule,  un- 
der the  statute,  applicable  in  all  cases  where  one  of  two  or 
more  persons,  bound  in  a  joint  contract,  or  in  a  judgment 
founded  thereon,  shall  die,  unless  the  case  falls  within  the 
single  exception  contained  in  said  section  of  the  statute. 
This  exception  reads  as  follows :  "  Except  where  the  rela- 
tion of  principal  and  surety  exists,  and  in  that  case,  if  the 
decedent  be  the  principal,  the  whole  of  such  contract  shall 
be  allowed  against  such  estate."  In  the  case  now  before 
us,  under  the  allegations  of  the  appellant's  special  answer, 
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the  relation  of  principal  and  surety  existed  between  the 
joint  makers  of  the  note  in  suit ;  and,  therefore,  this  case 
came  within  the  exception  contained  in  said  section  70, 
and  the  general  rule,  above  referred  to,  was  not  applicable 
thereto.  But,  in  this  case,  under  the  averments  of  said 
answer,  the  decedent  was  not  the  principal,  but  the  surety, 
in  the  note  sued  on  ;  and,  therefore,  the  exception  in  said 
section  7  failed  to  provide  what  should  be  done  in  such  a 
case  as  the  one  now  before  us.  If  the  decedents'  estates 
act  contained  the  statutory  law  of  this  State,  applicable  to 
the  case  at  bar  as  made  by  the  averments  of  the  appel- 
lant's special  answer,  we  would  be  bound  to  conclude  that 
the  case  was  governed  by  the  common-law  rule,  as  above 
stated,  and  that  the  estate  of  said  Lewis  McCoy,  the  de- 
ceased surety  in  the  joint  note  sued  on,  had  been  and  was, 
upon  his  death,  absolutely  discharged  from  ail  liability  on 
said  note,  both  at  law  and  in  equity. 

It  seems  to  us,  however,  that  the  practice  act  or  code  of 
practice,  approved  June  18th,  1852,  which  is  a  later  law 
than  the  act  providing  for  the  settlement  of  decedents' 
estates,  contains  certain  provisions  which  are  utterly  in- 
consistent, and  can  not  be  reconciled,  with  the  said  com- 
mon-law rule  on  the  subject  under  consideration.  The 
common  law  of  England  is  and  always  has  been  a  part  of 
the  law  governing  this  State,  where  the  con^non  law  was 
not  inconsistent  with  the  fundamental  law  of  either  the 
United  States  or  this  State,  or  with  the  statutes  of  this 
State,  or  the  acts  of  Congress  of  the  United  States.  When- 
ever such  inconsistency  exists,  the  common  law  is  super- 
seded, and,  to  the  extent  of  such  inconsistency,  is  do 
longer  any  part  of  the  law  of  this  State. 

In  the  case  now  before  us  it  can  not  be  questioned,  as  it 
seems  to  us,  that,  if  Lewis  McCoy  had  been  living  at  the 
time  of  the  maturity  and  non-payment  of  the  note  in  suit, 
it  would  have  constituted  a  good  cause  of  action  against 
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him,  whether  he  had  been  principal,  surety,  or  merely  a 
joint  maker  of  such  note,  in  favor  of  the  appellee  as  the 
holder  thereof.  If,  in  that  case,  the  appellee  would  have 
had  a  valid  cause  of  action  on  the  note  against  Lewis  Mc- 
Coy, if  living,  then  it  is  certain,  we  ^hink,  that,  upon  the 
death  of  said  Lewis  McCoy,  the  cause  of  action  against  him 
did  not  die  with  his  person,  but  such  cause  of  action,  under 
the  provisions  of  the  practice  act  in  such  cases,  survived 
against  his  personal  representatives.  Sections  782  and  783 
of  the  practice  act  contain  the  following  provisions  in  re- 
lation to  "causes  of  action  that  survive,"  namely : 

"Sec.  782.  A  cause  of  action  arising  out  of  an  injury  to 
the  person,  dies  with  the  person  of  either  party,  except  in 
cases  in  which  an  action  is  given  for  an  injury  causing  the 
death  of  any  person,  and  actions  for  seduction  and  false 
imprisonment. 

'•Sec.  783.  All  other  causes  of  action  survive,  and  may 
be  brought  by  or  against  the  representatives  of  the  de- 
ceased party,  except  actions  for  promises  to  marry."  2  R. 
S.  1876,  p.  309. 

Under  these  sections  of  the  practice  act,  all  causes  of  ac- 
tion founded  on  contract,  except  in  the  single  case  of  a 
promise  to  marry,  survive  in  this  State,  "and  may  be 
brought  by  or  against  the  representatives  of  the  deceased 
party."  So  the  law  is  written,  and  so,  we  think,  it  ought 
to  be  construed.  The  General  Assembly  of  this  State  have 
the  unquestioned  and  unquestionable  right  and  power  to 
determine  and  declare,  by  legislative  enactment,  what 
causes  of  action  shall  die  with  the  person  of  the  party,  and 
what  causes  of  action  shall  survive  the  death  of  the  party, 
and,  in  the  event  of  survivorship,  by  and  against  whom  the 
action  shall  be  brought.  In  the  sections  last  quoted  of  the 
practice  act,  the  General  Assembly  of  this  State,  in  the  ex- 
ercise of  their  right  and  power,  have  determined  and  de- 
clared that  all  causQS  of  action  founded  on  contract,  with  a. 
Vol.  LXVIIT.— 22 
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single  exception,  shall  survive,  "and  may  be  brought  by  or 
against  the  representatives  of  the  deceased  party."  In  the 
case  at  bar  the  cause  of  action  stated  in  appellee's  com- 
plaint was  founded  on  contract,  and  did  not  fall  within 
the  single  exception,  and,  therefore,  it  follows  clearly  and 
conclusively,  as  it  seencis  to  us,  that  the  appellee's  cause  of 
action  did  survive  the  death  of  said  Lewis  McCoy,  and  that 
his  action  might  have  been,  and  ought  to  have  been, 
brought  thereon  against  the  personal  representatives  of 
said  Lewis  McCoy,  deceased. 

The  court  did  not  err,  we  think,  in  sustaining  the  de- 
murrer to  the  special  answer  of  the  appellant,  for  the  an- 
swer was  insufficient ;  but,  as  the  demurrer  "searched  the 
record,"  it  ought  to  have  been  carried  back  and  sustained 
to  the  appellee's  complaint. 

8.  The  third  alleged  error  of  the  court,  namely,  the 
overrulingof  the  appellant's  motion  for  a  new  trial,  pre- 
sents substantially  the  same  questions  as  were  presented 
by  the  ruling  of  the  court  on  the  appellant's  special  answer. 
We  have  fully  considered  and  passed  upon  these  questions 
in  discussing  the  insufficiency  of  that  answer. 

The  judgment  is  reversed,  at  the  appellee's  costs,  and  the 
cause  is  remanded  with  instructions  to  sustain  the  appel- 
lant's demurrers  to  each  paragraph  of  the  appellee's  com- 
plaint. 


Benner  et  ux.  v.  Bragg  et  al. 

Mortgage,  Foreclosuris  of. — Conveyance. — Parol  Reservation  of  Crops*'' 
Evidence.— Conversion, — Set-Off. — Motion  in  Arrest. — In  a  suit  upon  a 
note  and  to  foreclose  a  mortgage  securing  ft,  the  defendant  filed  a  coun- 
ter-claim seeking  to  recover  for  the  value  of  a  growing  crop,  or  have  it  set  off 
against  the  note,  alleging  that  the  note  and  mortgage  were  executed  in 
consideration  of  the  purchase  of  certain  real  estate  described  in  the  mort- 


NOVEMBER  TERM,  1879.  839 


Benner  et  ux.  v.  Biagg  et  aL 


gage,  which  the  plaintiff  had  conveyed  to  the  defendant  at  the  time  said 
mortgage  waa  executed,  by  general  warranty,  and  that  the  plaintiff  con- 
verted the  growing  crops,  after  the  execution  and  delivery  of  the  deed. 

Beld^  it  being  shown  by  the  bill  of  exceptions  that  the  defendant  had  proved 
that  the  reservation  of  the  crop  was  a  part  of  the  trade,  that  there  was  no 
error  in  afterward  allowing  the  plaintiff  to  prove  the  same  thing  by  parol 
evidence. 

Hetd^  also,  that  there  was  no  error  in  overruling  a  motion  in  arrest  of  judg- 
ment, on  the  ground  that  the  land  was  incorrectly  described  in  the  com- 
plaint, it  being  admitted  that  such  land  was  correctly  described  in  the 
mortgage,  which  was  made  a  part  of  such  complaint. 

From  the  Grant  Circuit  Court. 

J.  F.  McDoicell,  G.  L.  McDoioell,  A.  C.  Davis,  J.  Brown- 
He  and  H.  Broionlee^  for  appellants. 
6r.  T,  B.  Carry  for  appellees. 

Scott,  J. — Bragg  sued  Benner  and  wife  on  a  note  made 
by  Benner,  and  on  a  mortgage  made  by  Benner  and  wife,  to 
secure  the  payment  of  the  note.  The  note  and  mortgage 
were  made  part  of  the  complaint.  Appellee,  by  a  counter- 
claim sought  to  recover  for  or  have  the  value  of  a  growing 
crop  set  off  against  the  note.  He  alleged  in  his  cross  com- 
plaint that  the  note  and  mortgage  were  executed  in  consider- 
ation of  the  purchase  of  the  real  estate  described  in  the 
mortgage  contained  in  the  plaintiff 's  complaint ;  that,  at  the 
time  he  executed  said  mortgage,  the  plaintiff  conveyed  the 
land  to  the  defendant  by  general  warranty,  and  made  the 
deed  a  part  of  his  cross  complaint;  that  the  plaintiff  con- 
verted the  growing  crops  after  the  execution  and  delivery 
of  the  deed. 

There  was  an  issue,  and  the  cause  was  submitted  to  the 
court,  and  the  court  made  a  finding  for  the  plaintiff',  and 
over  a  motion  for  a  new  trial,  and  a  motion  in  arrest,  en- 
tered a  judgment  for  the  plaintiff'  and  a  decree  of  fore- 
closure. 

The  appellant  claims  that  the  court  erred  in  overruling 
his  motion  for  a  new  trial,  and  that  the  court  erred  in 
overnaling  the  motion  in  arrest  of  judgment. 
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The  only  question  raised  by  appellant  on  the  first 
assignment  of  error  is,  that  the  court  erred  in  admittiug 
parol  evidence  to  show  that  the  crop  on  the  land  was  re- 
served. The  bill  of  exceptions  shows  that  the  appellant 
himself  proved  that  the  reservation  of  the  crop  was  a  part 
of  the  trade.  The  appellee  'was  allowed  afterward  to 
prove  the  same  thing,  over  the  objection  and  exception  of 
the  appellant.  There  was  no  error  in  this  ruling.  Harvey 
V.  Millmiy  67  Ind.  90. 

The  appellant  did  not  introduce  the  deed  in  evidence, 
and  there  was,  therefore,  a  failure  of  proof  on  his  cross 
complaint. 

The  next  point  made  by  appellant  is  on  the  motion  in 
arrest  of  judgment.  It  is  claimed  that  the  complaint  in- 
correctly described  the  land,  but  it  is  admitted  that  the 
land  was  correctly  described  in  the  mortgage,  which  was 
made  a  part  of  the  complaint,  and  the  court,  therefore,  did 
not  err  in  overruling  the  motion.  Daily  v.  The  City  of 
€olumbuSj  49  Ind.  169  ;  Gilmore  v.  The  Board,  etc.,  35  Ind. 
844. 

We  can  see  no  error  in  the  record. 

The  judgment  is  affirmed,  at  the  costs  of  the   appellant 


Mbad  v.  McFadden  et  al. 

Sheriff's  Sale. — Injunction, —  Widow, — Where  executions  have  been  is- 
sued upon  judgments  and  levied  b}'  the  sheriff  upon  real  estate  of  the 
judgment  defendant  in  his  lifetime,  and  such  real  estate  advertised  for  sale, 
the  widow  of  such  judgment  defendant  can  not,  under  section  488  of  the 
practice  act,  2  R.  S.  1876,  p.  222,  maintain  a  suit  to  enjoin  such  sale,  ss  her 
interest  in  the  real  estate  is  expressly  exempted  by  the  statute  from  such 
sale,  and  she  can  not  be  injured  thereby. 

Same. — Omission  of  Word  from  Statute, — In  section  488,  supra,  as  it  is 
printed  in  2  R.  S.  1876,  p.  222,  the  word  "  except,"  following  '*  proceed- 
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ings  thereon  '*  and  preceding  **  that  the  amount,'*  etc.,  is  omitted  where  it 
should  appear. 
Same. — Decedents*  Esiaies.—Siaiute  Oonsirued.—ljDdeT  section  43  of  the  dece- 
denU'  estates  act,  as  amended  by  the  act  of  Feb.  8th,  1871,  2  B.  S.  1876, 
p.  507,  which  provides  that  the  widow  shall  be  entitled  to  five  hundred 
dollars  in  value  of  the  estate  of  her  deceased  husband,  and  that  where  the 
personal  estate  of  the  decedent  is  insufficient  to  make  said  sum,  it  shall 
constitute  a  lien  on  the  real  estate,  and  '*  shall  be  paid  in  the  same  order  in 
which  judgments  and  mortgages  are  now  paid/'  judgments  taken  against 
the  decedent  in  his  lifetime,  upon  which  executions  have  been  issued  and 
levied  on  the  real  estate,  are  entitled  to  priority  over  the  lien  of  the  five 
hundred  dollars  so  allowed  to  the  widow,  as  such  lien  does  not  attach  un- 
til the  husband's  death,  and  the  judgment  creditors  are  entitled  to  pay- 
ment in  full  of  their  judgments  out  of  the  proceeds  of  the  sale  of  two* 
thirds  of  such  real  estate,  before  the  widow  is  entitled  to  any  part  ihereofl 

From  the  Johnson  Circuit  Court. 

S.  P.  Oyler,  for  appellant. 

T.  W.  Woolleiiy  R,M.  Johnson  and  J.  L.  Whiiey  for  appel- 
lees. 

HowK,  C.  J. — In  this  case  the  appellant  sued  the  appel- 
lees to  obtain  a  perpetual  injunction.  The  appellees' 
joint  demurrer  to  the  appellant's  complaint,  for  the 
alleged  insufficiency  of  the  facts  therein  to  constitute  a 
cause  of  action,  was  sustained  by  the  court,  and  to 
this  decision  she  excepted.  She  declined  to  amend  her 
complaint,  and  judgment  was  rendered  against  her  for  the 
costs  of  suit,  from  which  judgment  this  appeal  is  pros- 
ecuted. 

In  this  court  the  appellant  has  assigned  as  error  the  sus- 
taining of  the  appellees'  demurrer  to  her  complaint,  and 
this  error  presents  for  our  decision  the  single  question, 
whether  or  not  the  facts  stated  in  the  complaint  are  suffi- 
cient to  constitute  a  cause  of  action  in  appellant's  favor. 

In  her  complaint  the  appellant  alleged,  in  substance, 
that  she  was  the  widow  of  Leander  J.  Mead,  who  died'in- 
testate  in  Johnson  county,  Indiana,  on  the  1st  day  of  Oc- 
tober, 1876,  leaving  appellant  his  widow,  and  three  named 
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children  as  his  only  heirs  at  law  ;  that  at  his  death  the 
said  Leander  was  seized  in  fee-simple  of  two  lots,  described 
by  their  numbers,  in  the  village  of  Williamsburg,  in  said 
county,  and  was  possessed  of  a  small  amount  of  personal 
property  ;  that  the  entire  interest  of  said  Leander  in  said 
property,  real  and  personal,  was  of  less  value  than  five 
hundred  dollars ;  that  upon  the  appellant's  petition,  filed 
in  November,  1876,  in  the  clerk's  oflice  of  said  court,  the 
clerk  had  appointed  an  appraiser,  and  she  had  selected  and 
designated  her  appraiser,  as  provided  by  law,  to  make  an 
inventory  and  appraisement  of  all  the  property,  real  and 
personal,  of  which  the  said  Leander  J.  Mead  was  so  seized 
and  possessed  at  the  time  of  his  death ;  that  the  said  ap- 
praisers had  made  and  returned  said  inventory  and  ap- 
praisement, and  the  same  was  filed  with  and  made  part  of 
said  complaint;  that,  in  the  lifetime  of  said  Leander  J. 
Mead,  the  appellees,  except  James  H.  Pudney,  had  obtained 
four  several  judgments  against  said  Leander,  and  that  ex- 
ecutions had  been  issued  thereon  by  the  clerk  of  said  court 
to  the  appellee  Pudney,  who  was  the  sherift'of  said  county, 
and  had  levied  the  said  executions,  in  the  lifetime  of  said 
Leander,  upon  the  said  lots,  and  had  since  advertised  the 
same  for  sale  on  the  11th  day  of  October,  1876;  that  the 
appellant,  as  the  widow  of  said  Leander  J.  Mead,  was  en- 
titled to  the  whole  of  his  said  property,  real  and  personal, 
which  was  of  a  value  less  than  five  hundred  dollars,  free 
from  the  claims  and  demands  of  any  and  all  his  creditors; 
and  that  the  appellees  were  threatening  to  and  would,  un- 
less restrained  by  said  court,  sell  said  real  estate  at  sheriff's 
sale,  to  the  appellant's  irreparable  damage.  Wherefore,  etc. 
It  seems  to  us  that  the  court  committed  i  error  in  sus- 
taining the  appellees*  demurrer  to  the  appellant's  com- 
plaint. In  section  488  of  the  practice  act  it  is  provided 
that  *'The  death  of  the  defendant,  after  the  execution  is 
placed  in  the  hands  of  the  sheriflT  to  be  executed,  shall  not 
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affect  his  proceedings  thereon,  except  that  the  amount  of 
propert3%  allowed  absolutely  to  the  widow  of  the  decedent, 
shall  be  exempt  from  levy  and  sale  under  such  execution.'* 
2  R.  S.  1852,  p.  147  ;  2  G.  &  H.,  p.  254.  There  is  an  ap- 
parent mistake  in  this  section,  as  it  is  printed  in  2  R.  S. 
1876,  p.  222,  in  this,  that  the  word  "except,"  where  it  oc- 
curs in  said  section,  has  been  omitted  therefrom. 

Under  this  section  it  would  seem  that  the  appellant,  un- 
der the  facts  stated  in  her  complaint,  had  no  cause  of  ac- 
tion against  the  appellees,  and  no  legal  right  to  the 
relief  she  demanded.  Whatever  interest  the  law  absolute- 
ly allowed  the  appellant  as  the  widow  of  said  Leander  J. 
Mead  in  the  real  estate  described  in  the  complaint,  was  ex- 
empt from  levy  and  sale  under  the  executions  in  the  sher- 
iff's hands,  before  and  at  the  time  of  said  Leander's  death. 
It  is  certain,  therefore,  that  the  threatened  sale  of  said  lots 
by  the  sheriff,  under  said  executions,  even  if  fully  consum- 
mated, would  not  and  could  not  have  injured  the  appel- 
lant, as  her  interest  in  the  lots  was  by  law  exempt  from 
such  sale,  and  she  would  not  be  bound  thereby.  Under 
section  17  of  the  statute  of  descents,  one-third  of  the 
lots  in  question  descended  to  the  appellant  as  the  wid- 
ow of  her  deceased  husband,  at  the  time  of  his  death, 
"free  from  all  demands  of  creditors."  1  R.  S.  1876,  p.  411. 
She  would  take  and  hold  this  one-third  interest  in  the  lots 
free  from  the  claims  of  the  judgment  creditors  of  her  de- 
ceased husband,  and,  therefore,  her  interest  therein  would 
not  be  affected  by  the  sale  of  the  lots  by  the  sheriff,  under 
the  executions  in  his  hands,  in  favor  of  said  judgment 
creditors. 

But  it  is  claimed  by  the  appellant  that  she  is  entitled,  as 
the  widow  of  said  Leander  J.  Mead,  to  the  whole  of  the 
lots  in  question,  free  from  the  liens  and  demands  of  the 
judgment  creditors  of  her  deceased  husband,  because,  as 
it  is  alleged,  the  lots  are  of  less  value  than  five  hundred 
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dollars,  and  because,  under  section  43  of  the  act  providing 
for  the  settlement  of  decedents'  estates,  as  amended  by  an 
act  approved  February  8th,  1871,  the  appellant,  as  widow, 
is  entitled  to  five  hundred  dollars  in  value  of  the  property 
or  estate  of  her  deceased  husband,  to  the  exclusion  even 
of  his  judgment  creditors.  2  R.  S.  1876,  p.  507.  This  sec- 
tion 43,  however,  provides  that  where,  as  in  this  case,  the 
personal  estate  of  the  decedent  "  shall  be  insufficient  to 
make  said  sum  of  five  hundred  dollars,  the  deficit,  what- 
ever it  may  be,  shall  constitute  a  lien  on  the  real  estate  of 
such  decedent,  if  any  there  be,  and  shall  be  paid  in  the 
same  order  in  which  judgments  and  mortgages  are  now 
paid."  Judgments  and  mortgages  were  then,  and  since 
have  been,  payable  in  the  order  of  their  priority  of  lien. 
The  lien  of  the  judgments  mentioned  in  the  complaint 
attached  to  the  lots  described  thei*ein,  in  the  lifetime  of 
said  Leander  J.  Mead,  but  the  appellant's  lien  for  her  five 
hundred  dollai'S,  or  the  deficit  thereof,  certainly  did  not 
attach  to  said  lots,  until,  by  the  death  of  said  Leander,  she, 
as  his  widow,  became  entitled  to  said  sum.  So  that  the 
judgment  creditors  of  said  decedent  would  be  entitled  to 
payment  in  full  of  their  judgments,  out  of  the  proceeds  of 
the  sale  of  the  two-thirds  part  of  said  lots,  before  the  ap- 
pellant would  be  entitled  to  any  portion  of  said  proceeds, 
on  account  of  the  lien  of  her  claim  on  the  said  part  of  said 
lots. 

The  views  we  have  expressed  in  this  opinion,  in  regard 
to  the  appellant's  rights  as  against  the  judgment  creditors 
of  her  deceased  husband,  are  in  harmony  with,  and  sus- 
tained by,  the  decision  of  this  court  in  the  case  of  Recker 
v.  KiU/orCy  62  Ind.  10.  In  that  case  it  was  decided  that  the 
personal  property  of  a  deceased  husband,  encumbered  by  a 
chattel  mortgage  executed  by  the  decedent  in  his  lifetime, 
to  secure  the  payment  of  a  debt,  on  default  in  such  pay- 
ment, might  be  replevied  by  the  mortgagee  from  the  dece- 
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dent's  widow,  even  whtre  such  property,  by  reason  of  the 
fact  that  it  constituted  all  of  the  decedent's  estate,  and  was 
of  a  less  value  than  five  hundred  dollars,  had  been  duly 
appraised  and  set  off  to  such  widow,  by  the  order  of  the 
proper  court. 

The  judgment  is  affirmed,  at  the  appellant's  costs. 


The  State  v.  Beal. 

Criminal  Law, — Defendant  as  Witness. — Impeachment. — Character  for 
Truth. — Where  a  defendant  in  a  criminal  case  elects  to  testify  in  his  own 
behalf,  he  occupies  the  position  of  both  defendant  and  witness,  and  as- 
sumes the  rights,  privileges  and  disabilities  which  respectively  attach  to 
both  these  relations  to  the  cause.  He  forfeits  no  right  which  has  already 
attached  to  his  character  as  defendant,  but  simply  in  addition  thereto  be- 
comes also  a  witness  in  the  cause.  In  his  capacity  as  a  witness  he  testifies 
under  the  same  general  rules  which  govern  other  witnesses  in  criminal 
causes,  and,  while  his  general  moral  character  can  not  be  attacked  for  the 
purpose  of  his  impeachment,  his  character  for  truth  may. 

From  the  Blackford  Circuit  Court. 

A.  E.  Steele^  Prosecuting  Attorney,  and  T.  W.  Woolleriy 
Attorney  General,  for  the  State. 

NiBLACK,  J. — The  appellee,  John  A.  Beal,  was  indicted 
in  the  court  below  for  selling  intoxicating  liquor,  without 
a  license,  in  a  quantity  less  than  a  quart  at  a  time,  and 
upon  a  trial  before  a  jury  was  acquitted  of  theoftence  with 
which  he  was  thus  charged. 

Upon  the  trial,  and  after  the  evidence  in  chief  for  the 
State  had  been  introduced,  the  appellee  offered  him- 
self as  a  witness  and  testified  in  his  own  behalf.  The 
State  thereupon,  by  way  of  rebuttal,  and  for  the 
purpose  of  impeaching  the  credibility  of  the  appellee  as  a 
witness,  introduced  one   Michael  Frash,  a  competent  wit- 
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nesB,  to  whom  the  prosecuting  attorney  propounded  a 
question  as  follows  :  "Are  you  acquainted  with  the  gen- 
eral character  of  John  A.  Beal,  defendant,  in  the  commu- 
nity in  which  he  lives,  for  truth  and  veracity?"'  To 
this  question  the  appellee  objected  and  the  court  sus- 
tained his  objection,  refusing  to  permit  the  witness,  Frash, 
to  answer  the  question.  The  State  excepted,  and  reserved 
the  question  arising  upon  the  ruling  of  the  court  as  above 
set  forth.  This  appeal  is  prosecuted  by  the  State  upon  the 
question  thus  reserved. 

Where  a  defendant  in  a  criminal  cause  elects  to  testify 
in  his  own  behalf,  he  occupies  the  position  of  both  defend- 
ant and  witness,  and  assumes  the  rights,  privileges  and  disa- 
bilities which  respectively  attach  to  both  these  relations  to 
the  cause.  By  electing  to  testify,  he  forfeits  no  right  which 
has  already  attached  to  his  character  as  defendant,  but  sim- 
ply in  addition  thereto  becomes  also  a  witness  in  the  cause.  In 
his  capacity  as  a  witness,  he  testifies  under  the  same  gener- 
al rules  which  govern  other  witnesses  in  criminal  causes. 
His  ficeneral  moral  character  can  not  be  attacked  for  the 
purpose  of  his  impeachment,  but  his  character  for  truth 
may.     The  State  v.  Bloom^  ante,  p.  54. 

This  was  a  construction  given  to  the  law  allowing  defend- 
ants to  testify  in  criminal  cases,  in  the  case  of  Fletcher 
v.  The  State,  49  Ind.  124 ;  and  such  we  believe  to  be  the 
true  construction  of  that  law  as  applicable  to  cases  like  the 
one  before  us. 

It  is  the  common-law  right  of  a  party  in  a  criminal,  as 
well  as  in  a  civil,  cause  to  attack  the  character  of  an  op- 
posing witness  for  truth,  and  this  right  has  in  no  manner 
been  abridged  by  statute.  To  refuse  to  allow  the  charac- 
ter of  a  defendant,  when  a  witness,  to  be  thus  attacked, 
would  afford  him  an  advantage  not  enjoyed  by  other  wit- 
nesses, and  clearly  not  contemplated  by  any  statute  of  this 
State. 
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We  are  consequently  of  the  opinion  that  the  court  erred 
in  its  refusal  to  permit  the  question  set  out  as  above  to  be 
answered  by  the  witness  to  whom  it  was  addressed. 

The  appeal  is  sustained,  at  the  costs  of  the  appellee. 
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Insurance. — Pretmum  Noie. — Delivery  of  Policy. — Condition  Precedent  or 
Warranty. —  Waxver. — Where  a  mutual  fire  insurance  company  executes 
and  delivers  a  policy  to  the  insured,  before  the  delivery  to  the  company  of 
the  premium  note  of  the  insured,  such  company  waives  the  condition  pre- 
cedent, or  warranty,  requiring  the  delivery  of  such  premium  note  before 
the  policy  will  take  effect,  and  can  not  plead  the  failure  of  the  insured  to 
so  deliver  such  note  ns  a  defence  against  the  policy. 

Same. — Change  of  Use  of  Building. — Illegal  Use, — Where  there  is  nothing  in 
a  policy  issued  by  a  mutual  insurance  company  prohibiting  the  insured 
from  changing  the  business  conducted  in  the  building  insured,  and  only  a 
provision  in  a  by-law  of  the  company  that  buildings  occupied  for  illegal 
purposes  are  not  allowed  to  be  insured,  and  a  further  provision  that  **  If 
buildings  previously  insured  are  appropriated  to  such  uses  during  the 
time  of  insurance,  the  agent  must  either  insist  upon  the  removal  of  the 
danger  or  cancellation  of  the  policy,**  the  mere  fact  that  such  building  has 
heen  changed  from  use  as  a  hotel  to  a  house  of  prostitution,  where  intoxicat- 
ing liquors  are  illegally  sold,  will  not  avoid  the  policy,  the  agent  of  the 
company  not  having  performed  his  duty  in  the  premises.  The  insurer 
caa  nut  avoid  a  policy  on 'account  of  the  illegal  or  immoral  conduct  of  the 
insured,  when  such  conduct  in  no  way  affects  the  legal  right  of  the  insurer. 
Kor  will  the  negligence,  carelessness  or  misconduct  of  the  insured,  in  ref- 
erence to  the  building,  unless  coupled  with  the  intention  of  destroying 
the  building  by  ftre,  avoid  the  obligation  of  the  insurer  upon  the  policy. 

Sams. — Double  Insurance. — Agency. — Under  a  by-law  of  a  mutual  insurance 
company, declaring,  that  *'should  any  one  have  insured  property  in  this  and 
another  company,  then  the  policy  of  this  company  shall  be  void,  except 
such  double  insurance  is  with  the  knowledge  and  consent  of  the  directors, 
and  is  endorsed  on  the  policy  of  insurance,"  the  agent  of  such  company 
has  no  authority  to  consent  to  a  second  policy  and  thereby  bind  the  com- 
pany, and  his  neglect  to  endorse  it  upon  the  first  policy  will  not  excuse 
the  insured. 
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Same. — Foreign  Corporations. — Abatement  of  Aciioti. — In  such  case  the  fact 
that  the  second  policy  was  issued  by  a  company  which  had  not,  at  the 
time,  complied  with  the  statute  authorizing  it  to  do  business  in  this  Sute, 
1  R.  S.  1876,  p.  594,  docs  not  make  such  second  policy  void,  but,  when 
pleaded,  simply  suspends  the  right  of  action  until  the  company  has  com- 
plied with  the  statute,  and,  therefore,  such  second  policy  being  valid,  the 
insured  is  brought  within  the  prohibition  against  double  insurance  con- 
tained in  the  by-law  of  the  company  issuing  the  first  policy. 

From  the  Elkhart  Circuit  Court. 
B.  M.  Johnsorij  J.  D.  Osborne  and  E.  O.  Herr^  for  appel- 
lant. 

N.  B.  TayloVy  F.  Band  and  E.  Taylor^  for  appellee. 

BiDDLE,  J. — Suit  brought  by  Peter  Behler,now  deceased, 
of  whose  estate  the  present  appellant  is  the  administratrix, 
against  the  appellee,  on  a  policy  of  insurance  against  fire. 

The  third  paragraph  of  the  defendant's  answer  is  m  the 
following  words : 

"And  said  defendant,  for  a  further  answer,  says  that  it  is 
a  corporation  conducted  under  that  part  of  the  statute  of 
the  State  of  Indiana  providing  for  the  incorporation  of 
insurance  companies,  approved  June  17th,  1852,  and  was 
incorporated  as,  and  ever  since  has  been,  a  mutual  fire  in- 
surance company,  and  one  of  the  provisions  of  the  law  is, 
that  the  party  to  be  insured  shall  execute  a  premium  note, 
and,  when  the  note  is  executed  and  the  policy  issued  to  him, 
he  thereby  becomes  a  member  of  said  company.  It  is  aiso 
provided  in  the  articles  of  association,  which  are  attached 
to  and  form  a  part  of  the  policy  sued  on,  as  follows: 
'  Every  one  becoming  a  member  of  this  company  by  insur- 
ing therein,  must  deposit  his  premium  note  for  an  amount 
to  be  fixed  by  the  directors  before  he  receives  his  policy. 
Not  less  than  five  per  cent,  of  this  note  must  be  paid  at 
once  to  defray  the  current  expenses,  and  the  balance  of 
the  note  deposited  shall  be  payable  either  in  whole  or  in 
part  at  any  time  w-hen  the  directors  deem  it  necessary  for 
the  payment  of  losses  and  expenses.'     And  defendant  fur- 
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ther  says  that,  amongst  the  by-laws  of  defendant,  which 
are  in  the  German  language,  which  are  a  part  of  the  poli- 
cy sued  on,  and  attached  thereto,  is  article  or  section  eight 
(8),  which,  when  translated,  reads  as  follows  : 

"  *  Sec.  8.  Every  policy  becomes  valid  at  12  o'clock 
at  noon  of  the  day  of  its  date,  provided  that  the  insurer 
has  executed  his  premium  note,  and  made  the  first  pay- 
ment thereon/ 

"  And  this  defendant  avers  that,  by  the  written 
items  of  the  said  policy  of  insurance  contained  upon 
the  face  thereof,  it  was  stipulated  that  said  policy  was 
issued  in  consideration  of  a  premium  note  of  one  hundred 
and  eighty  dollars,  which  the  plaintift'promised  to  execute. 
A.nd  defendant  further  says  that  said  plaintiff  never  exe- 
cuted any  premium  note  as  required  by  the  law,  and  by 
the  policy,  articles  of  association  and  by-laws  of  said  com- 
pany, all  of  which  are  in  the  German  language ;  that  he 
was  required  by  the  directors,  and  by  the  laws,  policy, 
articles  of  association  and  by-laws  of  the  company  to  exe- 
cute a  premium  note  for  one  hundred  and  eighty  ($180) 
dollars,  but  said  plaintiff*  never  executed  a  premium  note 
for  that  or  any  other  amount,  and  defendant  makes  a  true 
copy,  truly  translated,  of  the  policy  sued  on,  also  the 
articles  of  association  and  by-laws  of  the  said  company 
truly  translated,  and  has  attached  and  made  part  of  said 
translation  policy  a  part  hereof;  and  defendant  says  that 
said  policy  sued  on  was  never  in  force  and  effect,  and  was 
and  is  null  and  void." 

The  ninth  paragraph  of  answer  is  in  the  following 
words : 

"  9.  The  defendant,  for  a  further  answer  to  the  plaiu- 
tiff'^s  complaint  in  this  behalf,  says,  that,  at  the  time  of 
the  issuing  and  delivery  of  said  policy  of  insurance  men- 
tioned in  plaintitf''s  complaint,  the  said  plaintiff^  represent- 
ed and  warranted  that  the  building,  upon  which  said  in- 
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surance  was  written,  was  used  for  a  hotel,  and  for  no  other 
purpose ;  that,  after  said  policy  was  written,  and  before 
and  at^the  time  the  said  building  was  destroyed,  the  said 
house  was  sufi'ered  to  become  a  public  nuisance,  by  being 
openly  and  notoriously  used  for  a  house  of  prostitution ; 
that  numerous  lewd  persons  were  accustomed  to,  and  per- 
mitted to  congregate  at  and  remain  in  said  house,  and, 
whilst  so  in  said  house,  were  permitted  by  this  plaintiff 
and  his  tenants  to  use  the  rooms  therein  as  places  of  pros- 
titution ;  that  the  said  plaintifl'  permitted  persons  to  carry 
on  in  said  building  the  unlawful  business  of  selling  intoxi- 
cating liquors,  in  a  less  quantity  than  a  quart  at  a  time, 
without  being  thereunto  duly  licensed  according  to  law; 
and  defendant  shows  that,  by  reason  of  the  premises,  the 
risk  and  hazard  of  said  building  was  greatly  increased,  and, 
by  reason  of  said  unlawful  business  said  fire  occurred 
which  destroyed  said  building:  that  the  defendant  had  no 
knowledge  that  any  other  business,  than  that  of  keeping 
hotel  was  being  carried  on  in  said  house.  Wherefore," 
etc. 

A  separate  demurrer,  upon  the  ground  of  want  of  facts 
alleged,  was  overruled  to  the  third  and  to  the  ninth  par- 
agraph of  answer,  as  above  pleaded.  The  plaintiff  then 
filed  numerous  paragraphs  of  reply  to  the  third  and  ninth 
paragraphs  of  answer,  to  each  of  which  a  separate  de- 
murrer, alleging  a  want  of  facts,  was  sustained.  The 
plaintiff  reserved  exceptions  to  the  various  rulings  of  the 
court,  and  stood  by  the  pleadings.  Whereupon  the  court 
rendered  judgment  in  favor  of  the  defendant.     Appeal. 

1.  As  to  the  third  paragraph  of  answer :  The  delivery 
of  the  policy  to  the  insured,  after  its  execution  by  the  in- 
surer, as  averred  in  the  complaint,  was  a  waiver  of  the  con- 
dition precedent,  or  a  warranty  as  it  is  sometimes  called  in 
insurance  law,  of  requiring  the  premium  note  of  the  in- 
sured to  be  delivered  before  the  policy  would  take  effect. 
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and  aflbrds  no  ground  of  defence  against  the  policy.  An- 
gell  ou  Insurance,  section  142  and  section  343.  This  prin- 
ciple is  fully  recognized  in  the  case  of  The  Kentucky  Mutu- 
al Insurance  Co.  v.  Jenks^  5  Ind.  96,  and  we  think  fully  es- 
tablished by  the  following  authorities:  Grant  v.  The  Lex- 
ington Fire,  Life  and  Marine  Insurance  Co.,  5  Ind.  23 : 
Byrne  v.  The  Rising  Sun  Insurance  Co.,  20  Ind.  103 ;  The 
New  England  Fire  and  Marine  Insurance  Co,  v.  Robinson^ 
25  Ind.  536 ;  The  New  England  Mutual  Lije  Insurance  Co. 
V.  Basbrook's  Adm'Xy  32  Ind.  447  ;  The  United  Life,  Fire 
and  Marine  Lis.  Co.  v.  The  President  and  Directors  of  the  Ins. 
Co.  of  North  America,  42  Ind.  588 ;  Lightbody  v.  The  North 
American  Insurance  Co.,  23  Wend.  18;  The  Michigan  State 
Insurance  Co.  v.  Lewis,  30  Mich.  41 ;  Insurance  Co,  \\  Web- 
ster. 6  Wal.  129 ;  New  England,  Fire  and  Marine  Insurance 
Co.  V.  Scheiiler,  38111.  166  ;  The  Reaper  Cdy  hisurance  Co.  v. 
Jones,  62  111.  458 ;  Fiske  v.  The  New  England  Marine  Insur- 
ance Co.,  15  Pick.  310;  Boehen  v.  The  WUliamsburgh  City 
Insurance  Co.,  35  N.  Y.  131 ;  Pratt  v.  The  New  York  Cen- 
tral Insurance  Co.,  55  N.  Y.  505  ;  Palm  v.  The  Medina  Co. 
Mutual  Fire  Insurance  Co.,  20  Ohio,  529 ;  Plumb  v.  The 
Cattaraugus  Co.  Mutual  Insurance  Co.,  18  N.  Y.  392. 

As  to  the  waiver  of  a  condition  precedent  generally,  see 
the  following  cases:  Bryan  v.  Fisher,.  S  Blackf.  316; 
Pickens  v.  Bozcll,  11  Ind.  275 ;  Swank  v.  Nichols'  Adnir, 
20  Ind.  198 ;  Parks  v.  The  Evansville,  Indianapolis  and 
Cleveland  Straight  Line  iZ.  R.  Co.,  23  Ind.  567  :  Hardy  v. 
Stone,  23  Ind.  597 ;  Daoar  v.  Cardwell,  27  Ind.  478  ;  Jianter 
V.  Leavitt,  36  Ind.  141 ;  Blair  v.  Hamilton,  48  Ind.  32. 

2.  There  is  nothing  in  the  policy  in  this  case  prohibit- 
ing the  insured  from  changing  the  business  con- 
ducted in  the  building  insured,  from  that  of  hotel  keeping 
to  any  other  pursuit.  The  only  stipulation  touching  any 
such  charge  is  found  in  section  7  of  the  by-laws,  in  these 
words  :     "  Buildings  used  or  occupied  for  illegal  purposes, 
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(as  for  houses  of  iU-fame,)  or  property  contained  in  such 
buildings,  or  directly  endangered  by  them,  are  not  allowed 
to  be  insured.  If  buildings  previously  insured  are  appro- 
priated to  such  uses  during  the  time  of  insurance,  the 
agent  must  either  insist  upon  the  removal  of  the  danger, 
or  cancellation  of  the  pqliey." 

By  the  fair  meaning  of  this  by-law,  it  was  the  duty  of 
the  agent  of  the  insurer  to  ascertain  whether  the  property 
insured  had,  after  insurance,  been  put  to  an  illegal  or  im- 
moral use  or  not ;  and,  if  so,  the  consequence  was  not  the 
forfeiture  of  the  policy,  but  it  then  became  the  duty  of  the 
agent  to  "  insist  upon  the  removal  of  the  danger,  or  cancel- 
lation of  the  policy." 

There  is  no  averment  in  the  ninth  paragraph  of  answer, 
that  the  agent  performed  either  of  these  duties.  The  aver- 
ment in  the  paragraph,  in  reference  to  the  misconduct  of 
the  insured,  "  that,  by  reason  of  the  premises,  the  risk  and 
hazard  of  said  building  was  greatly  increased,  and,  by  rea- 
son of  said  unlawful  business,  said  fire  occurred  which  de- 
stroyed said  building,"  is  not  an  averment  of  facts,  but  the 
mere  conclusion  of  the  pleader  from  unstated  facts,  and 
amounts  to  nothing  in  a  pleading.  We  can  not  perceive 
how  the  use  of  the  building  for  prostitution  would  be  more 
likely  to  endanger  it  to  fire  than  if  it  were  used  for  the  ac- 
commodation of  guests  as  a  hotel ;  nor  how  the  illegal  sale 
of  intoxicating  liquors  was  any  more  dangerous  to  the 
building  than  if  they  had  been  sold  legally  under  a  license; 
nor,  indeed,  how  the  sale  of  intoxicating  liquors  within 
the  building  would  endanger  it  at  all.  Neither  prostitution 
nor  the  illegal  sale  of  intoxicating  liquors  would  subject 
the  building  to  a  fire  that  would  burn  it  down.  If  the 
building  became  a  nuisance  after  it  was  insured,  or  was 
used  for  the  purpose  of  prostitution,  or  for  the  illegal 
sale  of  intoxicating  liquors,  it  is  presumed  that  the  law  is 
capable  of  redressing  all  the  wrongs  done  thereby,  of  pro- 
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tecting  the  injured  and  punishing  the  guilty  ;  at  least,  we 
know  of  no  principle  of  law  by  which  the  insurer  can  avoid 
a  policy  on  account  of  the  illegal  or  immoral  conduct  of 
the  insured,  where  such  conduct  in  no  way  affects  the 
legal  rights  of  the  insured.  The  law  provides  no  means  hy 
which  one  person  can  profit  by  the  illegal  or  immoral  con- 
duct of  another.  Nor  will  the  negligence,  carelessness  or 
misconduct  of  the  insured,  in  respect  to  the  building,  un- 
less coupled  with  the  intention  of  destroying  the  building 
by  fire,  avoid  the  obligation  of  the  insurer  upon  the  policy. 
This  question  was  carefully  considered  by  this  court 
recently  in  the  case  of  JTie  Franklin  Life  Lis.  Co.  v.  Hum- 
phrey, 65  Ind.  549. 

The  following  cases  also  support  our  views :  Chandler 
v.  The  Worcester  Mutual  Fire  Ins.  Co.^  3  Cush.  328; 
Waters  v.  The  Merchants'  Louisville  Ins.  Co.^  11  Pet. 
213;  The  Columbia  Ins.  Co.  v.  Lawrence^  10  Pet.  507; 
Grant  v.  The  Howard  Ins.  Co.,  5  Hill,  10 ;  Gates  v.  The 
Madison  Co.  Mutual  Ins.  Co.,  5  N.  Y.  469 ;  Hoffman  v.  The 
JEtna  Fire  Ins.  Co.,  32  N.  Y.  405  ;  Rowley  v.  The  Empire 
Ins.  Co.,  36  N.  Y.  550 ;  Campbell  v.  The  Merchants  and 
Farmers'  Mutual  Fire  Ins.  Co.,  37  N.  H.  35 ;  The  Niagara 
Fire  Ins.  Co.  v.  DeGraff,  12  Mich.  124 ;  The  Peoria  Marine 
and  Fire  Ins.  Co.  v.  Hall,  12  Mich.  202 ;  The  Commercial 
Ins.  Co.  V.  Spankneble,  52  111.  53. 

Having  thus  held  the  third  and  ninth  paragraphs  of  an- 
swer insuflicient,  it  is  unnecessary  to  examine  the  ques- 
tions arising  upon  sustaining  demurrers  to  the  replies  to 
the  same  paragraphs. 

3.  The  fourth  paragraph  of  answer  sets  out  a  by-law 
of  the  company,  declaring  that,  should  anyone  have  in- 
sured property  in  this  and  another  company,  then  the 
policy  of  this  company  shall  be  void,  except  such  double 
insurance  is  with  the  knowledge  and  consent  of  the  direc- 
tors, and  is  endorsed  on  the  policy  of  insurance  ;  and  avers 
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that,  in  violation  of  said  by-law,  tlie  defendant  insured  the 
same  property  in  "  The  Phoenix  Insurance  Company  of 
Brooklyn,  New  York,"  to  the  amount  of  one  thousand 
dollars,  all  of  which  is  duly  pleaded. 

The  third  paragraph  of  reply  to  the  fourth  paragraph  of 
answer  avers  that  the  agent  of  the  defendant  consented  to 
allow  the  plaintilf  to  take  out  a  second  policy  on  the  prop- 
erty, which  was  not  endorsed  on  the  first  policy  because  of 
the  neglect  of  said  agent. 

This  reply  is  pleaded  at  great  length,  and  with  much 
particularity,  but  it  is  not  substantial.  The  agent  of  the 
defendant,  under  the  by-law,  had  no  authority  to  consent 
to  a  second  policy,  and  thereby  bind  the  company,  and  his 
neglect  to  endorse  it  upon  the  first  policy  will  not  excuse 
the  plaintiff.  The  Starke  County  Mutual  Ins.  Co.  v.  Hurdj 
19  Ohio,  149;  Forbes  v.  The  Agawam  Mutual  Fire  Ins. 
Co.^  9  Cush.  470 ;  The  President^  Directors^  etc.^  of  Wor- 
cester Bank  v.  The  Hartford  Fire  Ins.  Co.,  11  Cush.  265 ; 
The  Conway  Tool  Co.  v.  Hudson  River  Ins,  Co.,  12 
Cush.  144 ;  Pendar  v.  The  American  Mutual  Ins.  Co.,  12 
Cush.  469 ;  Hale  v.  The  Mechanics'  Mutual  Fire  Ins.  Co.,  6 
Gray,  169. 

The  ninth  paragraph  of  reply  to  the  fourth  paragraph 
of  answer  avers  that,  at  the  time  the  said  Phoenix  Insur- 
ance Company  issued  said  policy,  it  had  not  complied 
with  the  statute  authorizing  it  to  transact  business  within 
this  State,  all  of  which  is  well  pleaded  under  the  act  of 
December  21st,  1865,  1  R.  S.  1876,  p.  594 .  See,  also,  1  R. 
S.  1876,  p.  373. 

It  is  claimed,  under  this  reply,  that  the  policy  is  void  for 
non-compliance  with  the  statute  by  the  company,  and,  be- 
ing void,  it  is  the  same  as  if  no  second  policy  had  been 
taken.  This  question  was  fully  and  carefully  examined  by 
Perkins,  J.,  in  the  case  of  The  Walter  A.  Wood  Mowing,  etc., 
Machine  Co.  v.  Caldtoelly  54  Ind.  270,  wherein  it  was  held 
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that  an  answer,  setting  up  the  non-compliance  by  a  foreign 
corporation  with  our  statute,  was  in  the  nature  of  a  plea 
in  abatement,  suspending  the  right  of  action  until  the 
company  had  complied  with  the  statute.  The  thorough 
examination  of  the  question  in  the  case  cited  relieves  us 
from  an  extended  examination  in  this  casQ.  To  hold  that 
a  policy  issued  by  a  foreign  insurance  company  to  a  citizen 
of  this  State,  and  premium  notes  made  to  them,  were  void 
for  a  non-compliance  with  our  statute,  would  enable  the 
foreign  company  to  issue  their  policy,  obtain  wKat  premi- 
ums they  could,  then  avoid  the  policy  by  their  own  act. 
Such  can  not  be  the  fair  intention  of  the  statute.  There 
is  a  clear  diflference  between  a  case  wherein  a  corporation 
pleads  its  want  of  power,  to  avoid  its  own  obligation  when 
it  has  received  a  benefit,  and  one  wherein  its  want  of 
power  is  pleaded  against  it,  to  prevent  it  from  obtaining  a 
benefit  without  performing  its  own  obligation.  In  one 
case  the  rule  protects  right,  in  the  other  prevents  wrong, 
and  thus  both  are  made  consistent  with  the  fundamental 
pnncipie  in  jurisprudence,  that  no  one  shall  take  advan- 
tage of  his  own  wrong.  For  the  illustration  of  this  prin- 
ciple, see  the  case  of  The  Board  of  Commissioners  of  Tippe- 
canoe County  v.  The  Lafayette^  Bloomingion  and  M\incie  R. 
B.  Co.y  50  lud.  85.  The  second  policy  not  being  void,  the 
reply  is  insuflicient.  The  American  Ins.  Co.  v.  Henley,  60 
Ind.  515  ;  Daly  v.  The  National  Life  Ins.  Co.  of  the  United 
States  of  America,  64  Ind.  1. 

The  fourth  paragraph  being  suflicient,  and  the  replies 
to  it  insufBcient,  the  judgment  is  right,  notwithstanding 
we  have  held  the  third  and  ninth  paragraphs  of  answer  in- 
sufficient. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant. 
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j^  »J  McCardlb  V.  Barricklow. 

•40  470|  Easemewt. — Definition  of. — Inslrnr.fion. — The  use  and  enjoyment  of  a  right 
of  way  over  the  land  of  another  lor  twenty  years  must,  to  constitute  an 
easement,  hnvc  been  adverse,  under  a  claim  of  right,  exclusive,  continuous 
and  uninterrupted,  besides  being  with  the  knowledge  and  acquiescence 
of  the  owner  of  th^  estate  over  which  the  easement  is  claimed  ;  and  an 
instruction  which  does  not  so  define  it  will  be  considered  erroneous. 
Pleadino. — Can  not  Perform  Double  Office. — A  single  pleading  can  not  be 
made  to  perform  the  double  ofSce  of  an  answer  and  a  cross  complaint 

From  the  Ohio  Circuit  Court. 

0.  B.  Lidded,  for  appellant. 

R.  Gregg  and  S.  H.  Stewart,  for  appellee. 

NiBLACK,  J. — The  complaint  in  this  case  averred  that 
the  plaintiff,  William  T.  McCardle,  was  the  owner  of  a 
tract  of  land  in  Switzerland  county,  and  that  the  defendant, 
Elizabeth  Barricklow,  was  the  owner  of  another  tract  of 
land  in  the  same  county,  lying  to  the  north  of  and  adjoin- 
ing the  plaintiff's  land  ;  that,  until  some  time  in  the  year 
1875,  a  portion  of  the  plaintiff's  land  lying  next  to  the 
lands  of  the  defendant,  and  containing  about  eleven  acres, 
remained  uninclosed,  but  that,  during  that  year,  the  plain- 
tiff erected  a  line  of  fence  around  the  same ;  that  the  de- 
fendant had  torn  down  said  fence,  and  had  entered  upon, 
trodden  down  and  travelled  over  the  land  enclosed  by  such 
fence,  to  the  damage  of  the  plaintiff  m  the  sum  of  two 
hundred  dollars;  that  the  defendant  had  given  out,  and 
caused  it  to  be  made  known,  that  she  would  tear  down  and 
destroy  said  fence  as  often  as  the  plaintiff  might  rebuild 
the  same.  Wherefore  the  plaintiff  demanded  damages, 
;and  that  the  defendant  might  be  enjoined  from  disturbing 
said  fence,  or  otherwise  injuring  the  premises  upon  which 
it  was  situate. 

The  defendant  answered  in  two  paragraphs : 

1st.     In  general  denial ; 
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2d.  That  the  defendant  was  the  owner  of  a  private 
right  of  way,  of  the  width  of  twelve  feet,  across  that  por- 
tion of  the  plaintiff's  land  so  recently  fenced  in  by  him, 
and  established  by  more  than  twenty  years'  continuous 
use  by  her  and  those  under  whom  she  claimed,  before  the 
commission  of  the  supposed  grievances'  alleged  against 
her ;  that  she  had  torn  down  said  line  of  fence  only  where 
it  crossed  her  said  right  of  way,  and  had  passed  over  said 
enclosed  land  only  upon  that  portion  of  it  covered  by  her 
right  of  way,  as  she  lawfully  might.  Wherefore  defendant 
prayed  that  the  plamtiff  should  be  enjoined  from  obstruct- 
ing her  said  right  of  way. 

Issue  being  joined,  there  was  a  trial  resulting  in  a  gen- 
eral verdict  for  the  defendant. 

Judgment  was  rendered  upon  the  verdict,  supplemented 
by  an  order  enjoining  the  plaintiff  from  in  any  manner  ob- 
structing the  right  of  way  claimed  by  the  defendant. 

Error  is  assigned  only  upon  the  overruling  of  the  plain - 
tiff'^s  motion  for  a  new  trial. 

The  court,  upon  its  own  motion,  gave  to  the  jury  the 
following  instruction : 

**But,  in  the  case  at  bar,  the  defendant  says  that  she  had 
the  right  to  pass  over  the  lands  of  plaintiff  along  the  way 
described  in  the  answer,  and  to  remove  any  obstruction 
which  might  be  placed  therein  by  the  plaintiff',  or  any  one 
else,  and  bases  her  claim  so  to  do  upon  the  ground  that  tor 
more  than  twenty  years  last  past  she  has  occupied,  used 
and  enjoyed  the  right  of  way  described  in  her  answer,  un- 
der claim  of  right,  uninterruptedly  and  continuously  and 
with  the  knowledge  ol  plaintiff'.  If  this  be  true,  then  the 
plaintiff'  can  not  recover  in  this  action,  and  the  defence  set 
up  in  the  second  paragraph  is  complete,  and  she,  the  de- 
fendant, is  entitled  to  the  affirmative  relief  prayed  for  in 
her  answer." 

Although  the  court  gave  several  other  instructions  bear- 
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ing  upon  the  general  subject  of  easements,  it  gave  no  better 
or  more  comprehensive  definition  of  what  is  necessary  to 
constitute  an  easement  over  the  lands  of  another  than  that 

m 

which  is  incidentally  given  in  the  instruction  set  out  as 
above.  It  is  objected  that  the  definition  of  an  easement  given 
as  above  was  an  insuflieient  and  erroneous  definition,because 
it  failed  to  inform  the  Jury  that  the  claim  of  right  set  up 
by  the  defendant  had  also  to  be  shown  to  be  adverse  to  the 
plaintiiF. 

The  use  and  enjoyment  of  what  is  claimed  as  an  ease- 
ment must  have  been  adverse,  under  a  claim  of  right,  exclu- 
sive, continuous  and  uninterrupted,  besides  being  within  the 
knowledge  and  acquiescence  of  the  owner  of  the  estate 
over  which  the  easement  is  claimed.  Such,  in  substance, 
are  the  essential  elements  of  an  easement  like  that  set  up  by 
the  defendant  in  this  cause.  Washburn  on  Easements,  131 ; 
Palmer  v.  Wright y  58  Ind.  486  ;  Peterson  v.  McCulloiigh^  50 
Ind.  35  ;  Mitchell  v.  ParkSy  26  Ind.  354  ;  Snowden  v.  Wilas^ 
19  Ind.  10. 

It  will  thus  be  seen  that  one  of  the  distinguishing  fea- 
tures of  an  easement  is  that  the  claim  of  right  by  which  it 
is  supported  must  have  been  adverse  to  the  owner  of  the 
servient  estate. 

The  instruction  complained  of  as  above  did  not,  there- 
fore, fully  and  fairly  present  to  the  jury  the  matters  really 
in  issue  between  the  parties.  It  failed  to  indicate  what 
was  necessary  to  constitute  an  easement  in  contradistinction 
to  what  may  have  been  enjoyed  under  a  mere  license— a 
distinction  which  the  evidence  in  this  cause  made  it  essen- 
tial to  be  observed. 

Other  quostions  are  incidentally  discussed  by  counsel, 
but,  as  the  judgment  must,  at  all  events,  be  reversed,  we 
will  not  consider  them  at  the  present  hearing. 

In  case  the  cause  shall  be  again  tried,  we  take  the  lib- 
erty of  inviting  the  attention  of  counsel  to   the   fact  that 
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this  court  haa  repeatedly  decided  that  a  single  pleading 
can  not  be  made  to  perform  the  double  office  of  an  answer 
and  a  cross  complaint,  as  the  second  paragraph  of  answer 
in  this  case  was  permitted  to  do  upon  the  former  trial. 
Campbell  v.  RoutU  42  Ind.  410 ;  Gabe  v.  McGinniSy  55  Ind. 
872.     Also  more  recent  cases. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  a  new  trial. 


Marshall  v.  Dreschek. 

ftiOMifiseRT  Note. — Alteration. — Imp^i^d  Authority  to  Insert  Name  of  Bank, 
— EndoraemenL — "Where  a  promissory  note  has  all  the  elements  of  com- 
mercial paper,  negotiable  by  the  law  merchant,  at  the  time  the  maker  exe- 
cutes it,  except  filling  the  blank  left  to  insert  the  name  of  the  place  at 
which  it  is  to  be  made  payable,  and,  in  answer  to  an  inquiry  by  the  payee 
of  the  maker  as  to  where  the  note  shall  be  left  for  payment,  the  latter 
mentions  a  certain  bank,  such  payee  has  implied  authority,  from  such  state- 
ment and  from  the  condition  of  the  note,  to  fill  up  the  blank  in  the  note 
by  inserting  the  name  of  the  bank  mentioned  ;  and  in  such  case  the  note, 
being  valid  in  the  hands  of  the  payee  notwithstanding  the  alteration,  is 
valid  in  the  hands  of  an  endorsee,  whether  he  has  notice  of  the  alteration 
or  not. 

From  the  Owen  Circuit  Court. 

H.  Richards^  A,  W.  Fullerton^  W,  M.  Franklin  and  S.  0. 
Pickens^  for  appellant. 
/.  H.  Fowler^  for  appellee. 

BiDDLE,  J. — Suit  on  a  promissory  note  made  by  the  ap- 
pellant to  I.  Moses,  endorsed  by  Moses  to  William  M. 
Moore,andby  Moo  re  to  the  appellee.  The  pleadings  are  not 
stated  in  the  record,  but  no  point  is  made  upon  this  de- 
fect. Trial  by  the  court.  The  appellee  requested  the 
court  to  make  a  special  finding  of  the  facts  and  the  con- 
clusions of  law  thereon.    The  court  found  as  follows  : 
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."  That,  on  the  14th  day  of  September,  1875,  the  defend- 
ant  executed  the  following  note,  which  is  the  same  men- 
tioned  in   the  complaint,  which  is  in   these   words  and 
figures,  to  wit : 
*"  No.  September  14th,  1875. 

*"  Three  months  after  date,  I  promise  to  pay  to  the  order 
of  I.  Moses,  at  the  First  National  Bank  at  Spencer,  Indi- 
ana, fifty  dollars,  with  five  per  cent,  attorney's  fees,  if  suit 
be  instituted  on  this  note,  value  received,  without  any  re- 
lief from  valuation  or  appraisement  laws,  with  interest  at 
the  rate  of  ten  per  cent,  per  annum  after  maturity.  The 
drawers  and  endorsers  severally  waive  presentment  for 
payment,  protest  and  notice  of  protest  for  non-payment 
of  this  note. 

(Signed,)  "*  Erastus  B.  Marshall.' 
"That  the  payee  was  a  pedleP  selling  goods  through  the 
country,  and  that  the  consideration  of  the  note  was  the 
price  of  goods  purchased  by  the  defendant  of  the  payee, 
I.  Moses;  that  the  note  was  drawn  up  by  the  payee, 
Moses,  from  a  blank  note  that  he  carried  with  him,  and 
was  written  with  the  pen  and  ink  of  the  payee  ;  that,  when 
the  note  was  executed  and  delivered  to  the  payee  by  the 
defendant,  no  place  was  designated  in  the  note  where  the 
same  should  be  payable  ;  that,  after  the  words  ^payable  at,' 
a  blank  was  left  in  the  said  note  ;  that  said  blank  was  not 
scored  or  marred  out  when  the  note  was  executed ;  that 
the  defendant  did  not  intend  to  give  his  note  payable  m 
bank ;  that,  after  the  note  was  executed,  and  when  the 
payee  was  in  the  act  of  leaving  the  house  of  defendant,  he 
asked  the  defendant  where  he  must  leave  said  note  for  pay- 
ment, and  the  defendant  replied,  at  the  First  National 
Bank  at  Spencer;  that  afterwards,  without  the  knowledge 
or  consent  of  the  defendant,  the  said  payee  altered  said 
note  by  inserting  therein  after  the  word  *at '  the  fol- 
lowing:   "The  First  National  Bank  at  Spencer,  Indiana;" 
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and  then,  before  the  said  note  was  due,  it  was  sold  and 
transferred  to  one  William  M.  Moore,  who  was  an  inno- 
cent purchaser  for  value,  who  had  no  notice  of  the  altera- 
tion made  by  the  payee  of  said  note,  and  that  there  was  noth- 
ing upon  the  face  of  the  said  note  to  indicate  that  the  same 
had  been  altered  or  tampered  with  ;  that  subsequently,  and 
after  the  note  became  due,  the  said  Moore  sold  and  trans- 
ferred the  said  note  to  plaintiff,  who  took  the  same  with 
the  full  knowledge  of  the  defence  set  forth  in  the  answer  5 
that  the  said  note  is  now  due  and  wholly  unpaid. 

"And,  as  a  conclusion  of  law  from  these  facts,  that  the  de- 
fendant was  guilty  of  negligence  in  executing  and  deliver- 
ing the  said  note  to  th6  payee  with  a  blank  space  for  place 
of  payment  left  unfilled  and  not  scored  ;  that,  as  betw^een 
the  plaintiff  and  defendant,  the  said  alteration  did  not  avoid 
the  note,  the  defendant  being  estopped  by  his  own  negli- 
gence. The  plaintiff  ought  to  recover  the  sum  of  fifty-sev- 
en dollars  and  forty-five  cents  (J57.45),  without  relief,"  etc. 

Judgment  accordingly,  from  which  thia  appeal  is  taken. 

It  is  plain  that  the  above  note  had  all  the  elements  of 
commercial  paper,  negotiable  by  the  law  merchant,  at  the 
time  the  maker  executed  it,  except  filling  the  blank  left  to 
insert  the  name  of  the  place  at  which  it  was  made  payable. 
The  note,  upon  its  face,  imports  that  it  was  intended  to  be 
made  negotiable,  or  the  waiver  of  protest  and  notice  would 
not  have  been  inserted.  The  payee  had  implied  authority, 
from  the  condition  of  the  note,  and  from  the  statement  of 
the  maker  to  leave  it  '*at  the  First  National  Bank  at  Spen- 
cer" for  payment,  to  fill  up  the  blank  in  the  note  as  he  did. 
We  think  the  finding  show^s  that  the  note  was  valid  in  the 
hands  of  the  payee,  notwithstanding  the  alteration,  and,  be- 
ing so  valid,  was  valid  in  the  hands  of  the  appellee,  wheth- 
er he  had  notice  of  the  alteration  or  not.  The  following 
authorities  will  support  the  rulings  of  the  court  below: 
Hereth  v.  The  Merchants'  National  Bank  of  Indianapolis^  34 
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Ind.  380 ;  Riley  v.  Schawacker^  50  Ind.  592 ;  Cornell  v.  Neb- 

ekeVy   58   Ind.  425 ;   Gothrupt  v.  Williamson^  61    Ind.   599 ; 

Woollen  V.  Ulrich,  64  Ind.  120  ;  Noll  v.  Smithy  64  Ind.  611. 

The  judgjneut  is  affirmed,  at  the  costs  of  the  appellants. 


■  m  t 


Githens  v.  Kimmer  et  al. 

SlTBVTT. — Contribution, — Pleading. — In  a  complaint  hj  G.  against  EL,  L.aiid 
f .,  it  was  alleged  that  theretofore  the  defendant  L.  recovered  a  judgment^ 
by  default,  against  the  plaintiff,  and,  on  issue  and  trial,  against  the  defend- 
ants K.  and  F.,  in  a  certain  sum,  in  an  action  npon  a  promissory  note 
executed  to  L.  by  F.  as  principal,  and  by  the  plasntiffand  R.  as  suretia ; 
that  the  judgment  provided  that  the  sheriff  should  first  exhaust  the  prop- 
erty of  the  plaintiff  and  F.  before  resorting  to  the  property  of  K. ;  that 
F.  was  at  the  rendition  of  the  judgment,  and  had  continued  to  be,  insol- 
vent ;  that  plaintiff  had  been  compelled  to  pay  said  judgment.  The  com- 
plaint made  a  copy  of  the  judgment  an  exhibit  and-prayed  for  judgment 
against  K.  by  way  of  contribution. 

Etld^  that  the  complaint  is  good,  and  that  it  was  error  to  sustain  £.'s  dema^ 
rer  thereto  for  the  want  of  facts. 

From  the  Fayette  Circuit  Court. 

/.  Herr  and  S.  J.  Peelle^  for  appellant.  . 

Scott,  J. — Complaint  by  appellant,  against  the  appel- 
lees, as  follows : 

Jesse  Githens,  plaintiff,  complains  of  Samuel  J.  Kimmer, 
John  Lively  and  John  R.  Fohl,  defendants,  and  says,  that 
heretofore,  to  wit,  on  the  10th  day  of  November,  1874,  in  a 
certain  action  then  pending  in  the  Circuit  Court  of  Fayette 
county,  Indiana,  the  defendant  John  Lively  recovered  a 
judgment,  by  default,  against  this  plaintiff,  and,  by  issue 
and  trial,  against  defendants  Kimmer  and  Fohl,  in  the  sum 
of  two  hundred  and  one  dollars  and  seventy  cents  ($201.70), 
together  with  costs  of  said  action  taxed  at  fifty  dollars 
($50).    A  copy  of  said  judgment  is  filed  with  and  made  a 
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part  of  this  complaint,  marked  Exhibit  1;  that  said  action 
was  baaed,  and  said  judgment  rendered,  upon  a  promissory- 
note  executed  by  this  plaintifl*  and  the  defendants  Kimmer 
and  Fohl  to  defendant  Lively ;  that  said  judgment  provided 
that,  in  the  collection  thereof,  the  sheriff  should  first  ex- 
haust the  property  of  this  plaintiff  and  defendant  Fohl,  be- 
fore resorting  to  the  property  of  the  defendant  Kimmer ; 
that  no  part  of  the  consideration  of  the  said  note,  upon 
which  said  judgment  was  rendered,  moved  to  this  plaintiff, 
nor  did  he  derive  any  profit  or  benefit  therefrom ;  but  said 
note  was  executed  by  defendant  Fohl  as  principal,  and  by 
this  plaintiff  and  the  defendant  Kimmer  as  his  sureties; 
that  defendant  Fohl  then  was,  ever  since  has  been,  and 
still  is,  insolvent  and  worthless ;  that  plaintifi  has  been 
compelled  to  pay,  and  has  paid,  the  principal,  interest,  at- 
torney's fees  and  costs  of  said  judgment  in  full,  to  wit,  the 
sum  of  three  hundred  dollars,  no  part  of  which  was  con- 
tributed by  defendant  Kimmey ;  that,  by  reason  of  the 
premises,  defendant  Kimmer,  as  his  co-surety  in  said  debt, 
is  liable  and  indebted  to  plaintiff  by  way  of  contribution  in 
a  large  sum,  to  wit,  three  hundred  dollars,  which  is  due 
and  unpaid.     Prayer  for  general  relief. 

Kimmer  demurred  to  the  complaint  for  want  of  sufficient 
facts  to  constitute  a  cause  of  action  against  him  ;  the  de- 
murrer was  sustained  and  exception  entered.  Judgment  for 
the  defendant. 

The  court  erred  in  sustaining  the  demurrer  to  the  com- 
plaint.    Joyce  V.  Whitney^  57  Ind.  550. 

The  judgment  is  reversed,  with  costs.  Cause  remanded, 
with  instructions  to  the  circuit  court  to  overrule  the  de- 
murrer to  the  complaint,  and  for  further  proceedings  in 
accordance  with  this  opinion. 
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Frash  V.  Glendy  et  al. 

MORTGAOS  OR  Trust  Dekd. — lAen.-- Conveyance  of  Real  Estate,— In  1854 
and  prior  thereto,  certain  persons  subscribed  fur  stock  in  a  certain  railroad 
company  and  paid  for  the  same  by  conveying  real  estate  to  the  company. 
Afterward  the  railroad  company,  to  secure  the  payment  of  certain  bonds, 
conveyed  said  lands  by  deed  of  trust  or  mortgage  to  one  D.,  as  trustee. 
The  mortgage  first  recited  that  the  company  had  received,  upon  subscrip- 
tion to  the  capital  stock,  real  estate  of  a  certain  value  ;  that  said  company 
proposed  to  make  said  real  estate  available  in  the  construction  of  said  road 
by  a  sale  of  its  bonds,  of  the  denomination  of  one  thousand  dollars  each, 
with  agreement  of  said  company  "  to  deed  in  fee-simple  with  warranty,  to 
the  holder  of  any  of  said  bonds,  when  he  may  elect  to  receive  the  same,  at 
any  time  within  five  years  from  the  date  hereof,  one  thousand  dollan' 
worth  "  of  said  real  estate,  etc.,  upon  the  surrender  of  the  bonds  Imme- 
diately following  the  grant  and  conveyance,  and  immediately  preceding 
the  habendum  of  said  mortgage,  it  was  provided  that  said  real  estate  should 
be  **  subject  to  entry  and  to  be  conveyed  to  the  purchaser  by  said  com- 
pany, discharged  from  this  mortgage,  at  the  office  of  said  company,"  un- 
der its  then  existing  by-laws,  the  proceeds  of  said  entries  and  sales  to  be 
invested,  with  the  advice  and  consent  of  the  said  trustee,  in  such  manner 
as  to  constitute  a  sinking  f\ind  for  the  redemption  of  the  bo..ds,  etc. 

//e/c^  that  under  said  proviso,  the  real  estate  covered  by  the  mortgage,  with- 
out any  limitation  as  to  time,  was  subject  to  entry  and  sale  ;  and,  when 
thus  entered,  sold  and  conveyed  by  the  company  pursuant  to  said  proviso, 
the  purchaser  and  grantee  of  any  such  real  estate  took  and  held  the  same 
freed  and  discharged  from  the  lien  of  the  mortgage,  although  the  bonds 
secured  by  said  mortgage  matured  before  the  real  estate  was  so  entered 
and  conveyed. 

From  the  Blackford  Circuit  Court. 

A.  Steele  and  R,  71  St.  John,  for  appellant. 
W.  A.  Bonham,  J.  Cantwell,  H.  Brownlee  and  •/.  Broxcn- 
lee^  for  appellee. 

HowK,  C.  J. — This  was  a  suit  by  the  appellant,  against 
the  appellees,  to  obtain  a  perpetual  injunction.  The  ap- 
pellees answered  the  appellant's  complaint  by  a  general  de- 
nial thereof.  The  cause  was  tried  by  the  court  and  a  find- 
ing was  made  for  the  appellees ;  and  the  appellant's  motion 
for  a  new  trial  having  been   overruled,  and  his  exception 
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saved  to  this  ruling,  the  court  rendered  judgment  dissolv- 
ing the  temporary  injunction  before  that  time  granted  in 
this  case,  and  against  the  appellant,  for  the  appellees'  costs. 

The  only  alleged  error  complained  of  by  the  appellant 
in  this  court  is  the  overruling  of  his  motion  for  a  new 
trial. 

In  his  complaint  the  appellant  alleged,  in  substance, 
that  in  the  year  1854,  and  prior  thereto,  certain  persons 
subscribed  for  stock  in  the  Port  Wayne  and  Southern  Rail- 
road Company,  and  paid  for  such  stock  by  conveying  real 
estate  to  said  company,  among  which  real  estate  was  lot 
number  3,  in  block  2,  in  the  town  of  Hartford  City,  in 
Blackford  county,  Indiana,  then  owned  by  the  appellant ; 
that  afterward  the  said  railroad  company  conveyed  the 
said  lands,  by  deed  of  trust  ©r  mortgage,  to  one  John  D. 
Defrees,  as  trustee,  to  secure  the  payment  of  certain  bonds 
issued  by  said  company,  a  copy  of  which  mortgage  was 
filed  with  and  made  part  of  said  complaint ;  that  it  was 
provided  in  said  mortgage,  that  any  person  desiring  so  to 
do  might  enter  any  of  said  lands  at  the  office  of  said  com- 
pany, and  that  the  moneys  received  by  said  company  for 
such  lands  so  purchased  should,  by  the  company,  by  and 
with  the  advice  of  said  trustee,  be  invested  in  a  suitable 
manner  and  become  a  sinking  fund  for  the  payment  of  said 
bonds,  and  that,  when  the  said  lands  should  be  so  sold,  they 
should  be  wholly  discharged  from  the  lien  of  said  mort- 
gage ;  that  the  appellant,  and  those  under  whom  he  claimed 
title  to  the  above  described  lot,  did,  in  good  faith,  pur- 
chase the  same  by  entry,  as  provided  in  said  mortgage, 
and  paid  for  the  same  to  said  company,  and  received  a 
deed  therefor ;  that,  under  said  purchase,  the  appellant,  and 
those  under  whom  he  had  claimed,  had  since  held  an  un- 
disputed possession  of  said  lot  for  more  than  twenty  years 
since  the  date  of  said  purchase,  and  they  and  he  had  made 
valuable  and  lasting  improvements  thereon ;  that  after- 
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ward,  at  the term,  1877,  of  the  said  Blackford  Cir- 
cuit Court,  the  appellee  Glendy  recovered  a  judgmeut  of 
foreclosure  of  said  mortgage  as  against  said  Defrees,  trustee, 
etc.,  for  one  thousand  dollars  and  the  accrued  interest 
thereon,  with  costs  of  suit,  on  one  of  the  said  bonds  which 
said  Glendy  claimed  to  own  and  to  be  unpaid,  which  said 
judgment  ordered  and  directed  that  the  appellant's  said 
lot  should  be  sold  to  make  said  judgment  and  costs ;  that 
neither  the  appellant  nor  those  under  whom  he  claimed 
were  made  parties  to  said  foreclosure  suit,  nor  had  he  or 
they  any  notice  thereof;  that  the  appellee  Glendy  had 
caused  an  execution  to  be  issued  on  his  said  judgment  and 
placed  in  the  hands  of  his  co-appellee,  Saxon,  sheriff  of 
said  county,  who  had  levied  the  same  on  the  appellant's 
said  lot  and  had  advertised  the  same  for  sale  under  said 
writ,  to  make  said  judgment  and  costs,  and,  if  not  restrain- 
ed from  so  doing,  the  appellees  would  sell  said  lot  for  the 
purpose  aforesaid  ;  and  that,  by  such  sale  of  said  lot,  the 
appellant  would  suffer  irreparable  loss  and  injury.  Where- 
fore, etc. 

The  only  causes  for  a  new  trial  assigned  by  the  appellant 
in  his  motion  therefor  were,  that  the  finding  of  the  court 
was  not  sustained  by  the  evidence,  and  that  it  was  contra- 
ry to  law. 

On  the  trial  of  the  cause,  the  appellant  gave  in 
evidence  the  mortgage  or  deed  of  trust,  executed  by  the  Fort 
Wayne  and  Southern  Railroad  Company  to  John  D.  De- 
frees  as  trustee,  on  the  13th  day  of  June,  1854,  and  record- 
ed in  the  recorder's  office  of  said  Blackford  county  ontlie 
24th  day  of  June,  1854,  and  a  deed  dated  on  the^l5th  day 
of  February,  1861,  and  duly  executed  and  acknowledged  by 
said  railroad  company,  whereby  the  said  company  con- 
veved  and  warranted  to  one  Newton  A.  Bass,  in  fee-sim- 
pie,  among  other  property,  the  said  lot  described  in  the  ap- 
pellant's complaint,  which  latter  deed  was  recorded  in  said 
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recorders'  office  on  the  22d  day  of  Jan\iary,  1862.  In  ad- 
dition to  this  written  evidence,  the  appellees  admitted  on 
the  trial  that  the  real  estate  described  in  the  appellant's 
complaint  "was  conveyed  by  deed  of  warranty  by  Emily 
Bass,  widow  of  said  Newton  A.  Bass,  who  had  before  then 
died,  and  said  Emily  Bass  had  become  the  owner  in  fee  of 
paid  lot  by  inheritance  from  said  Ifewton  A.  Bass,  to  Ste- 
phen H.  Devore,  who,  by  like  deed,  conveyed  the  same  to 
the  plaintiff,  John  Frash,  who  holds  and  claims  to  own  the 
same  under  and  by  virtue  of  said  conveyances."  The  ap- 
pellees introduced  no  evidence  w^hatever  on  the  trial,  and 
the  appellant  gave  no  other  evidence. 

From  this  statement  of  the  appellant's  case,  it  will  be 
readily  seen,  we  think,  that  the  question  as  to  whether  the 
court  did  or  did  not  err  in  overruling  his  motion  for  a  new 
trial,  must  depend  for  its  proper  decision  upon  the  answer 
that  must  be  given  to  another  question,  and  that  is,  wheth- 
er or  not  the  court  gave  a  right  construction  to  the  mort- 
gage or  deed  of  trust,  and  to  the  deed  to  Newton  A.  Bass 
given  in  evidence  by  the  appellant.  For  if,  by  fair  con- 
struction of  these  two  written  instruments,  it  can  be  cor- 
rectly said  that  thej-  afforded  prima  facie  evidence  that 
Newton  A.  Bass  had  thereby  and  thereunder  acquired  the 
le^al  title  in  fee-simple  to  the  lot  in  controversy,  free  from 
the  lien  of  said  mortgage,  then  it  must  follow  that  the  find- 
ing of  the  court  ought  to  have  been  for  the  appellant,  as 
prayed  for  in  his  complaint,  and  that  the  court  erred  in 
overruling  his  motion  for  a  new  trial.  This  view  of  the 
question,  and  we  think  it  is  the  correct  one,  renders  it  uec- 
essarv  that  we  should  examine  and  consider  each  of  these 
two  written  instruments,  to  the  end  that  we  may  arrive  at 
the  true  legal  import  and  eftect  thereof  respectively  ;  and, 
in  so  doing,  we  will  first  consider  those  provisions  of  the 
mortgage  or  deed  of  trust,  which  have  an  apparent  bearing 
on  the  question  under  consideration. 
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In  this  instrument  it  wa«  first  recited  that  the  said  rail- 
road company  had  "received  upon  subscription  to  the  capital 
stock  of  said  company  real  estate  of  the  value  of  three  hun- 
dred thousand  dollars  ;"  and,  in  a  second  recital,  it  was  stated 
that  said  company  proposed  "to  make  said  real  estate  avail- 
able in  the  construction  of  said  road  bv  a  sale  of  its  bonds  of 
the  denomination  of  one  thousand  dollars  each,"particularly 
describing  such  bonds,  "with  agreement"  of  said  railroad 
company  "to  deed  in  fee-simple,  with  warranty,  to  the 
holder  of  any  of  said  bonds,  when  he  may  elect  to  receive 
the  same,  at  any  time  within  five  years  from  the  date 
thereof,  one  thousand  dollars'  worth  of  the  real  estate," 
covered  by  said  mortgage,  "at  such  sale  prices,  not  less 
than  four-fifths  of  the  appraised  value,  as  may  be  fixed'' 
by  said  railroad  company,  "from  time  to  time,  upon  the 
surrender  of  said  bonds  and  the  unpaid  interest  warrants 
to  the  treasurer"  of  said  company.  After  these  two  reci- 
tals, the  said  railroad  company,  "in  order  to  secure  the 
payment  of  said  bonds  and  interest,  and  in  consideration 
of  the  sum  of  one  dollar,  at  the  sealing  and  delivery"  of 
said  deed,  "in  hand  paid"  by  said  John  D.  Defrees,  trustee 
did  thereby  "grant,  bargain,  sell,  transfer  and  convey"  to 
the  said  Defrees,  trustee,  and  "his  successors  in  the  trust 
thereby  created,"  all  the  said  real  estate  covered  by  the  said 
mortgage.  Immediately  following  this  grant  and  convey- 
ance, and  apparently  as  a  material  part  thereof,  and  im- 
mediately preceding  the  habendum  of  said  mortgage  or 
deed  of  trust,  the  following  proviso  appeared  therein, 
to  wit : 

^^Providedy  that  said  real  estate,  so  subscribed  to  said 
company,  shall  be  subject  to  entry  and  to  be  conveyed  to 
the  purchaser  by  said  company,  discharged  from  this  mort- 
gage, at  the  oflBce  of  said  company,  under  the  now  existing 
by-laws  of  the  company ;  the  proceeds  of  said  entries  and 
sales  of  said  lands  shall  be  invested  suitably  and  safely  by 
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said  company,  with  the  advice  and  consent  of  said  trustee, 
in  such  manner  as  to  constitute  a  sinking  fund  for  the  re- 
demption of  said  bonds;  and,  upon  the  payment  of  said 
bonds  by  said  company,  the  said  sinking  fund  shall  revert 
to  and  become  the  property  of  said  company." 

Under  this  proviso,  it  seems  to  us  to  have  been  the  inten- 
tion, both  of  the  mortgagor,  the  railroad  company,  and  of 
the  trustee,  Defrees,  as  the  representative  of  the  holders  of 
the  bonds  secured  by  said  mortgage,  that  the  real  estate 
covered  by  said  mortgage,  at  all  times,  and  especially  with- 
out anv  limitation  as  to  time,  should  continue  and  remain 
subject  to  entry  and  sale  by  said  company,  at  its  office,  un- 
der the  then  existing  by-laws  of  said  company  ;  and  that, 
when  thus  entered,  sold  and  conveyed  by  said  railroad 
company,  the  purchaser  and  grantee  of  any  such  real  es- 
tate would  take  and  hold  the  same  entirely  freed  and  dis- 
charged from  the  lien  of  said  mortgage  or  deed  of  trust. 
From  the  brief  of  the  appellant's  counsel,  in  this  case,  it 
would  seem  that  the  learned  judge  who  tried  this  cause  in 
the  circuit  court  had  placed  a  different  construction  on 
the  mortgage  or  deed  of  trust  in  evidence,  from  the  one 
we  have  given.  The  court  decided,  as  we  are  informed  by 
counsel,  that  the  limitation  of  five  years,  which,  by  its 
terms,  was  applicable  only  to  the  right  of  the  bond-holder 
to  take  any  of  the  mortgaged  lands  at  four-fifths  of  the  ap- 
praised value  thereof,  in  lieu  of  any  bond  and  unpaid  in- 
terest warrants  held  by  him,  was  applicable  also,  by  fair 
construction,  to  the  right  of  any  one  to  enter  and  purchase, 
and  of  the  railroad  company  to  sell  and  convey,  any  of 
the  said  mortgaged  lands  at  private  sale,  under  the  then 
existing  by-laws  of  said  company.  It  seems  to  us,  howev- 
er, that  these  two  stipulations  in  the  mortgage  or  deed  of 
trust  are,  and  were  by  the  parties  thereto  intended  to  be, 
independent  of  each  other,  and  were  inserted  therein  for 
very  different  purposes.  The  apparent  object  of  the 
•Vol.  LXVIII.— 24 
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"agreement "  stated  in  the  recitals  of  the  mortgage,  to  the 
eftect  that  the  bonds  should  be  convertible  into  any  of  the 
mortgaged  real  estate,  at  four-fifths  of  the  appraised  value 
thereof,  at  any  time  within  five  years  from  their  date,  was 
to  enhance  their  negotiable  value  and  to  enable  the  com- 
pany to  dispose  of  them  without  much  loss  or  discount. 
But  the  end  to  be  accomplished  under  the  proviso  above 
set  out  was  to  provide  the  means  for  the  payment  of  the 
bonds  at  their  maturity,  by  the  private  entry  and  sale  of 
the  mortgaged  property  at  the  office  of  the  company.  We 
can  conceive  of  no  good  reason  why  such  entry  and  sale  of 
the  mortgaged  property  should  be  confined  within  any 
specified  time ;  and  it  is  certain  that  the  parties  to  the 
mortgage  did  not  in  terms,  nor  do  we  think  they  intended 
to,  place  any  limitation  as  to  time  upon  such  entry  and  sale 
of  said  property. 

The  bonds  secured  by  said  mortgage  matured  on  the  let 
day  of  June,  1859,  and  on  the  16th  day  of  February,  1861, 
the  Fort  Wayne  and  Southern  Railroad  Company,  by  its 
warranty  deed  of  that  date,  sold  and  conveyed 
in  fee-simple  to  Newton  A.  Bass,  among  other 
property,  the  lot  described  in  the  appellant's  com- 
plaint. It  was  recited  in  this  deed,  among  other 
things,  that  the  grantee  therein,  Newton  A.  Baas, 
*' claims  the  right,  under  the  now  existing  by-laws  of  said 
company  and  the  provisions  in  the  mortgage  to  John  D. 
Defrees,  to  enter  certain  lands  an(|  lots  described  in  his 
written  application,  now  on  file  with  the  treasurer."  This 
deed,  thus  made  by  said  railroad  company  under  and  pur- 
suant to  the  right  expressly  reserved  in  the  proviso  above 
set  out  in  the  mortgage  or  deed  of  trust,  and  agreed  to  by 
the  trustee,  Defrees,  as  the  representative  of  the  holders  of 
the  bonds  secured  therein,  conveyed  the  said  real  estate  to 
said  Newton  A.  Bass,  in  fee-simple,  freed  and  dischai^ed 
from  the  lien  of  said  mortgage  or  deed  of  trust.    It  seems 
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to  as  that  the  appellant's  evidence  and  the  appellees'  ad- 
missions on  the  trial  of  this  caase,  in  the  absence  of  any 
conflicting  or  contradictory  evidence,  were  sufficient  to 
sustain  the  allegations  of  the  appellant's  complaint,  and  to 
entitle  him  to  the  relief  prayed  for  therein. 

For  the  reasons  given,  we  are  of  the  opinion  that  the 
court  erred  in  overruling  the  appellant's  motion  for  a  new 
trial  of  this  cause. 

The  judgment  is  reversed,  at  the  appellees'  costs,  and 
the  cause  is  remanded,  with  instructions  to  sustain  the  mo- 
tion for  a  new  trial,  and  for  further  proceedings  not  incon- 
sistent  with  this  opinion. 

Petition  for  a  rehearing  overruled. 


Carver  v.  Grove, 

"Widow. — Interest  in  Real  Estate  upon  tohich  Husband  has  paid  Pan  only  of 
Consideration, — Vendor* s  Lien, — Statute  Construed.-^'W*  died  leaving  cer- 
tain  described  land.  Afterward  his  executor  procured  an  order  from  the 
proper  court,  by  virtue  of  which  he  sold  the  land  to  G.  who  paid  one- 
third  of  the  purchase-money,  gave  notes  for  the  residue,  and  received  a 
certificate  from  the  executor  showing  that  he  was  entitled  to  a  deed  upon 
the  payment  of  the  residue  of  the  purchase-money.  The  sale  was  con* 
firmed  by  the  court.  O.  died,  having  paid  no  more  of  the  purchase-money, 
and  K  was  appointed  as  administrator  of  his  estate,  who  filed  his  petition 
for  an  order  to  sell  the  whole  of  said  land  for  the  purpose  of  paying  the 
residue  of  the  purchase-money.  The  order  was  procured  and  G.  became 
the  purchaser  of  the  land,  to  whom  a  deed  was  executed.  The  widow  of 
Q.  was  not  a  party  to  the  last  mentioned  proceedings  and  had  no  notice 
thereof 

ffeldf  on  the  above  facts,  that  the  widow  of  G.,  under  section  80, 1  R.  S. 
1876,  p.  418,  is  entitled  to  one-ninth  of  the  land  and  C.  to  the  remainder. 

tteltij  also,  that  the  statute  mentioned  does  not  abrogate  the  vendor's  lien, 
but  cuts  down  slightly  the  amount  of  land  against  which  it  may  be  en- 
forced, in  case  of  the  purchaser's  death  leaving  a  portion  of  the  purchase- 
money  unpaid,  and  the  land  is  sold  as  provided  for  in  said  statute. 
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From  the  Tipton  Circuit  Court. 

T.  W.  Woollen^  for  appellaut. 
JD,  Waugh,  for  appellee. 

WoRDEN,  J. — The  following  are  believed  to  be  enough 
of  the  facts  shown  in  the  pleadings  in  this  cause  to  develop 
the  ground  on  which  it  must  be  decided,  the  question  in 
the  cause  being  raised  by  the  pleadings. 

One  Charles  Wilkinson  died  leaving  certain  land  de- 
scribed in  the  complaint.  Afterward  his  executor  pro- 
cured an  order  from  the  proper  court,  by  virtue  of  which 
he  sold  the  land  to  one  Benjamin  K.  Groom.  Groom  paid 
one-third  of  the  purchase-money,  gave  notes  for  the  resi- 
due, and  received  a  certificate  from  the  executor  showing 
that  he  w'as  entitled  to  a  deed  upon  the  payment  of  the 
residue  of  the  purchase-money.  The  sale  w^as  confirmed 
by  the  proper  court.  Groom  then  died,  having  paid  no 
more  of  the  purchase-money. 

John  W.  Robinson  was  duly  appointed  as  administrator  of 
the  estate  of  Groom,  and  he  afterward  filed  his  petition  in  the 
proper  court  for  an  order  to  sell  the  whole  of  said  land,  for 
the  purpose  of  paying  the  residue  of  the  purchase-money 
due  from  Groom  to  the  executor  of  Wilkinson.  The  or- 
der was  procured  and  the  sale  made  to  Carver,  the  appel- 
lant herein,  and  a  deed  executed  to  him.  The  widow  of 
Groom,  now  Cynthia  A.  Grove,  the  appellee,  was  not  a 
party  to  the  last  mentioned  proceeding,  and  had  no  notice 
thereof. 

The  court  below  held  that  on  these  facts  Cynthia  A. 
Grove  was  entitled  to  one-ninth  of  the  land,  and  the  appel- 
lant to  eight-ninths  thereof.  Of  this  the  appellant,  in  our 
opinion,  has  no  right  to  complain. 

It  is  clear  that  the  administrator  of  Groom  could  only 
aell  the  land  subject  to  whatever  right  the  law  gave  to  his 
widow  therein.    The  following  statutory  provision  seems 
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to  US  to  be  decisive  of  the  rights  of  the  widow  in  the 
premises. 

"If  the  husband  shall  have  made  a  contract,  subsisting 
at  the  time  of  his  death,  for  real  estate,  and  paid  only  part 
of  the  consideration,  and  said  real  estate  shall  be  sold  after 
his  death  under  any  decree,  or  by  virtue  of  any  power  or 
devise  in  the  will  of  the  husband,  the  widow  shall  be  enti- 
tled to  her  third  of  such  real  estate,  in  proportion  to  the 
amount  paid  under  said  contract  by  the  said  husband."  1 
R.  S.  1876,  p.  418,  sec.  30. 

The  appellant  insists  that  this  statute  is  not  applicable 
to  the  case,  because  the  stile  was  made  by  the  administra- 
tor of  Groom,  to  raise  money  with  which  to  pay  what  was 
due  from  Groom  on  his  purchase.  He  claims  that  the 
vendor's  lien  is  paramount  to  the  rights  of  the  widow,  and 
must  be  satisfied  before  she  can  have  any  interest  in  the 
property.  If  the  question  depended  upon  general  princi- 
ples of  law,  the  position  of  the  appellant  would  seem  to  be 
well  fortified;  but  it  can  not  prevail  against  the  explicit 
and  unequivocal  language  of  the  statute  above  set  out.  In- 
deed, the  construction  contended  for  would,  it  seems  to  us, 
substantially  overturn  and  abrogate  the  statute ;  for  the 
vendor  always  has  a  lien  upon  real  estate  sold  for  the  pur- 
chase-money, unless  he  has  taken  other  security,  or  has 
otherwise  waived  it.  This  statute  does  not  abrogate  the 
vendor's  lien,  but  it  cuts  down  slightly  the  amount  of  land 
against  which  it  may  be  enforced  in  case  of  the  purchas- 
ers death  leaving  a  portion  of  the  purchase-money  unpaid, 
apd  the  land  is  sold  as  provided  for  therein.  It  leaves  him 
a  third  more  of  the  land,  against  which  he  may  enforce  his 
lien,  than  the  amount  of  j)urchase-money  unpaid  bears  to 
the  whole  amount.  Thus,  for  six-ninths  of  the  purchase- 
money  he  may  sell  eight-ninths  of  the  land.  The  statute 
works  no  particular  injustice,   especially  as   the   vendor, 

• 

when  he  makes  the  sale,  is  presumed  to  know  the  law  fix- 
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ing  the  rights  of  the  widow  in  ease  of  the  purchaser's 
death. 

The  appellant  has  cited  the  following  authorities  as  bear- 
ing upon  the  question  :  Smith  v.  Addleman^  5  Blackf. 
406 ;  Crane  v.  Palmer^  8  Blackf.  120  ;  Kininer  v.  McRae^  2 
Ind.  453 ;  Malin  v.  Cowft,  4  Ind.  535  ;  Fisher  v.  Johnson,  5 
Ind.  492.  But  we  are  of  the  opinion  that  the  statute  is 
applicable  to  the  case,  and  that  it  admits  of  no  construc- 
tion that  will  deprive  the  widow  of  her  right  in  the  land 
where  it  has  been  sold  as  provided  for.  It  was  the  evident 
intention  of  the  Legislature,  that  the  widow  should  have  an 
interest  in  the  land  to  the  extent  of  one-third  of  the  pur- 
chase-money paid  by  her  husband  in  his  lifetime,  where 
the  land  is  sold  as  provided  for  by  the  statute,  whether  the 
sale  be  made  to  pay  the  residue  of  the  purchase-money  or 
otherwise. 

The  judgment  below  is  affirmed,  with  costs. 


»  * 


Schafer  et  al.  v.  Schafer. 

Pabtttion. — Pleading. — Answer  as  to  Pari. — 0»ttn<«r-(7/atm.— Where,  in  a 
suit  for  partition,  the  defendant  files  a  paragraph  of  answer  which  porporto 
to  answer  the  whole  complaint,  but  answers  only  as  to  one-third  and 
claims  only  nine  twenty-fiflhs  of  the  land  to  be  divided,  such  answer  is 
insufficient  on  demurrer.  In  such  case,  however,  a  counter-claim,  setting 
up  title  in  the  defendant  to  the  whole  of  the  land  sought  to  be  divided,  is 
sufficient. 

From  the  Madison  Circuit  Court. 

W.  March  and  J.  W.  Sansberryy  for  appellants. 
H.  D,  Tliompson  and  R.  Lake,  for  appellee. 

BiDDLE,  J. — The  appellants  bring  this  complaint  against 
the  appellee,  for  the  partition  of  certain  lands  which  are 
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described,  averring  that  the  title  came  to  the  appellants 
and  to  the  appellee,  in  equal  shares,  by  descent  from 
David  Schafer,  who  was  their  father  and  common  ances- 
tor, and  that  each  is  the  owner  of  one  undivided  seventh 
part  of  the  same,  and  entitled  to  partition  accordingly.  N« 
question  is  made  upon  the  sufficiency  of  the  complaint. 
The  answer  of  the  appellee  is  : 

1.  A  general  denial ; 

2.  A  special  paragraph  ;  and, 
S.     A  counter-claim. 

A  separate  demurrer  for  the  want  of  facts  to  constitute 
a  defence  was  overruled  to  the  second  paragraph  of  an- 
swer, and  to  the  counter-claim.  Trial  by  jury,  and  verdict 
for  defendant;  judgment;  appeal. 

The  second  paragraph  of  answer  is  in  these  words  : 
"  He,  further  answering,  says  that  the  above  parties  are 
the  children  and  sole  heirs  at  law  of  David  Schafer;  de- 
ceased, who  departed  this  life  on  or  about  the  30th  day  of 
January,  1864,  leaving  as  his  widow  Elizabeth  Schafer, 
who  has  been  a  second  wife  of  his,  and  who  was  the  mother 
of  the  above  named  Jacob  and  William.  He  further  says 
that,  after  the  death  of  her  said  husband,  the  said  Eliza- 
beth took  possession  of  the  land  described  in  the  complaint 
herein  filed,  and  claims  title  thereto  as  the  widow  of  David 
Schafer,  deceased,  claiming  that  her  said  late  husband  was 
in  his  lifetime  the  owner  of  the  same;  that  said  land  was 
conveyed  to  him  and  not  to  this  defendant ;  that,  on  the 

day  of ,  1864,  this  defendant  commenced  his  suit 

in  this  court  to  recover  his  possession  of  said  land  under 
his  title  thereto ;  that  such  proceedings  were  had  in  said 

cause  that,  on  the day  of  October,  1875,  he  recovered 

a  judgment  against  said  Elizabeth,  widow  as  aforesaid,  for 
the  possession  of  said  land  upon  his  superior  title,  which 
will  more  fully  appear  by  reference  to  said  judgment;  and 
he  says  that,  by  reason  of  said  adjudication  and  judgment, 
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he  became  the  owuer  of  one-third  of  said  land,  that  is,  the 
part  of  the  same  of  which  the  said  Elizabeth  became  owner 
on  the  death  of  said  David  Schafer,  the  father  of  this  de- 
fendant, and  he  says  that  he  is  the  owner  of  nine  twenty- 
fifths  of  said  real  estate,  which  he  asked  to  be  partitioned  to 
him." 

This  paragraph  of  answer  purports  to  answer  the  whole 
complaint,  and  answers  only  as  to  one-third,  and  claims 
only  nine  twenty-fifths  of  the  land  to  be  divided ;  that  a 
paragraph  of  answer  must  be  good  against  all  that  it  is 
pleaded  to,  is  so  familiar  a  principle  in  pleading  that  we 
do  not  cite  authorities  in  its  support.  The  court  erred  in 
overruling  the  demurrer  to  the  second  paragraph  of 
answer. 

The  third  paragraph,  as  a  counter-claim,  sets  up  title  in 
the  appellee  to  the  whole  of  the  land  sought  to  be  divided", 
and  we  can  not  see  wherein  it  is  not  sufiicient.  The  de- 
murrer to  this  paragraph  was  properly  overruled. 

The  judgment  is  reversed,  at  the  costs  of  the  appellee; 
cause  remanded,  with  instructions  to  sustain  the  demurrer 
to  the  second  paragraph  of  the  appellee's  answer,  and  for 
further  proceedings. 
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Trespassing  Animals. — Adjoining  Proprietors, — Partition  Fence,  Agree- 
ment to  Maintain. — Statute  of  Frauds. — Consideration. — Landlord  and 
Tenant. — Pleading. — To  a  complaint  seeking  to  recover  damages  done  by 
trespassing  animals,  the  defendant  answered  that  the  field  broken  into 
adjoined  the  defendant's  enclosure  ;  that  the  fence  through  which  said 
animals  broke  was  a  partition  fence  ;  that  said  partition  fence,  by  agree- 
ment between  the  defendant  and  the  plaintiff's  lessor,  was  divided  in*o 
two  parts,  one  part  of  which  said  lessor  was  to  build  and  keep  in  repair,  in 
consideration  that  the  defendant  should  build  and  keep  in  repair  the  other 
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part,  each  portion  to  be  bo  maintained  as  to  protect  the  parties  as  adjoin- 
ing land- owners  ;  that  the  defendant  had  maintained  and  kept  in  repair 
his  portion,  but  that  said  lessor  had  not  built  a  good  and  sufficient  fence 
and  had  not  kept  it  in  repair,  and  that  the  injury  complained  of  was 
cau;ied  by  said  cattle  breaking  through  that  portion  of  said  fence  which 
the  plaintiff's  Ussor  agreed  to  maintain. 

HeUy  that  under  section  15,  IB.  8.  1876,  p.  496,  the  contract  set  out  in  the 
answer  is  valid  and  made  upon  a  good  consideration,  and  the  answer  is 
sufficient.  * 

Heldj  also,  that  such  contract,  not  being  alleged  to  be  in  writing,  must  be 
presumed  to  be  parol,  but  it  is  not  impaired  by  any  provision  of  the  stat- 
ute of  frauds. 

Heldj  also,  that  the  plaintiff,  as  tenant,  was  bound  to  the  same  extent  as  his 
landlord  to  maintain  the  fence. 

From  the  Washington  Circuit  Court. 

D.  M.  Alspaugh  and  J.  C.  Lawler^  for  appellant. 
S.  -B.  VoyleSy  for  appellee. 

HowK,  C.  J. — ^In  this  action  the  appellee  sued  the  appel- 
lant, and,  in  his  complaint,  alleged,  in  substance,  that  on 
the day  of  October,  1877,  and  from  that  day  contin- 
uously until  the day  of  November,  1877,  the  appel- 
lant's cattle,  horses  and  mules  did  then  and  there  break 
into,  and  trespass  and  go  upon  the  real  estate  and  field  in 
the  appellee's  possession,  and  upon  the  corn  (standing  in 
said  field)  belonging  to  the  appellee;  that  the  appellant's 
said  animals  so  broke  into  said  corn,  over  and  through  an 
inside  partition  fence,  and  not  over  or  through  an  outside 
fence  or  enclosure ;  that  the  appellant's  said  animals  did 
then  and  there  eat,  pull  down,  trample  upon  and  otherwise 
injure  the  appellee's  said  corn,  to  his  damage  in  the  sum 
of  one  hundred  dollars ;  and  that  the  said  trespass  was 
committed  as  aforesaid,  in  Washington  county,  Indiana. 
Wherefore,  etc. 

To  this  complaint,  the  appellant  answered  in  two  par- 
agraphs, of  which  the  first  was  a  general  denial,  and  the 
second  set  up  aflirmative  or  special  matter,  by  way  of  de- 
fence.    The  appellee  demurred  to  the  second  paragraph  of 
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said  answer,  upon  the  ground  that  it  did  not  state  facts 
sufficient  to  constitute  a  defence  to  his  action  ;  which  de- 
murrer was  sustained  by  the  court,  and  to  this  decision  the 
appellant  excepted. 

The  cause  w^as  tried  by  a  jury,  and  a  verdict  was  re- 
turned for  the  appellee,  assessing  his  damages  in  the  sum 
of  seventeen  dollars.  The  court  rendered  judgment  on  the 
verdict,  and  from  this  judgment  this  appeal  is  now  pros- 
ecuted. 

The  decision  of  the  court  in  sustaining  the  demurrer  to 
the  second  paragraph  of  his  answer  is  the  only  alleged 
error  complained  of  by  the  appellant,  in  this  court.  In  this 
second  paragraph  of  answer,  the  appellant  alleged,  in  sub- 
stance, that  the  field  or  enclosure,  mentioned  in  appellee's 
complaint  as  having  been  broken  into  and  entered  by  the  ap- 
pellant's oattle,  horses  and  mules,  adjoined  the  appellant's 
enclosure  ;  that  the  fence,  over  and  through  which  it  was 
alleged  the  said  animals  did  break  and  go,  was  a  partition 
fence,  and  separated  the  appellant's  fields  from  the  close 
into  which  it  was  averred  in  the  complaint  that  the  appel- 
lant's animals  did  break  and  go ;  that  the  said  partition 
fence  was,  by  agreement  entered  into  by  and  between  the 
appellant  and  Greenbury  Martin,  Jr.,  and  Walter  B.  Mar- 
tin, the  lessors  of  the  appellee,  divided  into  two  parts; 
that  the  said  Martins  were  to  build  and  keep  in  repair  and 
maintain  one  portion  thereof,  in  consideration  that  the  ap- 
pellant should  build,  keep  in  repair  and  maintain  the 
other  portion  thereof;  that,  by  the  terms  of  said  agree- 
ment, each  of  said  parties  was  to  build  and  keep  his  por- 
tion of  said  fence  in  such  a  manner  as  to  fully  protect  the 
other  from  loss  or  injury  of  any  kind  or  character,  arising 
out  of  their  relation  to  each  other  as  adjoining  land- 
owners ;  that  the  appellant,  in  pursuance  of  said  agree- 
ment, had  built  and  had  since  maintained  and  kept  in  re- 
pair his  portion  of  said  fence,  and  had  saved  the  said  Mar- 
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tins  and  their  tenants  from  loss  or  injury  on  account 
thereof,  but  that  the  said  Martins  had  not  built  a  good  and 
sufficient  fence,  and  had  not  kept  it  in  repair;  that  the 
breaking  over  and  through,  into  appellee's  enclosure,  by 
the  appellant's  cattle,  horses  and  mules,  was  over  and 
through  that  portion  of  said  partition  fence  which  the  ap- 
pellee's lessora  were  to  build  and  keep  in  repair,  and  not 
over  or  through  that  portion  of  said  fence  which  the  ap- 
pellant was  to  build  and  maintain.     Wherefore,  etc. 

It  seems  to  us  that  the  court  erred  in  sustaining  the  ap- 
pellee's demurrer  to  this  second  paragraph  of  the  appel- 
lant's answer.  The  contract  or  agreement  between  the 
appellant  and  the  appellee's  lessors,  counted  upon  in  this 
paragraph  of  answer,  was  a  valid  and  binding  contract, 
fully  authorized  and  contemplated  by  the  statute  of  this 
State  in  relation  to  partition  fences,  and  made  upon  a  suffi- 
cient consideration.  In  section  15  of  "  An  act  concerning 
enclosures,  trespassing  animals,  and  partition  fences,"  ap- 
proved June  4th,  1852,  as  said  section  was  amended  by  an 
act  approved  December  19th,  1865,  it  is  provided  as  fol- 
lows : 

"  Sec  15.  A  lawful  partition  fence  shall  in  all  cases  be 
Buch  as  to  enclose  and  restrain  sheep,  unless  by  mutual 
consent  of  the  parties  interested,  they  agree  to  build  a 
fence  only  to  restrain  or  enclose  horses,  mules  or  cattle; 
except  when  othenvise  specially  agreed,  partition  fences 
dividing  lands,  occupied  on  both  sides,  shall  be  maintained 
throughout  the  year,  equally  by  both  parties.'^  1  R.  S. 
1876,  p.  496. 

It  will  be  observed  that,  in  this  amended  section,  a  law- 
ful partition  fence  is  defined  and  described,  "  in  all  cases," 
unless  the  parties  interested,  "  by  mutual  consent,"  agree 
to  build  a  certain  other  kind  of  fence  ;  and  then  it  is  pro- 
vided, that  the  partition  fence  shall  be  maintained  '*  equal- 
ly by  both  parties,"  unless  they  have   "  specially   agreed  " 
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that  it  should  be  maintained  in  some  other  manner.  It 
was  certainly  competent,  therefore,  for  the  appellant  and 
the  appellee's  lessors  to  specially  agree  between  themselves 
that  the  partition  fence,  dividing  their  respective  lands, 
should  be  maintained  by  them  respectively,  in  the  manner 
indicated  in  the  second  paragraph  of  the  appellant's 
answer,  and,  in  such  case,  the  appellant's  agreement  to 
build,  keep  in  repair  and  maintain  a  certain  specific  por- 
tion of  said  partition  fence,  was  clearly  a  sufficient  consid- 
eration for  the  special  agreement  of  the  appellee's  lessors 
to  build,  keep  in  repair  and  maintain  a  certain  other  speci- 
fied portion  of  said  partition  fence. 

But  it  is  claimed  by  appellee's  counsel,  that  the  contract 
or  agreement,  counted  upon  in  the  appellant's  special 
answer,  was  not  in  writing,  and  was,  therefore,  void :  1. 
Because  it  related  to  real  estate ;  and,  2.  "  Because  it 
could  not,  in  the  nature  of  things,  be  performed  within 
one  year."  It  was  not  stated  in  the  answer  whether  the 
said  contract  was  or  was  not  in  writing ;  but,  for  that 
reason,  it  must  be  conclusively  presumed,  under  the  code 
of  practice  and  pleading,  that  the  contract  was  not  in 
writing.  Harper  v.  Miller,  27  Ind.  277.  It  is  true,  that 
the  contract  related  to  real  estate,  but  it  was  not  a  "  con- 
tract for  the  sale  of  lands ; ''  and  therefore  it  did  not  fall 
within  the  fourth  clause  of  the  1st  section  of  the  statute 
of  frauds.  Possibly,  the  contract  was  one  which  "  could 
not,  in  the  nature  of  things,  be  performed  within  one  year;' 
but  It  related  to  real  estate,  and  the  law  may  be  regarded 
as  settled,  that  the  fifth  clause  of  the  1st  section  ot  the 
statute  of  frauds,  which  declares  in  eftect  that  no  action 
shall  be  brought  upon  any  parol  or  verbal  agreement  *•  that 
is  not  to  be  performed  within  one  year  from  the  making 
thereotV'  is  not  applicable  to  agreements  in  relation  to  real 
estate.  Fall  v.  Hazelrigg,  45  Ind.  576,  and  authorities 
cited ;  and  1  R.  S.  1876,  pp.  503  and  504.    We  may  well 
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conclude,  therefore,  as  we  do,  that  the  contract  or  agree- 
ment between  the  appellant  and  the  appellee's  lessors,  up- 
on Avhich  the  appellant's  special  answer  was  founded,  was 
not  vitiated  or  impaired  by  any  of  the  provisions  of  the 
statute  of  frauds. 

In  the  recent  case  of  Hinshaw  v.  Gilpin,  64  Ind.  116,  the 
validity  of  such  a  contract  or  agreement,  of  and  concerning 
partition  fences,  as  the  one  stated  in  the  second  paragraph 
of  the  appellant's  answer  in  the  case  now  before  us,  was 
fully  recognized  by  this  court.  In  the  case  cited,  it  ap- 
peared that  a  special  agreement  had  been  entered  into  be- 
tween the  parties  to  the  suit,  in  relation  to  a  certain  parti- 
tion fence  which  divided  their  respective  lands,  whereby 
each  of  the  parties  was  bound  to  maintain  a  specific  por- 
tion of  said  fence ;  and  it  further  appeared  that  the  de- 
fendant's cattle,  in  the  commission  of  the  alleged  trespass 
upon  the  plaintiffs  fields,  for  which  the  suit  had  been 
brought,  had  broken  into  and  entered  upon  the  said  fields, 
over  and  across  the  specific  portion  of  such  partition  fence 
which  it  was  the  plaintiff's  duty  to  maintain  under  the 
terms  of  the  special  agreement ;  and,  in  such  case,  it  was 
held, by  this  court  that  the  defendant  would  not  be  liable 
for  the  damages  done  by  his  cattle  to  the  plaintiff's  fields, 
unless  the  plaintiff  had  shown  that,  at  the  place  where 
the  cattle  crossed  over  and  entered  upon  his  fields,  there 
was  a  **lawful  partition  fence,"  within  the  meaning  of  said 
amended  section  15  of  the  statute,  and  such  as  good  hus- 
bandmen generally  keep,  **on  the  testimony  of  skilful 
men."  By  the  act  of  December  19th,  1865,  amending  said 
section  15  above  quoted,  a  "lawful  partition  fence"  was  de- 
fined, provided  for  and  required ;  and  the  parties  interest- 
ed were  fully  authorized,  as  we  construe  the  section,  to 
"specially  agree"  between  themselves,  upon  the  manner  in 
which  such  fence  shall*be  sustained.  Since  the  enactment 
of  this  amended  section,  it  seems  to   us,  that  when  the 
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parties  interested  have  specially  agreed,  that  the  whole  or 
a  specific  part  of  a  partition  fence  shall  be  maintained  by 
one  of  them,  if  a  domestic  animal  shall  break  into  the  en- 
closure of  such  one  of  the  parties,  over  that  specific  part 
of  the  partition  fence  which  he  had  agreed  to  maintain,  he 
can  not  recover  the  amount  of  damage  done,  unless  he  can 
show  that  such  part  of  said  fence  was  at  the  time  a  lawful 

partition  fence. 

The  appellee's  lessors  were  bound  by  their  contract,  as 
stated  in  the  second  paragraph  of  the  appellant's  answer, 
to  build,  keep  in  repair  and  maintain  their  specific  portion 
of  the  partition  fence  dividing  their  land  from  the  appel- 
lant's laud  ;  and  the  appellee,  as  tenant,  by  virtue  of  his 
occupancy  of  the  lessor's  lands,  was  bound  to  the  same  ex- 
tent as  his  landlords,  to  build,  keep  in  repair  and  maintain 
their  specific  portion  of  such  fence.  Taylor  Land.  &  Ten., 
sec.  183.  In  our  opinion,  therefore,  the  facts  stated  by  the 
appellant  in  the  second  paragraph  of  his  answer  were 
sufficient  to  constitute  a  valid  defence  to  appellee's  action, 
and  the  demurrer  to  said  paragraph  ought  to  have  been 
overruled. 

The  judgment  is  reversed,  at  the  appellee's  costs,  and 
the  cause  is  remanded,  with  instructions  to  overrule  the  de- 
murrer to  the  second  paragraph  of  the  appellant's  answer, 
and  for  further  proceedings  not  inconsistent  with  this 
opinion. 


Davenport  et  al.  v.  Foulke. 

Chattel  Mortoaoe.— Afay  be  Void  in  Part  only  -  Possesaion  of  Prt/ptrh 
by  Morigagor  wiih  Right  to  r7«c.— Where  it  is  provided  in  a  chattel  mort- 
gage that  the  mortgagor  shall  retain  possession  of  the  mortgaged  prop- 
erty and  use  and  enjoy  the  same  until  defiiult  be  made  in  payment,  and 
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where  it  is  apparent  from  the  nature  of  a  part  of  the  property,  that  the 
only  reasonahle  use  the  mortgagor  can  make  of  it  will  be  to  expose  it  to 
sale  and  sell  it,  thus  impliedly  authorizing  him  to  apply  the  proceeds  to 
his  own  use,  such  mortgage,  as  to  such  part  of  the  property,  is  void  on  its 
face  as  to  other  creditors  of  the  mortgagor  -,  but  as  to  the  other  part 
of  such  property,  concerning  which  the  permission  to  use  and  enjoy  does 
not  imply  the  right  of  the  mortgagor  to  sell  and  convert  to  his  own  use, 
the  mortgage  may  be  good. 
Same. —  Waiver^  by  Mortgagee,  of  Lien. — Purchaser  of  Property  %n  Good 
Fotth. — Where  a  mortgagor,  with  the  knowledge  and  consent  of  the 
mortgagee,  keeps  the  mortgaged  property  in  his  place  of  business,  exposed 
to  sale,  and  sells  portions  of  the  same  each  day,  applying  the  proceeds  to 
his  own  use  and  benefit,  and  not  to  the  payment  of  the  debt  secured  by 
the  mortgage,  and  certain  creditors,  without  any  actual  knowledge  of  the 
mortgage,  sell  him  goods  on  credit  and  afterward  obtain  judgment  for  the 
amount,  levy  an  execution  upon  the  mortgaged  property,  and,  to  secure 
their  judgment,  purchase  the  property  and  pay  off  all  prior  execution 
liens  upon  the  same,  all  of  which  is  done  with  the  knowledge  of  the 
mortgagee,  such  facts  show  a  waiver  by  said  mortgagee  of  his  right  of 
lien  on  said  property,  and  he  can  not  thereafter  assert  it  as  against  such 
creditors. 

From  the  Wayne  Circuit  Court. 

C  B.  Walker  and  S,  A.  Forkner^  for  appellants. 
J.  P.  Siddall  and  W.  D.  Foulke,  for  appellee. 

NiBLACK,  J. — The  complaint  in  this  case  averred  that,  on 
the  6th  day  of  July,  1875,  the  defendant  John  F.  Daven- 
port executed  two  promissory  notes  for  three  hundred  and 
twenty-five  dollars  each  to  plaintift',  John  T.  Foulke,  pay- 
able one  in  one  year  and  the  other  in  two  years  from  date ; 
that,  to  secure  the  payment  of  said  notes,  the  said  Daven- 
port executed  to  the  plaintifl"  a  chattel  mortgage  upon  a 
fire-proof  combination  lock  safe,  certain  show  cases,  trays, 
fixtures  and  tools,  in  a  silversmith  shop  and  jewelry  store, 
together  with  many  other  miscellaneous  articles  consisting 
of  merchandise  pertaining  to  the  business  of  a  silversmith 
and  jeweler,  and  such  as  are  usually  exposed  to  sale  as  a 
part  of  such  business,  said  mortgage  containing  a  proviso 
as  follows : 


S84  SUPREME  COUKT  OP  LNDLA.NA. 

Davenport  ei  at.  v.  Foulke. 

"  And  provided,  also,  that  until  default  of  pa^-raent  of 
said  notes,  or  one  of  them,  I  am  to  keep  possession  of  said 
granted  property  and  to  use  and  enjoy  the  same,  but  if  the 
same,  or  any  part  thereof,  shall  be  attached  or  executed  at 
any  time  by  aiiy  of  my  creditors,  or  if  I  should  attempt  to 
remove  the  same  from  the  city  of  Richmond  without  the 
assent  of  the  John  T.  Foulke,  then  it  shall  be  iawfui  for 
the  said  John  T.  Foulke,  his  executors,  administrators  or 
assigns,  to  take  immediate  possession  of  the  whole  of  said 
property  and  place  the  same  into  the  hands  of  the  marshal 
of  the  city  of  Kichmoud,  or  some  constable  of  Wayne 
township,  to  be  advertised   and  sold,"  etc. 

That,  at  the  time  of  the  execution  of  said  mortgage,  the  said 
Davenport  was  a  resident  of  Wayne  county,  and  that  said 
mortgage  was  duly  recorded  in  said  county  within  ten  days 
after  its  execution  ;  that  afterward,  and  within  less  than  a 
year,  several  persons  obtained  judgments  against  the  said 
Davenport,  and  caused  executions  to  be  issued  upon  their 
judgments  to  be  levied  upon  the  mortgaged  property,  the 
defendants  Augustus  B.  Gillett  and  George  W.  Jennison 
being  two  of  such  judgment  creditors  ,  that  the  said  mort- 
gaged property  was  then  in  the  possession  of  the  said  Gil- 
lett and  Jennison  and  one  David  J.  Dozier,  who  was  also 
made  a  defendant,  from  all  of  whom  the  possession  of  such 
property  had  been  demanded.  Wherefore  the  plaintiff 
demanded  a  foreclosure  of  his  mortgage,  and  a  sale  of  the 
mortgaged  property. 

A- demurrer  to  the  complaint  having  been  interposed 
and  overruled,  Davenport  answered  separately  in  general 
denial,  and  Gillett,  Jennison  and  Dozier  answered  jointly 
in  three  paragraphs : 

1.  Specially  denying  that  Davenport  was  a  resident  of 
Wayne  county  when  the  mortgage  was  executed ; 

2.  Alleging  that  they  had  purchased  the  mortgaged 
property  of  Davenport  with  the  assent  of  the  plaintiff; 
and. 
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8.  Setting  up  special  matter  haviug  the  supposed  ten- 
dency to  establish  the  fraudulent  character  of  the  mort- 
gage- 
Issue  was  joined-  on  the  second  paragraph  of  this  last- 
named  answer,  and  a  demurrer  was  sustained  to  the  third 
paragraph. 

The  cause  having  been  submitted  to  a  jury  for  trial, 
there  was  a  general  verdict  for  the  plaintiff. 

After  overruling  a  motion  for  a  new  trial,  the  court 
rendered  judgment  against  Gillett,  Jennison  and  Dozier 
for  a  foreclosure  of  the  mortgage  and  a  sale  of  the  mort- 
gaged property,  but  refused  to  render  any  judgment,  either 
personal  or  otherwise,  against  Davenport.  All  the  defend- 
ants below  have  appealed, 

Erroi-s  are  assigned  upon  the  overruling  of  the  demurrer 
to  the  complaint,  upon  the  sustaining  of  the  demurrer  to 
the  third  paragraph  of  the  answer  of  Gillett,  Jennison  and 
Dozier,  and  the  refusal  of  the  court  to  grant  a  new  trial. 

The  appellants  contend  that,  by  the  terms  of  the  mort- 
gage sued  on,  Davenport  was  authorized  to  sell  the  mort- 
gaged property,  and  apply  the  proceeds  to  his  own  use, 
and  that  for  that  reason  the  mortgage  was  void  as  to 
other  creditora  of  Davenport,  and  hence  insufficient  as  the 
foundation  of  a  cause  of  action. 

In  the  casie  of  Mobley  v.  Letts,  61  Ind.  11,  it  was  held 
that  where  it  was  provided  in  a  chattel  mortgage  that  the 
mortgagor  should  retain  possession  of  the  mortgaged  prop- 
ertv  and  use  the  same  nntil  default  be  made,  and  where  it 
was  apparent  from  the  nature  of  the  property  that  the  on- 
ly reasonable  use  the  mortgagor  could  makeof  it  wouldbe 
to  expose  it  to  sale  and  to  sell  it,  such  mortgage  was  void 
on  its  face  as  to  other  creditors  of  the  mortgagor,  because, 
under  such  a  provision,  as  applicable  to  such  property,  the 
mortgagor  would  be  authorized  to  sell  the  property  and 
apply  the  proceeds  to  his  own  use.  That  case  is  well  sus- 
VoL.  LXVIIL— 25 
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tained  by  the  authorities  referred  to  in  the  opinion  as  well 
as  by  numerous  other  authorities  cited  in  Herman  on  Chat- 
tel Mortgages,  commencing  with  page  288 ;  Voorliis  v.  Langs- 
dorf,  81  Mo.  451. 

In  the  well  considered  case  of  Bamet  v.  Fergus^  51  III. 
352,  the  Supreme  Court  of  Illinois  recognized  the  doctrine 
that  a  chattel  mortgage  which  permite  the  mortgagor  to 
sell  the  mortgaged  property,  and  apply  the  proceeds  to  his 
own  use,  is  void,  but  at  the  same  time  held  that  such  a 
permission  to  sell  only  a  portion  of  the  mortgaged  property 
did  not  necessarily  render  the  mortgage  void  in  (oto ;  that 
the  mortgage  might  still  be  valid  as  to  that  portion  of  the 
property  which  the  mortgagor  was  not  authorized  to  sell. 

The  rule  laid  down  in  this  last-named  case  impresses  us 
as  being  both  a  just  and  reasonable  rule,  and  as  one  which 
we  ought  to  follow.  The  State  v.  TaskeVy  31  Mo.  445 ;  The 
State  V.  nOench,  31  Mo.  458. 

Under  the  rules  of  construction,  laid  down  as  above,  the 
mortgage  before  us  was  evidently  void  as  to  the  articles  of 
merchandise  enumerated  in  it  as  against  other  creditors, 
but  as  to  those  other  articles  which  were  such  as  are  com- 
monly in  daily  and  permanent  use  in  a  silversmith  shop 
and  jewelry  store  combined,  and  not  ordinarily  for  sale,  we 
think  the  mortgage  was  prima  facie  valid.  As  to  the  ar- 
ticles last-named,  the  reservation  of  the  right  to  the  mort- 
gagor to  use  and  enjoy  them  until  default  did  not  necessa- 
rily carry  with  it  by  implication  the  right  of  the  mortgagor 
to  sell  and  convert  such  articles  to  his  own  use. 

The  mortgage  being  valid  on  its  face  as  to  a  portion  of 
the  mortgaged  property,  the  court  did  right  in  overruling 
the  demurrer  to  the  complaint. 

The  third  paragraph  of  the  answer  of  Dozier  and  others, 
to  whicb  a  demurrer  was  sustained,  was  substantially  as 
follows : 

That,  after  the  execution  of  the  mortgage,  the  said  Gil- 
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lett  and  Jeunison,  being  wholesale  dealere  resident  in  the 
city  of  Indianapolis,  in  this  State,  and  having  no  actual 
knowledge  of  such  mortgage,  sold  to  Davenport  goods, 
wares  and  merchandise  on  credit  to  the  aggregate  sum  of 
nearly  nine  hundred  doUara,  for  which  they  obtained  judg- 
ment against  the  said  Davenport,  and  levied  an  execution 
on  said  mortgaged  property  ;  that,  to  secure  the  payment  of 
their  judgment,  they,  the  said  Gillett  and  Jennison,  were 
compelled  to  purchase  siiqh  property,  and  tq  pay  off  prior 
execution  liens  upon  the  same,  t&l  of  which  was  done  with 
the  knowledge  of  the  plaintiff;  that,  after  the  execution 
of  the  mortgage,  the  said  Davenport  retained  possession 
of  the  mortgaged  property,  and,  with  the  knowledge  and 
consent  of  the  plaintiff',  kept  said  property  in  his  store  ex- 
posed to  sale,  and  sold  portions  of  the  same  every  day,  ap- 
plying the  proceeds  to  his  own  private  use  and  benefit,  and 
not  to  the  payment  of  the  debt  secured  by  the  mortgage. 
Wherefore  it  was  claimed  that  the  mortgage  set  out  in  the 
complaint  was  fraudulent  and  void  as  to  the  said  Gillett 
and  Jennison,  as  well  as  to  the  said  Dozier. 

Herman  on  Chattel  Mortgages,  at  page  235,  says  : 
"If,  by  any  arrangement,  express  or  implied,  the  mort- 
gagee allows  the  mortgagor  to  continue  in  the  sale  of  the 
mortgaged  goods  at  retail,  for  his  own  benefit,  the  mort- 
gage will  be  unavailing  against  a  judgment  creditor  of 
the  mortgagor,  and  such  arrangement  or  permission  may 
be  shown  by  circumstances.  It  is  not  the  simple  fact  of 
possession  by  a  mortgagor  that  will  avoid  the  mortgage,  but 
it  is  the  possession  with  the  pow^er  of  sale  which  defeats 
the  instrument,  and  the  effect  will  be  the  same,  although 
neither  expressed  nor  necessarily  implied  from  its  terms. 
If  the  right  to  possession  and  power  of  sale  in  the  mort- 
gagor appear  upon  the  face  of  the  instrument,  it  will  be 
a  fraud  in  law,  but  if  it  do  not  appear  upon  its  face,  but  in 
evidence  at  the  trial,  it  will  be  fraudulent  in  fact." 
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What  is  thus  said  by  Herman  is  also  well  sustained  by 
authority.  Ogden  v.  Stewart,  29  III.  122 ;  Horton  v.  WU- 
liamSy  21  Minn.  187  ;   The  State  v.  Tasker,  supra. 

The  facts  set  up  in  the  third  paragraph  of  answer  in  this 
case  amount,  as  we  construe  them,  to  an  allegation  that 
the  plaintiff  had  waived  all  right  of  lien  on  tlie  mortgaged 
property,  and  that,  by  reason  of  such  waiver,  such  property 
had,  in  good  faith  and  for  a  valuable  consideration,  passed 
into  the  hands  of  other  creditors  of  Davenport. 

As  thus  construed,  and  in  the  light  of  the  authorities 
lastly  above  cited,  we  are  of  the  opinion  that  this  third 
paragraph  of  answer  was  well  pleaded,  and  was  conse- 
quently erroneously  held  bad  upon  demurrer. 

For  this  error  the  judgment  will  have  to  be  reversed. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  further  proceedings  not  inconsistent  with  this 
opinion. 


-ffi"^;     Rikhoff  et  al.  v.  Brown  s  Rotary  Shuttle  -Sewing  Ma- 

'  CHINE  Co. 

Corporation. — Subscription  of  Stock  to  Preliminary  Articles. — Contract,^ 
Estoppel, — A  subscription  of  stock  to  preliminary  articles  of  associatioD, 
not  purporting  to  be  a  contract  with  an  existing  corporation,  does  not 
estop  the  subscriber  to  afterward  deny  the  existence  of  the  corporation,  in 
a  suit  upon  the  subscription. 

Sams. — Nul  Tiel  Corpwation. — Admission.— In  such  case,  under  an  issue  of 
nul  tiel  corporation,  it  devolves  upon  the  plaintiff  to  show  that  the  cor- 
porate organization  has  been  perfected  ;  but  an  agreement  upon  the  trisl. 
and  for  the  purposes  thereof,  "  that  fifty  per  centum  of  the  assessment  of 
the  defendant's  subscription  to  the  capital  stock  of  said  company  had  been 
paid,  and  that  the  assessments  and  calls  for  all  the  balance,  in  five  differ- 
ent instalments  often  per  centum  each,  have  been  duly  and  legally  made, 
in  accordance  with  the  by-laws  of  said  company,  and  the  lawsof  the  State 
of  Indiana,  the  last  of  which  assessments  was  made  more  than  one  year 
ago  ;  and  that  defendants  were  duly  notified  thereof^  and  a  demand  duly 
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made  upon  them  by  the  proper  authority  that  they  pay  their  said  assess^ 
ments,  which  they  promised  to  do,  but  have  not  done,^'  involves  a  clear 
admission  of  the  full  and  complete  organization  of  the  corporation,  and  of 
the  existence  of  every  fact  necessary'  to  such  organization. 

Samk. — Interest  upon  Calls. — The  statute  requires  the  capital  stock  to  be 
paid  into  the  treasury  of  a  corporation  within  eighteen  months  from  the 
incorporation  of  the  same ;  and,  in  a  suit  to  recover  a  subscription  to  such 
stock,  it  is  not  error  to  allow  interest  upon  the  calls  from  the  time  they 
should  have  been  paid. 

SUPBKMK  Court. — Rehearing, — Prciciice. — It  is  too  late,  in  a  petition  for  a 
rehearing  of  a  cause  in  the  Supreme  Court,  to  call  in  question  for  the  first 
time  the  sufficiency  of  the  complaint. 

From  the  Marion  Superior  Court. 

D.  V.  Burns,  J.  B.  Julian,  J.  F.  Julian,  A.  C.  Ayres  and 
E.  A.  Brown,  for  appellants.  * 

C.  P.  Jacobs,  for  appellee. 

WoRDEN,  J. — This  was  an  action  by  the  appellee,  against 
the  appellants,  upon  a  subscription  by  the  defendants  to 
the  capital  stock  of  the  company.  The  subscription  was 
made  to  the  preliminary  articles  of  the  plaintiff's  associ- 
ation. 

The  complaint  alleged  facts  showing  that,  after  the  sub- 
scription was  made,  the  plaintift^'s  organization  as  a  corpo- 
ration was  perfected. 

The  defendants  pleaded,  among  other  things,  nul  tiel 
corporation.  Trial  by  the  court,  resulting  in  a  finding  and 
judgment  for  the  plaintifi'.  Judgment  affirmed  on  appeal 
to  general  term. 

But  two  questions  are  made  here :  1.  Was  the  evi- 
dence sufficient  to  sustain  the  finding?  and,  2.  Was 
the  amount  found  too  large  ? 

It  is  claimed  by  the  appellants  that  the  evidence  was  not 
sufficient  to  establish  the  existence  of  the  corporation.  The 
contract  of  the  defendants,  being  a  subscription  to  the  pre- 
liminary articles  of  association,  did  not  purport  to  be  with 
an  existing  corporation.  The  corporation  was  to  be 
brought  into  existence   thereafter.     The   contract,  there- 
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fore,  did  not  estop  the  defendants  to  deny  the  existence 
of  the  corporation.  The  Indianapolis  Furnace^  etc.,  Co,  v. 
Herkimer,  46  Ind.  142. 

Under  the  issue  joined,  it  devolved  upon  the  plaintiff  to 
show  that  the  corporate  organization  had  been  perfected. 
But  it  was  agreed  upon  the  trial,  and  for  the  purposes 
thereof,  "that  lifty  per  centum  of  the  assessment  of  the  de- 
fendant's subscription  to  the  capital  stock  of  said  company 
had  been  paid,  and  that  the  assessment  and  calls  for  all  the 
balance,  in  five  different  instalments  of  ten  per  centum 
each,  have  been  duly  and  legally  made,  in  accordance  with 
the  by-laws  of  said  company,  and  the  laws  of  the  State  of 
Indiana,  the  last  of  which  assessments  was  made  more  than 
one  year  ago ;  and  that  defendants  were  duly  notified 
thereof,  and  a  demand  duly  made  upon  them  by  the  prop- 
er authority  that  they  pay  their  said  assessments,  which 
they  promised  to  do,  but  have  not  done." 

It  seems  to  us  that  this  agreement  involved  a  clear  ad- 
mission of  the  full  and  complete  organization  of  the  cor- 
poration, and,  therefore,  of  the  existence  of  every  fact  nec- 
essary to  such  organization. 

The  assessments  and  calls  could  not  have  been  legally 
made  in  accordance  with  the  by-laws  of  the  company  and 
the  laws  of  the  State  of  Indiana,  unless  the  corporation 
had  been  legally  organized.  There  could  have  been  no  by- 
laws adopted  bj'  the  company  before  its  corporate  organi- 
zation, nor  could  there  have  been,  before  such  organiza- 
tion, any  "proper  authority"  to  notify  the  defendants  of 
the  assessments,  and  demand  payment  thereof.. 

We  are  of  the  opinion  that  the  agreement  involved  a  full 
and  complete  admission  of  the  existence  of  the  corpora- 
tion, and  that  the  finding,  in  this  respect,  was  fully  sus- 
tained by  the  evidence. 

The  amount  of  the  finding  does  not  exceed  the  amount 
of  the  calls  and  the  interest  thereon  from  the  time  they 
should   have  been  paid.     There  was  no  error  in  allowing 
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interest.     The  statute  requires  the  capital  stock  to  fee  paid 
into   the   treasury   of   the    corporation   within    eighteen 
months  from  the  incorporation  of  the  same. 
The  judgment  helow  is  affirmed,  with  costs. 

On  petition  for  a  rehearing. 

WoRDEN,  J. — In  this  case  a  second  rehearing  is  asked  by 
the  appellant. 

The  judgment  below  was  originally  affirmed  against  the 
appellant,  but  a  rehearing  was  granted  him ;  and,  upon 
the  resubmission  of  the  cause,  the  judgment  was  again 
affirmed  upon  the  same  ground  upon  which  the  case  was 
origiiialfy  decided. 

Another  rehearing  is  asked  upon  the  ground  that  the 
complaint  was  insufficient.  This  ground  is  for  the  first 
time  assumed  in  the  second  petition  for  a  rehearing.  In 
the  original  brief  of  the  appellant's  counsel,  as  well  as  that 
filed  on  the  resubmission  of  the  cause,  no  objection 
whatever  was  made  to  the  complaint.  The  objection  to  the 
complaint  is  therefore  an  entirely  new  point.  The  objec- 
tion can  not  be  successfully  made  for  the  first  time  on  a 
petition  for  a  rehearing.  Graeter  v.  Williams,  55  Ind.  461, 
469,  and  cases  there  cited. 

The  petition  for  a  rehearing  is  overruled. 


>  ♦  ■ 
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Damages  — Ir^ry  to  Property  by  Adjctcent  Mill. — Estoppel. — License. — The 
fact  that,  at  the  time  A.wascngaged  in  the  erection  of  a  grist-mill  and  machin- 
ery seventy-five  feet  from  B/s  house,  the  latter  stood  by,  and,  without  ob- 
jection, encouraged,  advised,  directed,  assisted  in  and  consented  to  the  erec- 
tion of  said  mill  and  machinery,  will  not  estop  him  to  afterward  maintain 
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an  action  to  recover  damages  for  injuries  to  his  property,  and  his  enjoy- 
ment thereof  as  a  home,  resulting  from  the  erection  and  operation  of  said 
mill,  nor  can  a  license  to  commit  such  injuries  he  implied  from  such  con- 
duct on  the  part  of  B.,  unless  he  knew  or  could  have  foreseen  that  such 
injuries  would  necessarily  result  from  the  erection  and  operation  of  said 
mill. 

Same. — Emde7iee. — Upon  the  trial  of  such  cause,  the  testimony  of  a  witness 
for  the  defendant,  that,  for  two  and  one- half  years  last  past,  said  witness 
had  lived  within  forty  feet  of  a  planing  mill,  and  within  one  hundred 
feet  of  another  mill,  in  each  of  which  an  engine  of  the  same  manufacture 
and  power  was  used,  and  that  the  steam  therefrom  had  never  dampened 
or  wet  his  dwelling-house  or  clothing,  or  atfeoted  the  health  of  his  family, 
or  interfered  with  the  comfortahle  enjoyment  of  his  property,  would  be 
incompetent  and  irrelevant. 

SuPRKME  Court. — Record  must  show  Error, — Practice. — When  an  appel- 
lant asks  of  the  Supreme  Court  the  reversal  of  a  judgment,  on.  account  of 
an  alleged  error  therein,  the  record  of  the  cause,  filed  in  said  court,  must 
clearly  show  the  existence  of  the  error,  without  the  aid  of  any  statement 
of  matter  foreign  to  the  record. 

From  the  Lagrange  Circuit  Court. 

J.  D.  Ferrall  and Drake^  for  appellant. 

J.  B,  Wade^  C.  U.  Wade,  W.  C.  Glasgow  and  J.  R.  &%, 
for  appellee. 

HowK,  C.  J. — In  this  action  the  appellee  sued  the  ap- 
pellant, in  a  complaint  of  three  paragraphs,  to  recover 
damages  for  alleged  injuries  to  the  appellee's  property  and 
his  enjoyment  thereof  as  a  home  for  himself  and  his 
family,  by  the  appellant,  done  and  committed  in  and  by 
his  erection  and  maintenance  of  a  steam  grist-mill,  and  in 
and  by  his  continuous  running  and  operating  his  said  mill, 
about  seventy -five  feet  west  of  the  appellee's  property  and 
home,  by  Higans  of  which  the  appellee  said  that  he  was 
damaged  in  the  sum  of  one  thousand  dollars^  for  which 
sum  he  demanded  judgment. 

To  each  paragraph  of  the  appellee's  complaint,  the  ap- 
pellant demurred,  for  the  alleged  insufficiency  of  the  facts 
therein  to  constitute  a  cause  of  action,  which  demurrers 
were  severally  overruled,  and  to  these  rulings  the  appel- 
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lant  excepted.  He  then  answered  the  complaint  in  two 
paragraphs,  of  which  the  first  was  a  general  denial,  and 
the  second  paragraph  was  an  affirmative  or  special  de- 
fence.  To  this  special  defence  the  appellee  replied  in  two 
paragraphs,  as  follows : 

1.  A  general  denial ;  and, 

2.  A  special  reply. 

To  the  second  reply  the  appellant  demurred,  upon  the 
ground  that  it  did  not  state  sufficient  facts  to  constitute  a 
reply  to  his  special  answer,  which  demurrer  was  overruled, 
and  to  this  decision  he  excepted. 

The  issues  joined  were  tried  by  a  jury,  and  a  verdict  was 
returned  for  the  appellee,  assessing  his  damages  in  the 
sum  of  fifty  dollars,  and  thereupon  the  court  rendered 
judgment  for  the  appellee  for  the  damages  assessed  and 
for  his  costs.  The  appellant's  motion  for  a  new  trial  was 
overruled  by  the  court,  and  to  this  ruling  he  excepted, 
and  appealed  from  the  judgment  rendered  to  this  court. 

The  following  decisions  of  the  circuit  court  the  appel- 
lant has  here  assiged  as  errors  : 

1.  The  overruling  of  his  motion  for  a  new  trial ; 

2.  The  overruling  of  his  demurrers  to  each  paragraph 
of  the  complaint ;  and, 

8.  The  overruling  of  his  demurrer  to  appellee's  second 
reply. 

In  their  argument  of  this  cause,  in  this  court,  the  appel- 
lant's counsel  have  not  called  in  question  the  sufficiency 
of  the  facts  stated  in  either  paragraph  of  the  appellee's 
complaint  to  constitute  a  cause  of  action.  Under  the  set- 
tled practipe  of  this  court,  therefore,  the  second  alleged 
error,  namely,  the  overruling  of  the  appellant's  demurrers 
to  each  paragraph  of  the  complaint,  must  and  will  be  re- 
garded as  waived. 

The  first  error,  to  which  the  appellant's  counsel  have  di- 
rected the  attention   of  this   court  in  their  brief  of  this 
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cause,  is  the  third  and  last  of  the  errors  assigned,  to  wit, 
the  overruling  of  the  demurrer  to  appellee's  second  reply. 

In  his  second  reply  to  the  second  paragraph  of  the  appel- 
lant's answer,  the  appellee  alleged,  in  substance,  that  if  he 
ever,  in  any  manner,  omitted  to  object  to  the  erection  of 
said  mill,  or  in  any  manner  advised,  directed,  encouraged, 
assisted  in,  or  consented  to,  the  erection  of  the  mill  in  the 
complaint  mentioned,  it  was  in  entire  ignorance  of  the  ef- 
fect it  and  its  operation  would  have  upon  his  property  and 
residence,  in  the  complaint  mentioned,  or  upon  his  health 
or  that  of  his  family,  and  in  entire  ignorance  of  all  the  in- 
jurious effects  it  had  on  his  said  property,  and  his  quiet, 
comfortable  enjoyment  thereof,  as  said  effects  were  mention- 
ed in  the  complaint,  and  with  the  belief  that  it  would,  in 
erection  and  operation,  be  harmless  to  him  and  his  said 
property ;  and  that  if  he  had  ever,  in  any  manner,  licensed 
the  appellant  to  do  and  commit  the  wrongful  acts  and  in- 
juries, in  the  complaint  stated,  to  erect  and  operate  said 
mill  as  therein  stated,  he  had  revoked  said  license  long  be- 
fore the  bringing  of  this  action,  and  before  the  committing 
by  the  appellant  of  any  of  the  grievances  in  the  complaint 
mentioned. 

Before  considering  the  objection  of  the  appellant's  coun- 
sel, in  argument,  to  the  sufficiency  of  this  second  reply,  it 
may  properly  be  premised  that,  in  the  second  paragraph 
of  answer,  to  which  this  reply  was  directed,  the  appellant 
had  not  counted  upon  an  express  license  from  the  appellee 
to  erect,  maintain  and  operate  the  appellant's  steam  grist- 
mill at  the  place  and  in  the  manner  complained  of  in  appel- 
lee's complaint.  But  the  gist  of  the  second  paragraph  of 
the  answer,  as  we  understand  its  averments,  was,  that,  at 
the  time  the  appellant  was  engaged  in  the  erection  of  his 
said  grist-mill  and  machinery,  at  the  place  where  the  same 
were  located,  the  appellee  "stood  by,"  and,  without  objec- 
tion,   advised,    directed,     encouraged,     assisted  in    and 
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consented  to  the  erection  of  said  mill  and  machinery  at 
such  place ;  and  that,  by  means  of  the  premises,  the  appel- 
lee had  impliedly  licensed  the  erection  of  the  mill  and  ma- 
chinery at  such  place,  or,  else,  that  he  was  thereby  barred 
and  estopped  from  asserting  any  claim  for  damages  on  ac- 
count of  the  matters  alleged  in  his  complaint. 

The  appellee's  second  reply  was  evidently  framed  and  filed 
for  the  purpose  of  showing  that  the  facts  stated  in  the  sec- 
ond paragraph  of  the  answer,  in  whatever  light  they  might 
be  viewed,  ought  not  to  be  regarded  as  a  defence  to  the  ap- 
pellee's cause  of  action,  for  the  reasons  stated  in  said  sec- 
ond reply. 

It  seems  to  us  that  the  facts  stated  in  the  second  reply 
constituted  a  good  reply  to  the  second  paragraph  of  the 
appellant's  answer,  whether  the  facts  stated  in  said  para- 
graph of  answer  were  pleaded  as  matter  of  estoppel,  or  as 
constituting  an  implied  license  to  the  appellant  to  do  and 
perform  the  acts,  in  whole  or  in  part,  complained  of  by  the 
appellee  in  his  complaint.  The  case  at  bar  is  very  similar, 
on  the  point  under  consideration,  to  the  case  of  Bell  v.  M- 
liott,  5  Blackf.  118.  That  was  an  action  of  trespass  on  the 
case,  by  Elliott  against  Bell,  for  erecting  a  mill-dam  upon  his 
premises,  which  dam  caused  the  land  of  Elliott  to  be  over- 
flowed. On  the  trial  of  the  cause  the  circuit  court  had  in- 
structed the  jury,  that  if  they  believed,  from  the  evidence, 
that  the  plaintiff  had  made  no  objection  to  the  erection  of 
the  dam,  and  had  assisted  in  erecting  it  with  a  view  to  his 
own  benefit,  still,  if  they  believed  that  the  plaintiff  did  not 
know,  or  could  not  have  foreseen,  that  the  dam  would 
cause  his  land  to  be  overflowed,  they  could  not  presume  a 
license  from  the  circumstances  stated.  The  correctness  of 
this  instruction,  as  a  matter  of  law,  was  the  question  for 
the  decision  of  this  court,  and  the  conclusion  of  the  court 
was,  that  the  instruction  was  unobjectionable.  In  deliver- 
ing the  opinion  of  the  court,  Blackford,  J.,  said  :     "If  the 
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plaintiff  had  given  an  express  and  legal  license  to  the  de- 
fendant to  build  the  dam,  that  would  have  been,  in  eftect, 
a  license  to  ovei'flow  the  land ;  because  such  would  Lave 
been  the  plain  object  of  the  hcense  ;  and  it  could  not  have 
had  any  other  object.  But  the  circumstance  that  the  plain- 
tiff did  not  object  to  the  building  of  the  dam,  and  assisted 
in  building  it,  is  no  evidence  of  itself  that  he  consented  to 
waive  any  injury  which  the  dam  might  afterward  occasion 
to  his  land.  If  he  had  no  knowledge  that  the  dam  would 
cause  his  land  to  be  overflowed,  his  conduct  can  be  readily 
accounted  for,  without  supposing  that  he  intended 
by  it  to  give  a  license  for  the  unforeseen  injury.  Unless 
he  knew  that  the  dam  would  cause  an  injury  to  bis  prop- 
erty, it  was  not  his  duty  to  object  to  it,  nor  could  it  be  ex- 
pected that  he  would  do  so." 

The  doctrine  of  the  case  cited  is,  we  think,  directly  ap- 
plicable to  the  question  under  consideration,  in  the  case 
now  before  us.  The  appellee's  conduct,  as  stated  in  the 
second  paragraph  of  the  answer,  in  that  he  stood  by  and, 
without  objection,  encouraged,  advised,  directed,  assisted 
in  and  consented  to  the  erection  of  the  appellant's  steam 
grist-mill  and  machinery,  can  be  readily  accounted  for  on 
other  more  rational  hypotheses  than  that  he  thereby  in- 
tended to  license  the  appellant  in  the  commission  of  unfore- 
seen injuries  and  grievances  to  his  property,  himself  and 
his  family.  It  is  certain,  we  think,  that  such  a  license,  au- 
thorizing the  commission  of  the  grievances  and  injuries 
complained  of,  could  not  be  fairly  implied,  inferred  or  pre- 
sumed from  the  appellee's  said  conduct  in  the  premises, 
unless  he  knew  and  could  have  foreseen  that  such  injuries 
and  grievances  would  necessarily  result  from  the  erection 
and  operation  of  the  appellant's  mill  and  machinery.  As 
the  appellant  had  pleaded,  in  the  second  paragraph  of  his 
answer,  the  appellee's  said  conduct,  either  as  a  license  or 
as  an  estoppel,  in  either  view  of  the  paragraph,  the  mat- 
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ters  stated  in  the  second  reply  constituted  a  good  reply, 
and  the  demurrer  thereto  was  correctly  overruled.  The 
case  of  Snowden  v.  Wilas^  19  Ind.  10,  cited  and  relied  upon 
by  the  appellant's  counsel,  is  not  in  point;  for,  in  that 
case,  the  defence  was  an  express  license,  and  not,  as  in 
this  case,  an  implied  or  presumed  license. 

The  only  other  question,  presented  by  the  appellant's 
counsel  in  their  brief  of  this  cause,  arises  under  the  alleged 
errorof  the  court,  in  overruling  the  motion  for  a  new  trial. 
One  of  the  causes  for  a  new  trial,  assigned  by  the  appel- 
lant in  his  motion  therefor,  was  this  :  '*  The  court  erred  in 
excluding,  over  [onfj  the  objection  of  the  defendant 
f  plaintiff?!,  the  testimony  of  B.  F.  Clark,  a  competent  wit- 
ness, by  whom  the  defendant  offered  to  prove "  certain 
matters,  setting  them  out  at  length.  The  evidence  on  the 
trial  is  not  in  the  record.  There  is  in  the  record,  however, 
a  bill  oi  exceptions  containing  a  statement  of  the  facts 
which  the  appellant  offered  to  prove  by  the  witness, 
Clark,  and  which,  on  the  appellee's  objection  thereto,  were 
excluded  by  the  court.  The  facts  which  the  appellant  thus 
offered  to  prove  by  the  witness,  Clark,  were,  in  substance, 
as  follows :.  That  he,  Clark,  for  two  and  one-half  years 
last  past,  had  resided  forty  feet  north  of  a  planing-mill, 
that  was  run  and  operated  by  an  engine  of  the  same  man- 
ufacture and  power  as  that  used  in  appellant's  mill,  of 
which  appellee  complained,  and  one  hundred  feet  west  of 
another  mill,  run  and  operated  by  an  engine  of  the  same 
make  and  power,  and  the  same  kind  of  machinery,  as  the 
appellant's  said  engine,  and  that,  during  said  time,  the 
steam  from  said  engines  had  frequently  blown  towards, 
upon  and  about  the  premises  of  the  witness  and  against 
his  dwelling-house,  and  upon  clothing  hanging  out  on  said 
premises,  and  that  said  steam  had  not  at  any  time  damp- 
ened or  wet  his  dwelling-house  or  premises,  or  clothing, 
or  affected  the  health  of  himself  or  of  his  family,  or  in  any 
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manner  interfered  with  his  comfortable  enjoyment  of  his 
property. 

In  discussing  the  alleged  error  of  the  court,  in  excluding 
this  offered  evidence,  the  appellant's  counsel  say:  "The 
plaintiff'  and  others  testified  that  the  steam  did  carry 
water  onto  the  plaintiff''s  house,  and,  in  their  judgment, 
rendered  it  damp/^  It  may  be  true,  that  such  evidence 
was  given  on  the  trial  by  the  appellant  and  his  witnesses ; 
but^if  so,  the  record  wholly  fails  to  show  it.  We  can  not 
decide  this  case,  or  any  question  arising  therein,  on  the 
statement  of  counsel  of  matter  dehors  the  record,  however 
true  in  fact,  such  matter  may  be..  When  an  appellant  asks 
of  this  court  the  reversal  of  a  judgment,  on  account  of  any 
alleged  error  therein,  the  record  of  the  cause,  filed  in  this 
court,  must  clearly  show  the  existence  of  the  error,  with- 
out the  aid  of  any  statement  of  extrinsic  matter,  foreign  to 
the  record.  It  seems  to  us  that  the  facts  which  the  appel- 
lant offered  to  prove  by  the  witness,  Clark,  were  incompe- 
tent and  irrelevant.  Whether  the  steam  from  two 
mills  dampened  or  wet  Clark's  dwelling-house  or  cloth- 
ing, or  affected  his  health  or  that  of  his  family,  or  inter- 
fered with  his  comfortable  enjoyment  of  his  property  or 
not,  were  questions  which  were  not  then  on  trial ;  and  what- 
ever might  have  been  the  evidence  of  Clark,  in  regard  to 
these  questions,  it  is  clear,  we  think,  that  such  evidence 
could  not  have  had  any  possible  bearing  on  the  proper  or 
just  decision  of  the  cause  on  trial. 

In  our  opinion  the  court  did  not  err  in  overruling  the 
appellant's  motion  for  a  new  trial. 

We  find  no  error  in  the  record  of  this  cause. 

The  judgment  is  affirmed,  at  the  appellant's  costs. 
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FOUST   ET   AL.    V.   GrBGO, 

F^MISSORY  NoTi. — Liafnliiy  of  Assignor  of  Non- Negotiable  Paper. — Meas- 
ure of  Damages. — Evidence, — Where  the  assignee  of  a  promissory  note,  not 
negotiable  by  the  law  merchant,  can  not  collect  the  amount  thereof  from 
the  maker,  the  consideration  which  moved  fVom  the  assignor  for  whatever 
he  received  for  the  note  thereby  fails,  and  he  is  then  liable  for  the  value 
which  he  received  from  the  assignee  for  that  consideration,  with  interest 
and  costs  of  suit  against  the  maker.  The  amount  of  the  note  is  prima 
facie  evidence  that  that  was  the  price  paid  for  the  assignment ;  but  this 
will  not  prevent  the  assignor  from  showing  that  the  real  price  he  received 
was  less  than  the  face  of  the  note. 

Harmless  Error. — Practice. — There  is  no  error  in  sustaining  a  demurrer 
to  special  paragraphs  of  reply,  when  all  the  evidence  which  could  be 
offered  thereunder  is  admissible  under  the  general  denial. 

From  the  Whitley  Circuit  Court. 

W.  Oldsy  M.  Sickafoose,  J.  M.  Coombs^  J.  Morris  and  R. 
C.  Bell^  for  appellants. 
J".  S.  Collins^  J.  W.  Adair  and  R,  Collins^  for  appellee. 

Scott,  J. — This  action  was  brought  by  the  appellants, 
against  the  appellees,  on  the  endorsement  of  certain  prom- 
issory notes.  Answer  in  .four  paragraphs,  the  first  of 
which  was  the  general  denial.  The  other  paragraphs  set 
out  the  entire  transaction  between  the  parties,  in  different 
forms. 

There  was  a  reply  in  six  paragraphs.  The  complaint, 
answer  and  reply  cover  fifty-four  pae^es  of  closely  written 
record.  A  demurrer  to  the  second,  third  and  fourth  para- 
graphs was  overruled,  and  exceptions  entered.  The  first 
paragraph  of  the  reply  was  the  general  denial.  A  demurrer 
was  sustained  to  the  second,  third,  fourth,  fifth  and  sixth 
paragraphs  of  the  reply  and  exceptions  entered!  There  was 
a  trial  by  the  court,  a  jury  having  been  waived,  and  find- 
ing for  the  defendant ;  motion  for  a  new  trial  overruled 
and  exception,  and  judgment  on  the  finding. 

The  issues  were  so  framed  as  to  present  two  questions : 
The  question  of  due  diligence,  and  the  measure  of  dam- 
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ages  in  a  suit  by  an  assignee  against  an  endoi'ser  of  a 
promissory  note,  not  negotiable  as  by  the  law  merchant. 
This  latter  question  is  the  only  question  argued  by  coun- 
sel of  appellants  in  their  very  able  brief. 

Counsel  for  appellants  contend  that  the  contract  of  an 
endorser  of  a  promissory  note,  noC  negotiable  as  by  the 
law  merchant,  is,  that  the  note  is  a  valid  note,  that  the 
same  can  be  made  off  of  the  maker  by  due  diligence ;  and 
that,  if  due  diligence  be  exercised  in  attempting  to  collect 
the  amount  of  the  note  by  the  assignee,  and  the  money 
can  not  be  collected,  the  endorser  agrees  to  pay  the  full 
face  of  the  note,  with  interest 

It  appears  to  us  that,  where  the  money  can  not  be  col- 
lected from  the  maker  of  the  note,  the  consideration  which 
moved  from  the  assignor  for  whatever  he  received  for  the 
note  thereby  fails ;  and  he  should  then  be  liable  for  the 
value  which  he  had  received  from  the  assignee  for  that 
consideration,  with  interest  and  costs  of  suit,  against  the 
maker.  The  amount  of  the  note  is  prima  facie  evidence 
that  that  was  the  price  paid  for  the  assignment ;  but  this 
ought  not,  we  think,  to  prevent  the  assignor  from  showing 
that  the  real  price  he  received  was  less  than  the  face  of 
the  note.  Youse  v.  McOreary^  2  Blackf.  243  ;  Smallwood 
V.  Woods,  1  Bibb,  542 ;  Black  v.  Duncan^  60  Ind.  522. 

The  ruling  of  the  court  upon  the  demurrer  to  the  answers 
seems  to  have  been  made  in  accordance  with  this  view  of 
the  law  as  to  the  measure  of  damages  upon  the  case  made, 
and  was,  therefore,  correct. 

There  was  no  error  in  sustaining  the  demurrer  to  the 
replies,  for  all  the  evidence  which  could  have  been  offered 
under  these  replies  was  properly  admissible  under  the  gen- 
eral denial. 

The  whole  case  seems  to  have  been  fully  and  fairly  tried 
upon  the  question  of  due  diligence,  and  that  issue  was 
found  for  the  defendant.     There   is  no  error  in  the  record. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant. 
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Bastardy.-— ^cw/cncc. —  Witness. — Impeachment — A  question  propounded  ^44  480 
to  the  relatrix,  upon  cross-examination,  in  a  bastardy  proceeding,  as  to 
whether  she  had  statod  to  C.  at  a  certain  time  and  place,  that  a  person 
other  than  the  defendant  had  had  intercourse  with  her,  but  not  fixing  the 
time  of  the  supposed  intercourse  at  such  period  as  would  make  it  probable 
that  such  person  was  the  father  of  the  child,  is  not  competent,  as  such 
witness  could  not  be  impeached  by  contiadicting  her  statements  upon 
matters  immaterial  to  the  issue. 

Same. — Practice, — In  such  case,  a  question  propounded,  upon  cross-examina- 
tion, to  the  relatrix,  as  to  whether  she  had  stated  to  G.  at  a  certain  time 
and  place,  that,  if  any  thing  ever  happened  to  her,  she  intended  to  lay  it  on 
the  defendant,  as  he  had  plenty  of  money,  is  proper  to  lay  a  foundation 
for  impeachment  ;  and,  being  asked  on  cross-examination,  the  defendant 
was  not  bound  to  state  to  the  court  what  answer  he  expected  to  get  from 
the  witness. 

Same. — Character  for  Truth, — ^In  an  impeaching  question  as  to  the  charac* 
ter  for  truth  and  veracity  of  a  witness  in  the  neighborhood  in  which  such 
witness  lives,  the  word  gsneralj  preceding  character ,  is  an  essential  req- 
uisite. 

Same. — Moral  Character. — Under  the  statute,  the  general  moral  character 
of  a  witness  maybe  given  in  evidence  in  all  cases  affecting  his  credibility. 
The  common- law  practice  requires  that  such  character  must  relate  to  the 
time  the  witness  is  testifjring  and  tu  the  neighborhood  where  he  resides  ; 
and  the  better  practice  in  such  case  is  to  first  ask  the  impeaching  witness 
as  to  his  knowledge  of  that  character,  and,  second,  as  to  whether  it  is  good 
or  bad. 

Same. — Harmless  Error. — Where    an  objection  is  sustained  to  a  question 

put  to  a  witness,  and  another  question,  covering  the  same  ground,  is  asked 

and  answered,  there  is  no  available  error  in  the  ruling  upon   the  first 

question. 

I 

From  the  Franklin  Circuit  Court. 

S.  S.  Harrell^  T.  H.  Smith  and  J.  JR.  McMahoiij  for  ap- 
pellant. 

S.  E.  Urmston,  F.  Berry  and  H.  Berry ^  for  appellee. 

BiDDLE,  J. — Complaint  for  bastardy.     Verdict,  guilty ; 
motion  for  new  trial  overruled;  motion  in  arrest  of  judg- 

VoL.  LXVIII.— 26 


402  SUPREME  COURT  OP  INDIANA. 

Meyncke  v.  The  State,  ex  ret.  Lines. 

ment  overruled  ;  exception  ;  judgment  of  affiliation;  order 
of  payments  for  the  support  of  the  child ;  appeal. 
The  assignments  of  error  in  this  court  are  : 

1.  Overruling  the  motion  for  a  new  trial ;  and, 

2.  Overruling  the  motion  in  arrest  of  judgment. 

At  the  trial,  after  the  prosecutrix  had  testified,  in  chief, 
that  the  defendant  was  the  father  of  her  child,  the  defend- 
ant, on  cross-examination,  after  the  prosecutrix  had  stated 
that  she  was  at  Julian  T.  Meyncke'8onthel9th  day  of  Oc- 
tober last,  the  day  Katie  Campbell  was  married,  and  was 
talking  with  Hannah  Colescott,  asked  the  witness  the  fol- 
lowing questions : 

"  Did  you  not  state  to  Hannah  Colescott,  on  that  occa- 
sion, that  you  did  not  know  whether  you  were  in  the  fam- 
ily way  or  not,  and  did  not  Hannah  Colescott  then  tell  you 
that,  if  you  were,  not  to  swear  it  to  Jim  Laferge,  for  he  was 
poor ;  and  that  you  must  swear  it  to  Oscar  Meyncke,  for  he 
had  plenty  of  money ;  and  did  you  not  then  reply  to  her 
and  say  to  her  that  you  would  ?" 

An  objection  by  the  State  to  this  question  was  sustained, 
and  exceptions  reserved  by  the  appellant. 

The  appellant  then  put  the  following  question  to  the 
prosecutrix  : 

'*Did  you  not  state  to  Hannah  Colescott,  at  Julian  T. 
Mey  ncke's,  about  the  19th  of  October  last,  that  you  did  rot 
know  whether  you  were  in  the  family  way  or  not,  but  that, 
if  you  were,  you  would  swear  it  to  Oscar  Meyncke,  for  he 
had  plenty  of  money  ?" 

To  this  question  the  witness  answered : 

"No  sir;  I  had  no  conversation  with  Hannah  Colescott 
about  Mr.  Meyncke  that  day,'' 

Perhaps,  the  first  question  stated  above  should  have  been 
answered ;  but  the  next  question,  which  was  answered, 
covers  the  same  ground,  and  was  put  in  a  better  form. 
There  is  no  available  error,  therefore,  in  the  ruling  com- 
plained of. 
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At  the  trial,  the  following  question  was  also  propound- 
ed, upon  cross-examination,  to  the  prosecutrix : 

"Did  you  not  state  to  Mary  Childers,  on  or  about  the 
15th  day  of  May,  1876,  at  Mary  Childers'  house,  in  Frank- 
lin county,  Indiana,  that  Jim  Laferge  had  had  intercourse 
with  you,  at  or  near  the  gate  of  Mrs.  Wright,  near  the  Blue 
Creek  bridge,  in  Franklin  county,  Indiana  ?" 

To  this  question  the  State  interposed  an  objection  which 
was  sustained.  This  ruling  is  complained  of  by  the  appel- 
lant, but  we  see  no  error  iu  it.  The  question  should  have 
fixed  the  time  of  this  supposed  intercourse,  at  such 
period  as  would  have  made  it  probable  that  Jim  Laferge 
was  the  father  of  the  child,  or  it  would  have  no  importance 
to  the  case.  A  witness  could  not  be  impeached  by  contra- 
dicting her  statements  upon  matters  immaterial  to  the 
issue. 

Upon  cross-examination  at  the  trial,  the  appellant  also 
put  the  following  question  to  the  relatrix  : 

**  Did  you  not  state  to  Mary  Childers,  about  the  1st  of 
June  last,  at  her  house  in  Franklin  county,  Indiana,  that 
if  any  thing  ever  did  happen  to  you,  you  intended  to 
lay  it  on  Oscar  Meyncke,  for  he  had  plenty  of  money  ?" 

This  question  was  objected  to  by  the  State.  Objection 
sustained,  and  exceptions  reserved. 

We  have  no  brief  on  behalf  of  the  State,  and  do  not 
know  what  view  the  court  took  of  the  above  question ; 
but  it  seems  to  us  to  be  a  proper  question  to  lay  a  founda- 
tion for  impeaching  the  witness.  Being  on  cross-exami- 
nation, the  appellant  was  not  bound  to  state  to  the  court 
what  answer  he  expected  to  get  from  the  witness,  for  he 
could  not  know.  If  the  witness  had  answered  the  ques- 
tion in  the  negative,  or  that  she  had  no  recollection  of 
making  such  statement,  the  appellant  might  have  contra- 
dicted her,  or  shown  by  other  witnesses  that  she  had  made 
such  statements.    Act  June  1st,  1861,  2  R.  S.  1876,  p.  137, 
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After  the  State  had  closed  the  evidence  in  chief,  and  the 
defendant  entered  upon  his  defence,  he  called  William 
Schock;  a  competent  witness,  and,  for  the  purpose  of  im- 
peaching the  character  of  relatrix  as  a  witness,  propound- 
ed the  following  question  to  the  witness,  Schock  : 

"  State  whether  or  not  you  are  acquainted  with  the 
character  of  Margaret  E.  Lines,  the  prosecutrix  in  this 
case,  in  the  neighborhood  in  w^hich  she.lives,  for  truth  and 
veracity  ?" 

This  question  was  objected  to  by  the  State,  and  the  ob- 
jection sustained.     There  is  no  error  in  this  ruling. 

The  question  should  not  have  been  limited  to  "  charac- 
ter," but  should  have  been  extended  to  general  character. 
A  person  of  good  general  character  may  have  a  bad  char- 
acter in  the  opinion  of  a  few  people,  and  in  a  small  local- 
ity ;  so  a  person  of  a  bad  general  character  may  have  a 
good  character  in  the  opinion  of  a  few  people,  and  in  a 
small  locality.  Very  few  characters  are  so  good  as  to  be  com- 
mended by  all,  and  very  few  p.o  bad  as  to  be  commended 
by  none.  The  word  general^  therefore,  is  an  essential  req- 
uisite in  an  impeaching  question  of  this  kind.  "With 
every  precaution,  this  method  of  impeaching  still  remains 
imperfect  and  uncertain. 

The  appellant,  in  his  defence,  called  Sarah  Keelor,  a 
competent  witness,  who  stated  that  she  was  acquainted 
with  Margaret,  the  prosecutrix;  lived  close  by  her;  bad 
known  her  since  she  was  a  small  child.  Whereupon  the 
defendant  asked  her  the  following  question,  for  the  par- 
pose  of  impeaching  her  general  moral  character : 

"Are  you  acquainted  with  the  general  moral  character 
ot  Margaret  E.  Lines,  the  relatrix  in  this  cause,  in  the 
neighborhood  where  she  now  lives,  and,  if  so,  is  it  good 
or  bad  ?" 

The  court  sustained  an  objection  to  this  question,  on  be- 
half of  the  State,  and  the  defendant  excepted. 
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We  can  not  see  any  objection  to  this  question.  The  stat- 
ute enacts  that,  *'  In  all  questions  affecting  the  credibility 
of  a  witness  his  general  moral  character  maj^  be  given  in 
evidence."  Sec.  242.  And  the  common-law  practice  re- 
quires that  such  character  must  relate  to  the  time  the  wit- 
ness is  testifying,  and  to  the  neighborhood  where  he  re- 
Bides.  This  question  seems  to  fulfil  all  of  these  requisites. 
The  prosecutrix  can  be  impeached  in  the  same  manner  as 
other  witnesses  in  civil  cases.  The  better  practice  would 
have  been  to  have  separated  the  question  into  two  ques- 
tions :  First,  as  to  the  knowledge  of  the  character ;  second, 
as  to  whether  it  is  good  or  bad.  But  this  was  not  made  a 
ground  of  objection. 

There  are  other  questions  in  the  record  turning  upon 
points  similar  to  those  above  examined ;  for  that  reason 
they  need  not  be  stated.  The  State  v.  Bradley,  1  Blackf. 
83 ;  Doe  v.  Reagan,  5  Blackf.  217  ;  Walker  v.  The  State,  6 
Blackf.  1 ;  Judy  v.  Johnson,  16  Ind.  871 ;  Owen  v.  Rynerson, 
17  i;^nd.  620  ;  The  City  of  Aurora  v.  Cobb,  21  Ind.  492  ;  Beyi- 
nett  V.  0' Byrne,  23  Ind.  604 ;  The  State  v.  Brown,  44  Ind. 
329 ;  Ex  Parte  Haase,  50  Ind.  149 ;  Hill  v.  Gust,  55  Ind. 
45 ;  Bowles  v.  The  State,  56  Ind.  433 ;  Cunningham  v.  The 
State,  65  Ind.  377. 

The  judgment  is  reversed,  at  the  relator's  costs  ;  cause 
remanded,  wuth  instrnctions  to  sustain  the  motion  for  a 
new  trial,  and  for  further  proceedings. 


es-m 
Smock  et  al.  v.  Pierson,  Executor.  ili_*» 

Promissory  Note  — Consideration. — Pai'tn^rship. — Oow/'  Will. — The  inter- 
est of  a  retiring  partner,  in  the  good-will  of  the  partnership  business,  is  a 
sufficient  consideration  to  support  a  promissory  note  executed  by  the  re- 
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maining  partners  ;  and  the  liability  of  the  latter  upon  such  note  is  not 
affected  by  the  fact  that  such  business  is  not  thereafter  successful 

From  the  Marion  Superior  Court, 

D.  V.  BurnSy  for  appellants. 

C.  W.  Smith  and  R.  0.  Haiokins,  for  appellee. 

NiBLACK,  J. — The  action  in  this  case  was  by  Charles  C. 
Pierson,  as  executor  of  the  last  will  of  Ebeueser  Smith,  de- 
ceased, against  William  C.  Smock  and  BanieL  M.  SansdclL, 
upon  a  promissory  note,  payable  to  the  testator,  for  four 
hundred  and  twenty-eight  dollars  and  tifty-iive  cents. 

The  defendants  answered  that  the  note  was  given  with- 
out any  good  or  valuable  consideration,  to  which  theplaiu- 
tifi*  replied  in  denkkl. 

Trial  by  the  court  at  special  term ;  finding  and  judgment 
for  the  plaintiff. 

By  a  motion  for  a  new  trial,  interposed  at  the  proper 
time,  the  defendants  raised  the  question  of  the  sufficiency 
of  the  evidence  to  sustain  the  finding. 

Upon  an  appeal  to  the  general  term,  the  judgment  at 
special  term  was  affirmed. 

The  appellants  contend  that  the  finding  of  the  court 
was  contrary  to  the  evidence,  and  that  is  the  only  reason 
urged  for  a  reversal  of  the  judgment  below. 

It  was  shown  by  the  evidence  that  the  appellants  and  the 
testator.  Smith,  entered  into  a  partnership  for  the  purchase 
and  sale  of  real  estate  on  commission,  on  the  30th  day  of 
April,  1873,  under  the  firm  name  of  Smock,  Smith  & 
Ruiisclcn  ;  that  the  firm  continued  in  business  in  the  city 
of  Indianapolis  until  the  11th  day  of  October,  1873,  when 
it  was  dissolved  by  mutual  consent,  Smith  retiring,  and 
Smock  and  Ransdell,  the  appellants,  continuing  the  busi- 
ness for  a  year  or  more  afterward ;  that,  during  the  exist- 
ence of  the  firm,  its  place  of  business  was  known  as ''The 
Eeal  Estate  Exchange,'*  and  real  estate  men  gathered  there 
largely,  making   it  a  sort   of  "headquartera"  to  talk  over 
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real  estate  matters ;  that  the  profits  of  the  firm  while  in 
business  amounted  to  about  fifteen  thousand  and  five 
hundred  dollars,  but  that,  after  the  withdrawal  of  Smith, 
the  appellants  did  not  probably  make  expenses. 

Melville  Strong,  a  witness  introduced  on  behalf  of  the 
appellants,  testified  :  "1  was  a  partner  with  the  deceased 
and  Mr.  Pierson,  engaged  in  selling  dental  goods,  during 
the  time  Mr.  Smith  was  a  member  of  the  tiim  of  Smock, 
Smith  &  RansdelL  I  and  Mr.  Pierson  shared  in  the  profits 
realized  by  Mr.  Smith  on  that  busmess.  Mr.  Smith  died 
June  16th,  1874 ;  I  was  present  when  the  note  sued  on 
was  executed;  heard  the  conversation;  my  impression 
from  the  conversation  is,  that  it  was  ariven  for  Mr.  Smith's 
interest  in  the  good-will  of  the  real  estate  business  of 
Smock,  Smith  &  Ransdell ;  they  were  engaged  in  buying 
and  selling  real  estate  on  commission  ;  Mr.  Smith  got  his 
share  of  all  the  fees  and  commissions  earned  by  the  firm 
up  to  the  time  of  the  execution  of  the  note ;  the  firm  was  dis- 
solved at  the  time  the  note  was  executed ;  Mr.  Smith  had 
been  away  for  some  time  before  on  account  of  his  ill  health, 
and  had  been  rendering  no  service  to  the  firm  ;  at  the  time 
he  was  sick  with  an  incurable  disease,  and  was  not  able  to 
perform  his  duties  as  a  member  of  the  firm  of  Smock, 
Smith  A  Ransdell ;  his  health  was  not  sufficient  to  enable 
him  to  discharge  the  duties  of  an  agent  in  buying  and 
selling  real  estate  ;  there  were  three  notes  executed  at  the 
time,  aggregating  one  thousand  dollars,  for  the  same  con- 
sideration ;  Mr.  Pierson  got  one,  I  got  one,  and  the  third 
is  the  one  sued  on  ;  the  note  was  not  given  for  office  furni- 
ture, nor  earned,  or  partially  earned,  commi:=5^ions,  or  any- 
thing of  that  kind,  but  simply  for  good-will,  us  I  under- 
stood from  the  conversation  of  the  parties ;  I  remember 
only  that  the  conversation  was  about  good-will  ;  I  do  not 
remember  what,  if  any  thing,  was  said  about  Smith  with- 
drawing from  the  firm." 
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The  appellants,  in  answer  to  interrogatories  addressed 
to  them,  stated,  in  substance,  that  the  deceased  was  not  wil- 
ling to  take  his  share  of  the  profits  simply,  but  that,  know- 
ing the  fatal  character  of  his  sickness  and  his  inability  to 
perform  further  labor,  and  to  humor  him  merely,  and  fear- 
ing that  a  refusal  on  their  part  would  make  him  physical- 
ly worse,  they  executed  the  note  sued  on  and  the  two  oth- 
ers referred  to  by  Strong. 

Several  other  witnesses,  familiar  with  the  real  estate 
business,  testified  that  the  financial  revulsion  of  September, 
1878,  practically  destroyed  all  trade  in  real  estate  in  Indi- 
anapolis, and  that,  for  that  and  other  reasons  growing 
out  of  the  peculiar  nature  of  the  business,  the  good- 
will claimed  to  have  been  sold  by  the  deceased  to  the  ap- 
pellants was  of  no  value  whatever.  There  was  evidence, 
however,  tending  to  show  that,  at  the  time  of  the  execu- 
tion of  the  note  in  suit,  there  was  a  very  general  impression 
amongst  dealers  in  real  estate  about  Indianapolis,  that 
there  would  be,  within  a  few  months  at  the  farthest,  a 
favorable  reaction  in  their  line  of  business.  This,  we 
think,  affords  a  fair  synopsis  of  the  evidence  bearing  upon 
the  consideration  for  which  the  note  described  in  the  com- 
plaint was  given. 

The  good-will  of  a  trade  or  business  was  tersely  called 
by  Lord  Eldon  "  the  probability  that  the  old  customers 
will  resort  to  the  old  place."  This  probability  results  from 
an  established  business  at  a  particular  place,  indicating  to 
the  public  where  and  in  what  manner  it  is  carried  on.  It 
is  well  settled  that  the  "good-will  "  of  a  business,  like  a 
trade-mark,  is  a  species  of  property  subject  to  sale  by  the 
proprietor,  and  \vhich  may  be  sold  by  order  of  court 
1  Parsons  Contracts,  153;  The  Glen  and  Hall  Manu- 
faduring  Co.  v.  Hall,  61  N.  Y.  226  ;  Buckingham  v.  Watm, 
14  Cal.  146  ;  Abbott  Law  Dictionary,  title  "  Good  Will." 

In  estimating  the  value  of  a  thing  as  the  consideration 
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for  a  promise,  there  is  a  mauifest  distinction  between 
property  of  a  certain  and  determinate  value,  and  tilings 
which  have  but  a  contingent  and  indeterminate  value. 
But,  in  any  event,  mere  inadequacy  of  consideration  is  not 
sufficient  to  defeat  a  promise.  It  is  sufficient  that  the 
consideration  shall  be  of  some  value.  It  may  only  be  of 
slight  value,  or  such  as  could  be  of  value  to  the  party 
promising.     1  Chitty  Contracts,  29. 

Where  a  party  srets  all  the  consideration  he  voluntarily 
and  knowingly  contracts  for,  he  w^ill  not  be  allowed  to  say 
that  he  got  no  consideration.  Baker  v.  Roberts^  14  Ind. 
552. 

In  the  case  at  bar,  there  was  no  pretence  of  fraud  or  con- 
cealment on  the  part  of  Smith.  The  appellants  had  every 
opportunity  of  understanding  the  condition  of  their  firm's 
business,  and  in  that  respect  Smith  certainly  had  no  ad- 
vantage of  them.  Up  to  the  time  when  Smith  retired,  the 
firm  had  been  successful  in  the  establishment  of  a  trood 
business,  and  in  attracting  the  attention  of  persons  dealing 
in  real  estate.  It  was  quite  apparent  from  the  evidence, 
that  the  appellants  desired  to  continue  in  the  business 
thus  seemingly  established  by  the  firm.  It  was  equally  ap- 
parent that,  for  reasons  satisfactory  to  themselves,  they 
wished  to  get  Smith  out  of  the  firm,  and  to  do  so  in  such 
a  way  as  would  work  no  disturbance  in  their  business,  and 
would,  at  the  same  time,  continue  to  them  the  "good- 
will" which  the  firm  had  enjoyed  up  to  that  time.  To  ac- 
complish these  objects,  they  agreed  to  give  Smith  and 
those  interested  with  him  one  thousand  dollars,  in  addition 
to  the  amount  which  he  was  entitled  to  receive  as  his  share 
of  the  profits  from  their  joint  business.  The  promise  thus 
made  was  a  binding  promise  upon  the  appellants,  without 
reference  to  whether  the  arrangement  would  prove  to  be  a 
profitable  one  to  them  or  not.  For  better  or  for  worse, 
they  got  what  they  bargained  for,  and  they  now  have  no 
lawful  reason  to  complain. 
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If  their  expectations  as  to  future  business  were  not  real- 
ized, that  was  a  misfortune  for  which  Smith  was  not  in 
any  manner  legally  responsible.  That  circumstance  did 
not  even  tend  to  show  ^  want  of  consideration  for  the  note 
in  controversy,  when  it  was  given. 

We  are,  therefore,  of  the  opinion  that  the  appellants' 
defence  was  not  made  out  by  the  evidence,  and  that,  con- 
sequently, the  court  below  at  special  term  did  not  err  in 
its  refusal  to  grant  the  appellants  a  new  trial. 

The  judgment  at  general  term  is  afS.rmed,  at  the  costs 
of  the  appellants. 

Petition  for  a  rehearing  overruled. 


♦-♦ 
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CoNVKTANCB  OP  RsAL  EsTATK. — Deed.—Jmperfect  DeseripHonj—Aetioti  to 
Recover  Purehaae- Money. — Tender. — Where  a  deed  attempting  to  convey 
real  estate  contains  such  an  imperfect  and  erroneous  description  as  to  pass 
no  title  to  the  grantee,  and  'where  it  appears  that  the  conveyance  is  to 
precede  the  payment  of  the  purchase-money,  a  good  and  sufficient  deed 
must  be  made  and  tendered  before  the  commencement  of  any  suit  for  the 
recovery  of  the  purchase*money. 

Same. —  Vendor^ a  Lien. — Reformation  of  Deed. — Par/iw.  —  £jpon  the  death 
of  the  grantor,  in  such  case,  without  having  executed  and  delivered  a 
proper  deed  to  the  grantee,  the  legal  title  to  the  real  estate  descends  to  hit 
widow  and  heirs  at  law  ;  and,  in  a  suit  by  the  administrator  of  such  grantor 
to  collect  the  purchase-money  and  to  enforce  an  alleged  vendor's  lien,  and 
asking  also  for  a  reformation  of  the  deed,  such  widow  and  heirs  arc  neces- 
sary parties  defendants  ;  but,  it  being  averred  in  the  complaint  that  the 
grantee  had  died  leaving  no  personal  estate  to  be  administered,  his  admin- 
istrator is  not  a  necessary  party  defendant. 

Same.—  Pleading. — A  complaint  to  reform  a  deed  will  be  bad  on  a  demurrer 
for  the  want  of  facts,  if  a  copy  of  such  deed  is  not  made  part  of  the  com- 
plaint. 

From  the  Fountain  Circuit  Court. 
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X  McCahCy  for  appellants. 

W.  A.  Tipton,  S.  F.  Wood,  L.  Neheker  and  S.  if.  Cam- 
berriy  for  appellee. 

IIowK,  C.  J. — In  this  action  the  appellees  sued  the  ap- 
pellants, as  the  heirs  at -law  of  one  Allen  T.  Overly,  de- 
ceased, in  his  original  complaint,  to  foreclose  a  certain 
mortgage  alleged  to  have  been  executed  by  said  Allen  T. 
Overly,  in  his  lifetime,  to  the  appellee's  intestate,  Charles 
L.  Moore,  in  his  lifetime,  on  certain  real  estate  in  Foun- 
tain county,  Indiana,  and  to  collect  the  debt  secured  by 
said  mortgage.  To  this  original  complaint  the  appellants' 
demurrer  waa  sustained  by  the  court.  Pending  the  con- 
sideration of  said  demurrer,  the  appellee  tiled  a  second 
paragraph  to  his  complaint,  in  which  he  set  up  and  sought 
to  enforce  a  vendor's  lien  on  the  same  real  estate  for  the  col- 
lection of  the  same  debt.  The  appellants'  demurrer  to  this 
8econd*paragraph  of  complaint  was  overruled  by  the  court, 
and  to  this  ruling  they  excepted ;  and  they  then  answered 
in  four  paragraphs,  of  which  the  tirst  was  a  general  denial, 
and  each  of  the  other  paragraphs  was  a  special  defence. 
To  the  special  paragraphs  of  answer,  the  appellee  replied 
by  a  general  denial. 

The  issues  joined  were  tried  by  the  court,  and  a  finding 
was  made  for  the  appellee  for  the  balance  due  on  said 
debt,  and  that  the  payment  thereof  was  secured  by  a  ven- 
dor's lien  on  said  real  estate,  and  judgment  was  rendered 
accordingly. 

The  only  error  assigned  by  the  appellants  in  this  court 
18  the  decision  of  the  circuit  court  in  overruling  their  de- 
murrer to  the  second  paragraph  of  the  appellee's  com- 
plaint. 

In  this  second  paragraph  of  the  complaint,  w^hich 
is  the  only  complaint  in  the  record,  in  so  far  as  any  ques- 
tion before  this  court  is  concerned,  and  will  be  so  spoken 
of  in  our  consideration  of  this  case,  the  appellee  alleged, 
in  substance,  that  on  the  25th  day  of  November,  1865,  his 
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intestate,  Charles  L.  Moore,  then  in  life,  was  the  owner,  in 
fee-simple,  of  all  that  part  of  the  west  half  of  the  east  half 
of  section  22,  in  township  21  north,  of  range  8  west,  lying 
south  and  east  of  the  Wabash  river,  in  said  Fountain  conn-  & 
ty,  and  containing  76.30  acres  of  land,  more  or  less;  that, 
on  said  last-named  day,  the  said  Charles  L.  Moore  sold 
and  conveyed  the  said  land  in  fee  to  one  Allen  T.  Overly 
for  the  sum  of  nine  hundred  dollai's,  and  put  him  in  the 
possession  of  said  premises  ;  that,  at  the  time  of  his  said 
purchase,  the  said  Allen  T.  Overly  paid  the  said  Moore  the 
sum  of  one  hundred  dollars  as  a  part  of  said  purchase- 
money,  and,  for  the  remainder  thereof,  executed  to  said 
Moore  his  three  promissory  notes  of  that  date,  of  which 
the  first  two  were  each  for  three  hundred  dollars,  and  dne 
respectively  in  one  and  two  years,  and  the  third  note  was 
for  two  hundred  dollars,  was  due  in  three  years  from  date, 
and  all  bearing  interest  at  the  rate  of  ten  per  cent,  from 
date  ;  that  the  note  first  due  had  been  fully  paid,  and  that 
certain  specified  payments  had  been  made  on  the  other 
two  notes ;  that  on  said  25th  day  of  November,  1865,  the 
said  Charles  L.  Moore  and  Elizabeth  E.,  his  wife,  executed 
and  delivered  to  said  Allen  T.  Overly  a  deed  of  the  laud  so 
sold  to  him  as  aforesaid,  a  copy  of  which  deed  was  there- 
with filed  ;  that  in  said  deed  the  said  land  so  sold  to  said 
Allen  T.  Overly  was,  by  mistake,  described  as  the  west 
fraction  of  the  south-east  quarter  of  section  22,  township 
21  north,  of  range  8  west,  containing  76.30  acres  ;  that  the 
description  in  said  deed  was  erroneous,  and,  in  fact,  did  not 
describe  any  premises  whatever,  and  was  inserted  in  said 
deed  by  the  mistake  of  the  parties,  instead  of  the  true  and 
correct  description  fii'st  above  given  ;  and  that  it  was  nec- 
essary that  the  description  in  said  deed  should  be  amend- 
ed accordingly,  in  order  that  it  might  pass  and  convey  any 
premises  whatever  to  the  purchaser,  and  thus  conform  to 
the  actual  intentions  of  the  parties  to  said  deed;  that,  since 
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the  execution  of  said  deed  and  said  notes,  the  said  Charles 
L.  Moore  and  Allen  T.  Overly  had  both  died  intestate  ; 
that  said  Allen  T.  Overly  had  left  no  personal  estate  to  be 
administered,  and  no  letters  of  administration  had  ever  been 
issued  on  his  estate  ;  that  the  appellee  was  the  administra- 
tor of  the  estate  of  said  Charles  L.  Moore,  deceased ;  that 
the  said  Allen  T.  Overly  left  no  widow  or  issue  surviving 
him  ;  and  that  the  appellants,  his  father,  brother  and  sis- 
ter, were  his  only  heirs  at  law,  to  whom  said  land  descend- 
ed, and  who  werft  then  in  possession  thereof.  Wherefore 
the  appellee  asked  judgment,  that  said  deed  be  reformed, 
and  that  the  unpaid  purchase- money  be  declared  a  vendor's 
lien  against  said  land,  and  that,  in  default  of  payment 
thereof  by  the  appellants,  the  said  land,  or  so  much  thereof 
OS  might  be  necessary,  might  be  sold  to  satisfy  the 
same,  etc. 

To  this  complaint,  the  appellants  demurred  upon  two 
grounds  of  objection  : 

1.  That  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action  against  them  ;  and, 

2.  That  there  was  a  defect  of  parties  defendants,  in  this, 
that  the  heirs  at  law  of  said  Charles  L.  Moore,  deceased, 
were  necessary  parties  defendants,  and  in  this,  that  the  ad- 
ministrator of  the  estate  of  said  Allen  T.  Overly,  deceased, 
was  a  necessary  party  defendant. 

It  seems  to  us  that  the  first  of  these  causes  of  de- 
murrer was  well  assigned,  for  the  complaint  did  not 
state  sufficient  facts  to  constitute  a  cause  of  action.  It  was 
alleged  in  the  complaint,  that  the  notes  in  suit  were  given 
by  the  decedent,  Allen  T.  Overly,  for  the  unpaid  balance 
of  the  purchase-money  of  a  certain  described  tract  of  land, 
in  Fountain  county.  From  the  fact  alleged  in  the  com- 
plaint, that  the  appellee's  intestate,  Charles  L.  Moore,  at 
the  time  of  the  sale  of  said  real  estate,  attempted  to  con- 
vey the  same  by  deed  to  the  purchaser,  Allen  T.  Overly,  it 
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may  reasonably  be  inferred,  we  think,  that,  by  the  con- 
tract and  agreement  of  the  parties,  the  conveyance  of  said 
real  estate,  by  said  Moore  to  said  Overly,  was  to  precede 
the  payment  of  the  purchase-money.  It  is  conceded  iu 
the  complaint,  that  the  real  estate  actually  purchased  by 
said  Allen  T.  Overly,  and  for  which  he  gave  his  notes  now 
in  suit,  had  never  been  conveyed  to  him  or  liis  heirs  by 
the  said  Charles  L.  Moore  or  his  heirs;  and  it  is  further 
conceded  in  said  complaint,  that  the  deed  executed  by  said 
Moore  to  said  Overly,  when  said  notes  were  given,  not 
only  failed  to  describe  the  land  sold  by  Moore  and  pur- 
chased by  Overly,  but  did  not  in  fact  describe  any  prem- 
ises whatever.  If  the  conveyance  of  the  real  estate  and 
the  payment  of  the  balance  of  the  purchase-money  were 
acts  to  be  done  concurrently,  it  is  certain,  we  think,  that 
no  action  could  be  maintained  for  the  collection  of  the 
purchase-money,  until  a  good  and  sufficient  deed  of  the 
real  estate  purchased  had  been  made  and  tendered  to  the 
purchaser,  his  heirs  or  assigns.  This  is  the  rule  where  the 
conveyance  and  the  payment  are  to  be  done  concurrently; 
and  certainly,  where  it  appears,  as  in  this  case,  that  the 
conveyance  of  the  real  estate  was  to  precede  the  payment 
of  the  purchase-money,  the  deed  must  be  made  and  ten- 
dered before  the  commencement  of  any  suit  for  the  recov- 
ery of  the  purchase-money.  Parker  v.  McAllister^  14  Ind. 
12 ;  Smith  v.  Turner,  50  Ind.  367  ;  Meltonv.  Coffelt,  59  Ind. 
310 ;  and  Sowle  v.  Holdridge,  63  Ind.  213. 

In  so  far  as  the  appellee's  complaint  seeks  to  reform  the 
deed  alleged  to  have  boen  executed  by  the  said  Charles  L. 
Moore  and  Elizabeth  E.,  his  wife,  to  said  Allen  T.  Overly, 
the  complaint  is  defective,  on  the  demurrer  for  the  want 
of  facts,  in  this,  that  a  copy  of  such  deed  was  not  set  out 
in  nor  filed  with  such  complaint.  Tiiere  is  a  recital  in  the 
complaint,  to  the  effect  that  a  copy  of  said  deed  wa%  there- 
with filed ;  but  the  record  does  not  contain  any  such  copy, 
and  therefore  we  must  conclude  that  it  was  not  filed. 
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We  are  of  the  opiuion  that  the  widow  and  heirs  at  law 
of  said  Charles  L.  Moore,  deceased,  are  necessary  parties 
defendants  in  this  action.  Under  the  allegations  of  the 
complaint,  the  real  estate  which  said  Charles  L.  Moore 
sold,  but  failed  to  convey,  to  said  Allen  T.  Overly,  upon 
the  death  of  said  Moore,  intestate,  descended  to  his  widow 
and  heirs  at  law,  so  far  as  the  legal  title  thereto  is  con- 
cerned. It  would  seem,  therefore,  that  the  deed  described 
in  the  complaint  could  not  be  reformed,  nor  could  the  ap- 
pellee obtain  a  valid  judgment,  enforcing  his  vendor's  lien, 
until  the  widow  and  heirs  of  his  intestate,  as  the  holders 
of  the  legal  title  to  the  land,  were  made  parties  to  the  suit, 
and  were  thus  bound  by  the  judgment  rendered  therein. 

It  seems  to  us,  that,  under  the  averment  of  the  appellee's 
complaint,  said  Allen  T.  Overly  left  no  personal  estate 
to  be  administered^  the  administrator  of  said  Overly's 
estate  was  not  a  necessary  party  defendant  in  this  action. 
Ordinarily,  the  creditor  of  a  decedent  can  not  collect  an 
unsecured  debt  from  the  decedent's  estate,  except  by  and 
through  an  administration  of  such  estate.  Leonard  v. 
BlaiVy  59  Ind.  510.  A  vendor's  lien  can  not  be  enforced, 
as  a  rule,  unless  it  is  alleged  and  shown  by  the  evidence 
that  the  vendee  or  debtor  has  no  other  property  subject  to 
execution,  except  the  property  against  which  the  lien  is 
asserted  and  sought  to  be  enforced.  McCauley  v.  Iloltz, 
62  Ind.  205,  and  authorities  cited.  If  the  decedent,  Allen 
T.  Overly,  had  been  possessed  of  other  property,  subject  to 
execution,  at  the  time  of  his  death,  then  it  might  have 
been  claimed  very  properly,  we  think,  that  the  adminis- 
trator of  his  estate  was  a  necessary  party  defendant  to  this 
action. 

For  the  reason  above  given,  we  are  of  the  opinion  that 
the  appellants'  demurrer  to  the  second  paragraph  of  ap- 
pellee's complaint  ought  to  have  been  sustained. 
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The  judgment  is  reversed,  at  the  appellee's  costs,  and 
the  cause  is  remanded,  with  instructions  to  sustain  the  ap- 
pellants' demurrer  to  the  second  paragraph  of  the  com- 
plaint. 


Hunter  v.  Hatfield. 

PROMISB  OF  Marriaqs. — Complaint  for  Breach. — Request  of  Performanee. 
— In  an  action  for  a  breach  of  a  mutual  promise  to  marry,  wherein  the 
complaint  avers  the  marriage  of  the  defendant  to  another,  it  is  not  neces- 
sary to  aver  that  the  plaintiff  had  made  a  demand  upon  the  defendant  to 
Ailfll  his  promise. 

Samv. — Readiness  to  Perform. — Supreme  Court, — Pleading. — Prae(ice.—k 
complaint  for  a  breach  of  a  mutual  promise  to  marry  is  good  after  verdict, 
against  an  assignment  of  error  raising  for  the  first  time,  in  the  Supreme 
Court,  the  question  that  it  does  not  aver  the  continued  readiness  and  wil- 
lingness of  the  plaintiff  to  marry  the  defendant,  from  the  time  the  contract 
was  made  until  its  alleged  breach. 

Same. — Immorality  of  Plaintiff. — Etndenee.— In  support  of  an  answer  to  a 
complaint  for  a  breach  of  promise  to  marry,  which  alleged  that  the  plain- 
tiflf  is  an  unchaste  and  immoral  woman,  who  had  frequented  assignation 
houses  and  practised  prostitution,  evidence  of  the  fact  that  the  plain tifl*  bad 
lived  with  a  certain  woman,  at  a  certain  place,  and  at  a  time  when  said 
woman  kept  a  house  of  assignation  and  prostitution,  is  competent 

Same. — Defences.  -- Instruction. — Damages. — Under  the  code,  the  defendant 
may  set  forth,  without  prejudice,  as  many  grounds  of  defence  as  he  nmy 
choose  ;  and,  upon  the  trial  of  an  action  for  a  breach  of  promise  to  marry, 
it  is  error  to  instruct  the  Jury  that,  although  the  defendant  has  the  right  to 
place  on  file  an  answer  aU'ecting  the  character  of  the  plaintiff  for  chastity 
and  morality,  he  does  so  at  his  peril;  and  that,  if  the  jury  find  the  answer  to 
be  untrue,  it  is  their  duty  to  consider  the  charges  so  made  against  the  plain- 
tiff, so  far  as  they  affect  her  character,  in  aggravation  of  damages,  and  that 
they  may  assess  exemplary  damages  for  the  wrong  done  plaintift  in 
placing  upon  record  such  charges  against  her  character. 

Same. — Pecuniary  Condition  of  Defendant. — The  plaintiff,  in  an  action  for  a 
breach  of  a  promise  of  marriage,  may  show,  by  evidence,  the  pecuniary 
condition  of  the  defendant,  at  the  time  of  the  alleged  breach,  to  enhance 
the  amount  of  damages. 
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SuPRKMic  C«URT. — Can  not  Presume  Against  Record, — Praeiiee. — The  Su- 
preme Court  can  not  presume  against  'he  record.  Every  thing  in  it  which 
is  not  shown  to  be  wrong  must  be  presumed  to  be  right ;  and,  when  thn 
record  does  not  show  that  an  objection  to  certain  rejected  evidence  was 
not  properly  taken,  the  question  of  the  rejection  of  such  evidence  is  well 
presented 

Samr. — Appellant  can  not  Suffer  for  Neglect  of  Appellee. — The  appellant  can 
not  suffer  for  the  neglect  of  the  appellee  and  the  latter  can  not  be  heard 
to  say,  in  the  Supreme  Court,  that  his  objection,  upon  which  evidence  of- 
fered by  the  appellant  was  excluded,  was  not  properly  taken. 

Same.— A>u7  Trxalt  Motion  f or, -^ Bill  of  Exceptions. — The  motion  for  a  new 
trial,  and  the  causes  assigned  therefor,  become  a  part  of  the  record  without 
a  bill  of  exceptions;  though  they  may  also  be  made  a  part  of  the  record  by 
a  bill  of  exceptions  ;  but  it  is  not  necessary  that  they  should  be  presented 
by  both  methods,  as  either  is  sufficient. 

.  From  the  Ripley  Circuit  Court. 

G.  Diirbin^  for  appellant. 

E.  P.  Ferris  and  W.  W.  Spencer^  for  appellee. 

BiDDLE,  J. — The  complaint  of  the  appellee,  against  the 

appellant,  avers  that  the  parties  on  the day  of  July, 

1873,  mutually  agreed  with  each  other  to  intermarry, 
which  marriage  contmct  was  to  be  consummated  on  the  6th 
day  of  November,  1873 ;  that  the  plaintiff  remained  un- 
married, and  still  is  unmarried,  but  that  the  defendant,  on 
the  18th  day  of  December,  1878,  in  breach  of  said  mar- 
riage promise,  married  one  Anna  Beer,  all  of  which  is  par- 
ticularly averred,  with  time  and  place. 

The  appellant  answered  in  two  special  paragraphs,  ad- 
mitting the  promise,  but  that  it  was  made  under  the  belief 
that  appellee  was  a  moral,  discreet  and  chaste  woman,  and. 
averring  that  he  afterwards  ascertained  the  facts  to  be  that 
she  was  an  immoral,  unchaste  woman,  who  frequented  as- 
signation houses,  and  practised  prostitution. 

Separate  demurrers  for  want  of  facts  were  overruled  to> 
each  paragraph  of  the  answer,  and  exceptions  reservedv. 
Reply  in  denial ;  trial  by  jury ;  verdict  for  plaintiff  below 
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tor  one  thousand  dollars ;  judgment  ou  the  verdict,  over  a 
motion  for  a  new  trial  and  exception  ;  appeal  to  this  court, 
wherein  several  questions  are  presented  and  discussed  by 
the  parties. 

1.  The  appellant  assigns  as  error  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion. 

The  objections  taken  to  the  complaint  are,  that  it  does 
not  aver  a  demand  upon  the  appellant,  by  the  appellee,  to 
marry  her,  before  suit  brought;  and  that  it  does  not 
aver  a  readiness  and  willingness  on  the  part  of  the  appel- 
lee to  marry  the  appellant,  from  the  time  the  contract 
was  made  until  its  alleged  breach. 

These  points  are  not  well  taken.  After  the  marriage  of 
the  defendant  with  another  woman,  a  demand  to  marry 
the  plaintiff  became  unnecessary ;  and  the  law  does  not  re- 
quire an  unnecessary  act  to  be  done.  The  case  of  King  v. 
Kersey,  2  Ind.  402,  is  in  point.  See,  also,  Wilstachv.  Haw- 
kinSj  14  Ind.  541. 

If  it  were  necessary  to  aver  the  continued  readiness  and 
willingness  of  the  plaintiff  to  marry  the  defendant,  in  the 
complaint,  to  withstand  a  demurrer — a  point  we  do  not 
decide — we  think  the  complaint  must  be  held  good  after 
the  verdict,  against  an  assigment  of  error,  raising  the  ques- 
tion for  the  first  time  in  this  court.  Eigenmann  v.  Backof,  56 
Ind.  594  ;  Graham  v.  Martin^  64  Ind.  567  ;  Hhdlenburgerv. 
Blake,  67  Ind.  75. 

2.  In  suppbrt  of  his  answer,  at  the  trial,  '^  the  defend- 
ant offered  to  prove  by  James  L.  Yater,  a  competent  wit- 
ness, and  who  will  testify,  that  the  plaintiff,  in  1872  or 
1873,  lived  with  one  Mrs.  Kelley,  between  Baymiller  and 
Freeman  streets,  on  Eighth  street,  in  the  city  of  Cmcin- 
nati,  Ohio,  and  that,  at  the  time  the  said  plaintiff  lived 
with  the  said  Mrs.  Kelley,  the  said  Mrs.  Kelley  kept  a 
house  o^*  assignation  and  prostitution." 
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Objected  to  by  plaintiff,  objection  sustained  by  the 
court,  and  the  defendant  excepted. 

The  appellee  thinks  the  question  of  rejecting  the  above 
evidence  is  not  well  presented  in  the  record  : 

1.  Because  it  does  not  show  a  proper  objection  made, 
and  proper  exception  taken  at  the  time  ;  and, 

2.  Because  it  does  not  appear  that  the  witness,  Yater, 
was  sworn  and  placed  upon  the  stand,  and  the  question 
asked  and  the  answer  refused,  and  then  the  offer  to  prove 
the  facts  made. 

We  do  not  see  how  any  defect  in  the  objection  to  the 
evidence  made  by  the  appellee  can  prejudice  the  appel- 
lants. If  the  evidence  had  been  admitted  over  the  objec- 
tions of  the  plaintiff,  and  she  had  complained  of  the  rul- 
ing, then  it  would  behoove  her  to  show  that  the  objection 
was  properly  made,  and  the  exception  properly  reserved ; 
but  the  appellant  can  not  suffer  for  the  neglect  of  the  ap- 
pellee. It  is  true  that  the  record  does  not  show  that  the 
witness,  Yater,  was  on  the  stand,  or  had  been  sworn  and 
questioned,  when  the  objection  to  the  evidence  was  made. 
It  is  also  true  that  it  shows  nothing  to  the  contrary ;  and, 
not  showing  any  thing  to  the  contrary,  the  point  is  not 
well  presented.  We  can  not  presume  against  the  record. 
Every  thing  in  the  record  which  is  not  shown  to  be  wrong 
must  be  presumed  to  be  right.  If  the  appellee  desired  to 
reserve  this  point,  it  should  have  been  properly  brought 
into  the  record  and  presented  to  this  court.  We  must  hold 
that  the  objection  to  the  evidence  was  properly  taken,  and 
the  exceptions  properly  reserved. 

In  our  opinion  the  evidence  offered  was  proper,  and 
ought  to  have  been  received.  It  tended  to  prove  the  an- 
swer, and,  in  part,  to  establish  a  good  defence.  It  was, 
therefore,  error  to  sustain  an  objection  to  its  admission. 
Bell  V.  EatoTiy  28  Ind.  468  ;  Short  v.  Stotts,  58  Ind.  29. 

3.  At  the  trial  the  court  instructed  the  jury  as  follows: 


420  SUPREME  COURT  OF  INDIANA. 

Hunter  v.  Hatfield. 

"  11.  In  this  case  the  defendant  has  placed  upon  the 
files  of  this  court  an  answer  most  seriouly  affecting  the 
character  of  the  plaintiff.  This  he  has  a  right  to  do,  but 
he  does  so  at  his  peril ;  and,  if  you  believe  from  the  evi- 
dence that  the  defendant's  answer  is  untrue,  it  is  your 
duty  to  find  for  the  plaintiff*,  and  to  consider  the  charges 
made  against  the  plaintiff'  by  the  defendant,  so  far  as  the 
same  affect  her  character,  in  aggravation  of  damages,  and 
you  may  assess  exemplary  damages  for  the  wrong  done  to 
her,  the  plaintiff',  in  placing  upon  record  such  charges 
against  her  character.*' 

This  instruction  is  improper.  By  the  code  of  practice, 
"The  defendant  may  set  forth  in  his  answer  as  many 
grounds  of  defence,  counter-claim,  and  set-off*,  whether  le- 
gal or  equitable,  as  he  shall  have;"  and  it  must  not  be 
held  that  he  does  so  at  his  peril,  merely  because  he  can 
not  prove  them.  To  reject  the  evidence  that  tends  to 
prove  a  defence,  and  then  instruct  the  jury  that,  if  the 
defence  is  not  proved,  it  will  aggravate  the  damages,  are 
rulings  which  we  can  not  approve.  2  R.  S.  1876,  p.  62; 
Vail  v.  Jones,  31  Ind.  467. 

4.  The  court  also  gave  the  following  instruction  to  the 
jury,  over  the  objection  and  exception  of  the  appellant: 

"12.  If  the  defendant  has  failed  to  sustain  the  facts 
averred  in  his  answer,  by  a  fair  preponderance  of  the  evi- 
dence, you  are  at  liberty  to  assess  such  damages  in  your 
verdict  as  the  plaintiff'  has  sustained  on  account  of  the 
breach  of  the  contract,  to  which  you  may  add  such  amount 
for  all  the  wrongs  and  injuries  he  has  done  her  character." 

This  instruction  is  incorrect  for  the  same  reasons  which 
rendered  instruction  number  11  improper.  It  plainly 
points  to  what  is  averred  in  the  answer  as  matter  of  ag- 
gravation of  damages.  The  appellant  should  not  suffer 
damages,  in  this  case,  for  matter  unconnected  with  the 
breach  of  the  marriage  contract  averred  in  the  complaint. 
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If  even  the  facts  alleged  in  the*answer  had  been  malicious- 
ly published  of  and  concerning  the  appellee  as  a  libel,  they 
could  not  be  considered  as  aggravation  of  damages  in  an 
action  for  the  breach  of  a  promise  of  marriage. 

5.  Instruction  number  14  is  so  essentially  the  same  in 
principle  as  instructions  numbered  11  and  12,  that  we  may 
at  once  say,  without  setting  it  forth,  that  it  is  erroneous 
for  the  reasons  stated  above. 

6.  The  appellee  endeavors  to  convince  us  that  no  ques- 
tion aiising  under  the  motion  for  a  new  trial  is  properly 
presented  by  the  record,  because,  1,  the  motion  and  the 
causes  therefor  are  not  to  be  found  in  the  transcript,  ex- 
cept in  the  bill  of  exceptions ;  and,  2,^  because  the 
causes  assigned  for  a  new  trial  ai^e  not  sufficiently  specified. 

It  is  true,  the  motion  for  a  new  trial,  and  the  causes  as- ' 
signed  therefor,  are  not  found  in  that  part  of  the  record 
which  became  such  by  the  entry  of  the  clerk  upon  the  or- 
der book,  but  it  is  therein  stated,  after  verdict  returned, 
and  before  the  rendition  of  judgment,  that  *' thereupon  the 
defendant  files  his  written  motion  and  reasons  for  a  new 
trial,  which  are  in  the  words  and  figures  following,  to  wit, 
(here  insert)  which  motion  is  submitted,  and,  after  the  ar- 
gument of  counsel,  overruled  by  the  court;  and  defendant, 
by  counsel,  excepts."  In  the  bill  of  exceptions  the  motion 
and  the  causes  therefor  are  set  out  in  full.  We  think  this 
is  sufficient. 

It  is  true,  the  motion  for  a  new  trial,  and  the  causes  as- 
signed therefor,  become  a  part  of  the  record  without  a  bill 
of  exceptions,  but  they  may  also  be  made  a  part  of  the 
record  by  a  bill  of  exceptions ;  but  it  is  not  necessary  that 
they  should  be  presented  by  both  methods ;  either  is  suffi- 
cient. 

We  have  examined  the  causes  assigned  for  a  new  trial, 
and  conclude  that  they  are  sufficiently  specific.  They 
clearly  present  all  the  questions  complained   of  by  the  ap- 
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pellant  in  his  brief,  which  arise  under  the  motion  for  a 
new  trial.  Hill  v.  Newmanjil  Ind.  187  ;  Martin  v.  Hani' 
son,  50  Ind.  270  ;  Nichol  v.  Thomas^  53  Ind.  42. 

The  judgment  is  reversed,  at  the  costs  of  the  appellee; 
cause  remanded,  with  instructions  to  sustain  the  motion 
for  a  new  trial,  and  for  further  proceedings  according  to 
this  opinion. 

On  petition  for  a  rehearing. 

BiDDLE,  J. — The  appellee  petitions  us,  not  for  a  rehear- 
ing, but  to  decide  aa  additional  question,  namely  : 

Can  the  plaintiff  in  an  action  for  breach  of  promise  of 
marriage  introduce  evidence  to  prove  the  pecuniary  condi- 
tion of  the  defendant,  to  enhance  the  amount  of  damages  ? 

The  question  does  not  appeal  to  be  very  well  presented 
by  the  record.  It  was  not  necessary  to  the  decision  of  the 
case,  and  might  not  arise  on  another  trial.  For  these  rea- 
sons we  did  not  consider  it ;  but,  as  it  appears  from  the 
petition  that  it  will  arise  on  a  second  trial,  perhaps  it  is 
better  to  decide  it  now  than  to  leave  it  an  open  question 
for  future  appeal. 

We  think  it  is  settled  law  that  the  plaintiff,  in  an  action 
for  breach  of  promise  of  marriage,  may  show  by  evidence 
the  pecuniary  condition  of  the  defendant  at  the  time  of 
the  alleged  breach.  Mr.  Mayne,  in  his  work  on  Damages, 
Wood's  ed.,  says : 

'^  The  circumstances  which  aggravate  the  damages 
in  an  action  of  this  sort  are  so  obvious  as  to  require  no 
comment.  One  important  fact  consists  in  the  wealth  and 
social  position  of  the  defendant,  as  it  shows  what  the 
plaintiff  has  lost  by  the  breach  of  contract."  Mayne  Dam- 
ages, 653,  sec.  677.  Kerfoot  v.  Marsden,  2  F.  &  F.  160; 
Wood  V.  Hurd,  2  Bing.  N.  C.  166  ;  Millers. Rosier,  81  Mich. 
475 ;  Kniffen  v.  McConnell,  30  N.  Y.  285. 

We  have  found  no  case  holding  to  the  contrary  of  this 
rule. 
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As  to  other  questions  toachiDg  damages  in  such  cases, 
see  the  following  authorities :  King  v.  Kersey^  2  Ind.  402 ; 
Dryden  v.  KnowleSy  33  Ind.  148 ;  Cates  v.  McKinriey,  48 
Ind.  562  ;  Wilds  v.  Bogan,  57  Ind.  453  ;  2'obin  v.  Shaw,  45 
Me.  331 ;  Gravt  v.  WUey^  101  Mass,  856 ;  Lawrence  v. 
Cooke,  56  Me.  187 ;  Berry  v.  Da  Costa,  L.  R.,  1  C.  P.  331. 
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GEtlflNAL  ljiLW.~~AuauU  with  Intent  to  Kill.--'*  Feloniously"  equivalmt  to  ^^  417{ 

•*  UnlatpftUlf.^' — Affidavit  €md  Information. — Where  an  assault  with  in- 
tent to  kiU  is  charged  in  an  affidavit  and  information  to  have  been  made 
*'  feloniously/'  it  is  not  necessary  to  allege  that  it  was  made  **  unlawfully," 
as  the  former  word,  in  that  connection,  includes,  and  is  the  equivalent  of, 
the  latter. 

Same. — Criminal  Pleading  — It  is  sufficient  to  charge  such  offence  in  the 
language  of  the  statute  creating  and  defining  it. 

SAMt.'-Jurisdietu>nal  Foc^.— Where  the  information  for  such  a  felony  alleges 
that  the  defendant  **  is  now  in  custody  of  the  sheriff'  of  said  county  to 
answer  said  charge,  and  the  grand  jury  of  said  court  and  county  is  not 
now  in  session/'  it  states  jurisdictional  facts  sufficient  to  bring  the  case 
within  the  first  clause  of  the  act  of  March  29th,  1879,  Acts  1879,  p.  148. 
providing  what  felonies  may  be  prosecuted  by  affidavit  and  information. 

Samb. — Instruction. — Supreme  Court. — Practice. — Where  the  evidence  is 
not  in  the  record,  the  Supreme  Court  can  not  hold  erroneous  an  instruc- 
tion which  tells  the  jury,  in  a  prosecution  for  assault  with  intent  to  kill, 
that  the  intent  constitutes  the  gist  of  the  crime,  and  that,  "in  determining 
the  intent  of  the  defendant  to  commit  the  felony,  it  is  proper  for  you  to 
consider  the  acts  done,  the  words  spoken  and  the  instrument  used  by  the 
defendant  in  making  the  assault.  If  a  deadly  weapon  was  used,  the  intent 
may  be  inferred  by  you." 

Samb. — Refusal  to  give  Instruction.^ Presumption. — ^When  the  evidence  is 
not  in  the  record,  the  refusal  of  the  court  to  give  an  instruction  to  the  jury 
will  be  presumed  to  have  been  correct. 

From  the  Madison  Circuit  Court. 


424  SUPREME  COURT  OF  INDIANA, 


Shinn  v.  The  State. 


W.  A.  Kitting er,  A.  T.  Harrison y  W.  R.  Pierce j  C.  B.  Gi- 
rard,  H,  D.  Thompson  and  C.  jD.  Thorrvpson.  for  appellant 

T.  W.  WooWen,  Attorney  General,  5r.-B.  Or,  Prosecuting 
Attorney,  and  C.  L.  Henry y  for  the  State. 

NiBLACK,  J. — This  was  a  criminal  prosecution,  by  affida- 
vit and  information,  against  Kobert  Shinn,  for  an  assault 
with  intent  to  murder. 

The  substantial  part  of  the  affidavit,  after  naming  the 
proper  county  and  State,  was  as  follows : 

"Alfred  Coburn,  being  duly  sworn,  on  his  oath,  doth  say, 
that  Kobert  Shinn,  on  the  twenty-fourth  day  of  November, 

A.  D.  1879,  at  said  county  and  State,  did  feloniously  at- 
tempt to  commit  a  violent  injury  upon  the  person  of  John 

B.  Kiunard,  he,  the  said  Robert  Shinn,  then  and  there  hav- 
ing a  present  ability  to  commit  said  injury,  by  then  and 
there  feloniously,  purposely  and  with  premeditated  malice, 
shooting  at  and  against  the  said  John  B.  Einnard  with  a 
certain  revolver,  then  and  there  loaded  with  gunpowder 
and  leaden  ball,  which  the  said  Robert  Shinn  then  and 
there  in  his  hand  had  and  held,  with  intent  then  and  there 
and  thereby,  him,  the  said  John  B.  Einnard,  feloniously, 
purposely  and  with  premeditated  malice,  to  kill  and 
murder." 

The  information  followed  the  affidavit  in  its  description 
of  the  offence  charged  in  it,  concluding  with  the  additional 
allegation,  "and  the  said  Robert  Shinn  is  now  in  custody  of 
the  sheriff'  of  said  county  to  answer  said  charge,  and  the 
grand  jury  of  said  court  and  county  is  not  now  in  session." 

The  defendant  moved  the  court  to  quash  both  the  affida- 
vif  and  information,  but  his  motion  was  overruled. 
A  jury  found  the  defendant  guilty,  and  he  was  adjudged 
to  pay  a  tine  of  one  dollar  and  sentenced  to  five  years'  im- 
prisonment in  the  state-prison. 

It  is  objected  to  both  the  affidavit  and  information,  that 
it  was  not  alleged  in  them  that  the   assault   charged  was 


NOVEMBER  TERM,  1879.  425 

Shinn  v.  The  State. 

"nnlawfally*'  made.  The  assault  was,  however,  charged 
to  have  been  made  "feloniously,"  and  in  that  connection 
the  word  "feloniously"  has  been  held  to  include,  and 
hence  to  be  the  equivalent  of,  "unlawfully."  Greer  v.  The 
State,  50  Ind.  267  ;  Sloan  v.  The  State,  42  Ind.  570. 

It  is  also  objected  to  both  the  affidavit  and  the  infor- 
mation, that  facts  were  not  alleged  showing  the  then  pres- 
ent ability  of  the  defendant  to  commit  the  offence  charged. 
It  is  a  general  rule,  too  well  established  to  require  the 
citation  of  authorities  to  sustain  it,  that,  in  defining  a  crim- 
inal offence  in  an  indictment  or  information,  it  is  sufficient 
to  follow  the  language  of  the  statute  creating  the  offence. 
The  same  rule  applies,  of  course,  to  an  affidavit  upon 
which  information  is  founded. 

There  are  some  exceptions  to  this  rule,  but  we  do  not 
think  the  offence  charged  in  the  case  before  us  comes  with- 
in any  of  those  exceptions.  To  avoid  prolixity,  general 
pleading  is  allowed  in  all  cases  where  the  subject  compre- 
hends a  multiplicity  of  matter,  and  a  great  variety  of  facts. 
Moore  Crim.  Law,  sees.  170,  171.  The  assault  charged  in 
this  case  was  defined  in  substantial  accordance  with  the 
language  of  the  statute  declaring  the  offence,  and  falls 
within  that  class  of  eases  in  which  general  pleading  is 
allowed. 

As  to  the  information,  it  is  further  objected  that  it  did 
not  show,  as  a  jurisdictional  fact,  that  the  defendant  had 
not  been  indicted  for  the  offence  with  which  he  was 
charged.  The  act  of  1879,  page  143,  provides  "  That  fel- 
onies may  be  prosecuted  in  the  circuit  and  criminal  courts 
by  affidavit  and  information  in  the  following  cases : 

"  First,  When  any  person  is  in  custody  on  a  charge  of 
felony,  and  no  grand  jury  is  in  session. 

"  Second.  When  an  indictment  has  been  found  by  the 
gmnd  jury,  and  has  been  quashed. 
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"  Third.  When  a  canae  has  been  appealed  to  the  Su- 
preme Court,  and  reversed  on  account  of  defects  in  the 
indictment."     Acts  1879,  p.  143,  sec.  1. 

The  jurisdictional  facts  stated  in  the  information  appear 
to  us  to  have  brought  the  cause  fairly  within  the  fimt 
clause  of  the  act  set  out  as  above,  and  to  have  been  suffi- 
cient, therefore,  to  give  the  court  jurisdiction  to  try  the 
defendant  upon  the  information.  We  are  unable  to  see 
any  material  defect,  either  in  the  affidavit  or  information. 

Upon  the  trial  the  court  instructed  the  jury,  amongst 
other  things,  that  the  intent  constituted  the  gist  of  the 
crime  charged,  and  that,  "  in  determining  the  intent  of 
the  defendant  to  commit  the  felony,  it  is  proper  for  you  to 
consider  the  acts  done,  the  words  spoken  and  the  instru- 
ment used  by  the  defendant  in  making  the  assault.  If  a 
deadly  weapon  was  used,  the  intent  may  be  inferred  by 
you." 

The  appellant  urges  two  objections  to  this  instruction : 

1st.  That  it  erroneously  assumed  that  some  offence  had 
been  committed ; 

2d.  That  it  improperly  told  the  jury,  that,  if  a  deadly 
weapon  was  used,  the  intent  might  be  inferred  by  them. 

The  evidence  is  not  in  the  record  ;  hence  we  are  unable 
to  make  any  practical  application  of  the  instruction  to  the 
evidence.  It  may  have  been  that  upon  the  trial  therewas 
no  controversy  as  to  the  fact  that  some  offence  had  been 
committed,  and  that  the  evidence  had  gone  to  the  jurj' 
upon  that  assumption.  In  such  an  event,  the  court  was 
authorized  to  assume  in  its  instructions  that  an  offence  of 
some  kind  had  been  committed.  But  we  decide  nothing 
as  to  Avhat  the  instruction  did  or  did  not  assume. 
.  Again,  cases  have  often  arisen  in  which  the  jury  were 
authorized  to  infer  a  guilty  intent  from  the  nature  of  the 
weapon  used.  Moore  Grim.  Law,  sees.  18,  842.  This 
may  have  been  such  a  case.  In  the  absence  of  the  evi- 
dence, we  can  not  assume  that  it  was  not. 
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We  would  not  be  justified,  therefore,  in  holding  that 
the  instruction  complained  of  was  erroneously  given. 

Finally,  the  appellant  insists  that  the  court  erred  in  re-, 
fusing  to  give  an  instruction  asked  for  by  him  on  the 
trial.  But  that  objection  is  also  unavailing.  It  is  a 
well  recognized  rule  of  decision  in  this  court,  that, 
where  the  evidence  is  not  in  the  record,  the  refusal  of 
the  court  to  give  an  instruction  to  the  jury  will  be  pre- 
sumed to  have  been  correct.  Merrick  v.  The  StatCj  63  Ind. 
827. 

No  suflGicient  reason  has  been  shown  for  a  reversal  of  the 
judgment. 

The  judgment  is  affirmed,  with  costs. 


Watkins  v.  The  State. 

Criminal  Law. — Assault  and  Battery. — Ocniviction  before  Justice  of  Peace, 
Fraudulently  Procured  by  Defendant^  no  Bar  to  Indictment, — "Where  a 
person  has  fraudulently  procured  himself  to  be  complained  of,  before  a 
justice  of  the  peace,  for  an  assault  and  battery,  and  to  be  arrested  on  a 
warrant,  and  has  voluntarily  submitted  to  a  conviction  on  such  complaint, 
for  the  purpose  of  avoiding  the  effect  of  a  subsequent  complaint,  made  by 
the  injured  party,  which  he  believed  or  had  reason  to  believe  would  be 
made  against  him,  such  conviction  is  no  bar  to  a  subsequent  indictment 
for  the  same  offence. 

Samk  — Penalty. —  When  Conviction  not  deemed  Fraudulent — Under  the 
stuluteof  this  State,  the  legal  penalty  for  an  assault  and  battery  is  a  fine 
in  any  sum  "  not  exceeding  one  thousand  dollars,  to  which  may  be  added 
imprisonment  not  exceeding  six  months.*'  2  K.  8.  1S76,  p.  459,  sec.  7. 
Therefore,  in  such  case,  the  rule  can  not  apply,  that  when  the  legal  pen- 
alty is  exact  and  certain,  and  a  person  who  carries  on  a  prosecution  against 
himself  has  borne  it  in  full,  the  judgment  will  not  be  deemed  fraudulent 
in  law. 

From  the  Gibson  Circuit  Court. 
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C.  A.  Bu$kh%  for  appellant. 

T.  W.  Woollen^  Attorney  General,  and  W.  H.  TrlppAi, 
Prosecuting  Attorney,  for  the  State. 

HowK,  C.  J. — This  was  a  prosecution  against  tht  appel- 
lant, upon  affidavit  and  information  filed  in  the  circuit 
court,  on  the  10th  day  of  April,  1879,  for  an  assault  and 
battery  alleged  to  have  been  by  him  committed  on  the 
16th  day  of  February,  1879,  at  Gibson  county,  on  one  Le- 
nora  Watkins. 

To  the  information  the  appellant  answered  by  a  special 
plea  in  bar,  setting  up  his  former  conviction  of  and  for  the 
same  offence,  by  and  before  a  justice  of  the  peace  of  Gib- 
son county,  on  the  5th  day  of  April,  1879.  To  this  special 
plea  or  answer,  the  State,  by  its  attorney,  replied  iu  two 
paragraphs,  to  wit : 

1.  A  general  denial ;  and, 

2.  A  special  reply. 

The  appellant  demurred  to  the  special  reply,  for  the  al- 
leged insufficiency  of  the  facts  therein  to  constitute  are- 
ply,  which  demurrer  was  overruled  by  the  court,  and  to 
this  ruling  the  appellant  excepted. 

On  arraignment  the  appellant's  plea  was,  that  he  was 
not  guilty,  and,  by  consent,  the  issues  joined  were  tried  by 
the  court,  and  a  finding  was  thereon  made  for  the  State, 
that  the  appellant  was  guilty  as  charged,  and  assessing  his 
fine  in  the  sum  of  five  dollars  ;  and  judgment  was  rendered 
accordingly. 

The  only  error  assigned  by  the  appellant,  in  this  court, 
is  the  decision  of  the  circuit  court  in  overruling  his  de- 
murrer to  the  second  reply  of  the  State  to  his  special  plea 
or  answer.  Iu  this  second  reply,  the  State  alleged,  iu  sub- 
stance, that  the  said  conviction  and  judgment  before  the 
said  justice  of  the  peace,  as  set  out  and  averred  in  the  ap- 
pellant's plea  in  bar,  were  procured  by  the  fraud  of  the  ap- 
pellant, in   this,  that  the  appellant,  on   the   5th  day  of 
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April,  1879,  being  then  and  there  the  son  of  one  Purnell 
Watkins,  and  residing  with  and  at  the  home  of  said  Pur- 
nell Watkins,  requested  and  procured  him,  the  said  Pur- 
nell, to  make  the  affidavit  mentioned  in  said  plea  in 
bar ;  and  the  appellant  and  said  Purnell  Watkins  then 
and  there  agreeing  and  colluding  for  the  purpose  of  keep- 
ing said  offence,  charged  in  said  affidavit,  from  being  pros- 
ecuted in  good  faith,  and  from  being  prosecuted  in  the 
Gibson  Circuit  Court,  and  for  the  purpose  of  defeating  the 
ends  of  justice  by  procuring  a  low  and  inadequate  penalty 
to  be  assessed  against  the  appellant  for  said  offence,  went 
together  before  said  justice  on  said  day,  and  then  and 
there,  and  in  collusion  with  the  appellant,  and  at  his  spe- 
cial instance,  request,  desire  and  wish,  fraudulently  made 
and  filed  the  said  affidavit,  and  that,  after  the  formal  issu- 
ing of  a  warrant  by  said  justice,  and  the  formal  arrest  of 
the  appellant  on  said  warrant,  thereupon  the  appellant 
plead  guilty  to  the  charge  contained  in  said  affidavit,  and 
the  said  justice  thereupon  rendered  judgment,  assessing  a 
fine  against  the  appellant  for  said  offence  in  the  small  sum 
of  five  dollars,  and  being  the  same  judgment  mentioned  in 
said  plea  in  bar ;  that  in  the  making  of  the  said  affidavit  and 
the  filing  thereof,  and  in  the  pretended  trial  as  aforesaid, 
the  State  of  Indiana  was  not  then  and  there  represented 
and  was  no  pai*ty  to  said  judgment ;  that  the  fine  assessed 
against  the  appellant  in  said  judgment  was  wholly  inade- 
quate and  too  low  for  the  grave  and  particular  oftence 
charged  in  said  affidavit  and  the  information  herein  ;  that 
said  offence  was  in  the  appellant's  beating  Lenora  Wat- 
kins, who  was  then  and  there  the  appellant's  wife,  striking 
her,  the  said  Lenora,  with  a  ramrod  on  her  back  and 
shoulders  eight  or  ten  times,  with  great  severity,  and  then 
and  there  and  thereby  bruising  her  flesh  ;  that  the  said 
beating  and  striking  were  then  and  there  done  in  great  an- 
ger and  malice,  and  without  any  provocation  whatever; 
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that,  at  the  time  the  appellant  requested  the  said  Puruell 
Watkins  to  make  the  affidavit  as  aforesaid,  and  at  the  time 
of  the  filing  of  said  affidavit  and  of  the  rendition  of  said 
judgment  thereon,  and  all  the  time  from  the  time  of  the 
commission  of  said  offence,  as  charged  in  the  information 
herein,  up  to  the  time  of  the  rendition  of  said  judgment, 
the  appellant,  as  well  as  the  said  Purnell  Watkins,  be- 
lieved, and  had  good  reason  to  believe,  that  the  said  Le- 
nora  would  institute  a  prosecution  against  him,  the  appel- 
lant, for  said  offence ;  and  it  was  for  the  purpose  of  avoid- 
ing the  effect  of  such  a  prosecution,  begun  and  instituted 
by  said  Lenora  and  at  her  instance,  that  the  appellant 
procured  the  said  Purnell  Watkins  to  institute  said  pro- 
ceedings before  said  justice;  and  this  the  State,  by  its  at- 
torney, was  ready  to  verify.     Wherefore,  etc. 

It  seems  to  us  that  the  court  committed  no  error  in  ove^ 
ruling  the  appellant's  demurrer  to  this  special  reply,  for 
the  facts  alleged  therein,  if  true,  and,  as  they  are  well 
pleaded,  the  demurrer  admits  them  to  be  true,  show,  beyond 
all  question  or  room  for  doubt,  that  the  proceedings  before 
the  justice  were  instituted,  and  hi^  judgment  thereon  was 
obtained  against  the  appellant,  by  his  own  procurement, 
with  the  fraudulent  intent  and  purpose  to  defeat  and  bar 
thereby  a  prosecution  in  good  faith  by  the  injured  party. 
It  can  hardly  be  believed  that  any  man  would,  in  good 
faith,  institute  a  criminal  prosecution  against  his  own  son, 
for  the  purpose  either  of  vindicating  the  majesty  of  the 
law,  or  of  securing  the  just  punishment  of  the  guilty.  The 
law  on  the  subject  under  consideration  is  thus  stated  in 
section  1010  of  1  Bishop  on  Criminal  Law  : 

*'  But  sometimes  a  man,  conscious  of  guilt,  procures 
proceedings  against  himself,  and  suffers  a  slight  punish- 
ment, thinking  thereby  to  bar  a  prosecution  carried  on  in 
good  faith.  In  such  a  case,  if  the  first  proceeding  is 
really  managed  by  himself,  either  directly  or  through  the 
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ageucy  of  another,  he  is,  while  thus  holding  his  fate  *in 
his  own  hand,  in  no  jeopardy ;  the  plaintiff  State  is  no 
party  in  fact,  but  only  such  in  name;  the  judge  is  imposed 
upon  indeed,  yet  in  point  of  law  adjudicates  nothing ;  '  all 
is  a  mere  puppet-show,  and  every  wire  moved  by  the 
defendant  himself.' .  The  judgment  therefore  is  a  nullity, 
and  is  no  bar  to  a  real  prosecution." 

In  the  case  of  Commonwealth  v.  Dascom^  111  Mass.  404, 
the  doctrine  was  fully  sanctioned  and  approved,  that 
where  a  person  has  fraudulently  procured  himself  to  be 
complained  of  before  a  justice  of  the  peace,  for  an  assault 
and  battery,  and  to  be  arrested  on  a  warrant,  and  has  vol- 
untarily submitted  to  a  conviction  on  such  complaint,  for 
the  purpose  of  avoiding  the  effect  of  a  subsequent  com- 
plaint, made  by  the  injured  party,  which  he  believed  or 
had  reason  to  believe  would  be  made  against  him,  such 
conviction,  thus  procured  for  such  fraudulent  purpose, 
would  be  no  bar  to  a  subsequent  indictment  for  the  same 
offence.  To  the  same  effect  are  the  following  cases: 
Commonwealth  v.  Alderman^  4  Mass.  477 ;  The  State  v.  Little^ 
1  N.  H.  257 ;  Commonwealth  v.  Jackson^  2  Va.  Cas.  501 ;  The 
State  v.  Epps,  4  Sneed,  552  ;  The  State  v.  Green^  16  Iowa,  239 ; 
The  State  v.  Atkinson^  9  Humph.  677  ;  The  State  v.  Loxoryy 
1  Swan,  34;  The  State  v.  Clenny,  1  Head,  270; 
The  State  v.  Colmn,  11  Humph.  599 ;  The  State  v.  Yar- 
brought  1  Hawks,  78. 

The  appellant's  counsel  seems  to  rely,  in  argument,  upon 
the  law  as  stated  in  the  concluding  sentence  of  said  sec- 
tion 1010,  in  1  Bishop  on  Criminal  Law,  5th  ed.,  as  fol- 
lows: 

"  It  would  seem,  however,  that  here,  if  the  legal  penalty 
was  an  exact  and  certain  one,  and  the  person  thus  carry- 
ing on  the  cause  against  himself  had  actually  borne  it  in 
full,  not  merely  in  part,  the  State  would  have  suffered 
nothing,  and  so  the  judgment  would  not  be  deemed  in  law 
fraudulent." 
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'Conceding  that  the  sentence  quoted  contains  a  correct 
statement  of  the  law  applicable  to  the  case  mentioned 
therein,  as  perhaps  it  does,  it  seems  to  us  that  the  doc- 
trine therein  enunciated  would  not  apply  to  the  case  now 
before  us.  For,  under  the  statute  of  this  State,  the  legal 
penalty  for  an  assault  and  battery  is-  a  fine  in  any  sum 
"  not  exceeding  one  thousand  dollars,  to  which  may  be 
added  imprisonment  not  exceeding  six  months."  2  R.  S. 
1876,  p.  459,  sec.  7. 

It  can  )iot  be  said,  therefore,  that  the  legal  penalty  for 
an  assault  and  battery  is,  in  this  State,  an  exact  and  cer- 
tain one ;  nor  can  it  be  said,  upon  the  facts  alleged  in  the 
second  reply  in  this  case,  that  the  appellant  had  actnally 
borne  such  legal  penalty  in  full.  ^ 

The  appellant's  demurrer  to  the  special  reply  was  cor- 
rectly overruled. 

The  judgment  is  affirmed,  at  the  appellant's  costs. 
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MORTQAOIC — Promissory  Note. — Conveyance  of  Real  Estate  — Assumptim  of 
Mortgage  Debt. — Transfer  of  Note  to  Maker. — Intent  to  keep  alive.Subro' 
gation. — In  1872,  O.  and  D.  executed  their  promissory  note  to  T.,  for  i 
part  of  the  purchase  money  for  certain  real  estate.  At  the  same  time  thfy 
executed  a  mortgage  on  said  real  estate,  to  secure  the  note  mentioned. 
After  the  maturity  of  said  note,  T.  sold  and  transferred  it  by  parol  to  Dh 
one  of  the  makers,  at  the  same  time  transferring  to  him  the  mortf^age,  bt 
assignment  of  record.  D.  subsequently  sold  and  transferred  the  note  and 
mortgage,  in  the  same  manner,  to  S.  After  the  execution  of  said  note  and 
mortgage  and  before  the  maturity  thereof,  several  conveyances  of  Ibe 
mortgaged  premises  were  made,  the  grantee  in  each  case  taking  th« 
same,  by  the  terms  of  the  deed,  subject  to  such  mortgage,  aad  assumiog 
the  payment  of  said  note. 
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Held^  in  a  suit  by  S.,  praying  for  judgment  against  the  parties  so  assuming 
to  pay  the  note  and  for  the  foreclosure  of  the  mortgage,  that  ho  can  re- 
cover, it  being  shown  by  the  evidence  that  the  parties,  by  the  transfer  of 
the  note  and  mortgage  from  T.  to  D.,  did  not  thereby  intend  to  cancel 
them. 

Held^  also,  that  none  of  the  purchasers  of  the  property,  who  had  assumed  the 
payment  of  the  mortgage  debt,  were  injured  by  keeping  the  note  and  mort> 
gage  alive,  because,  if  the  transfer  to  D.  should  be  regarded  as  payment, 
then  O.  and  D.  would  be  subrogated  to  the  rights  of  T.  and  could  enforce 
their  claim  against  such  purchasers,  as  upon  the  mortgage. 

Held,  also,  that,  as  between  O.  and  D.  and  their  grantees,  it  was  the  duty  of 
the  latter  to  pay  the  note 

From  the  Marion  Circuit  Court. 

J,  R.  Parmelee  and  L,  L.  Norton^  for  appellant. 
J.  S.  Reid  and  I,  Klingensviith.  for  appellees. 

WoRDEN,  J. — The  complaint  in  this  case,  fited   by  the 
appellant  against  the  appellees  herein,  alleges  that  on  Feb- 
ruary 15th,  1872,  Frederick  Ostermeyer  and  Charles  Dam- 
meyer  executed  their  promissory  note   to   Henry   Tebbe 
for  the  sum  of  one  thousand  dollars,  payable  on  the   1st  of 
July,  1876,  being  given  for  a  part   of  the  purchase-money 
for  certain  real  estate  described,  situate  in   the  county   of 
Marion  ;  and  that  Ostermeyer  and  Dammeyer,  at  the  same, 
time,  executed  to  Tebbe  a  mortgage  on  the  property  to  se- 
cure the  payment  of  that  and  some  other  notes,  the  others, 
having  been  paid,  and  the  mortgage  was  duly  recorded ;, 
that  on  August  14th,  1876,  Tebbe  sold  and  transferred  the. 
note,  by  parol,  to  Dammeyer,  one  of  the  makers,  and  that 
on   January  11th,  1877,  Dammeyer  sold   and  transferred 
the  note  to  the  plaintiff,  by  parol ;  that  Tebbe  transferred 
the  mortgage  to  Dammeyer,  by  written  assignment  on  the 
record  of  the  mortgage,  and  that  Dammeyer,  in  like  man- 
ner, transferred  the  same  to  the  plaintiff;  that  the  note  re- 
mains due  and  unpaid ;  that,  after   the  execution   of  the^ 
mortgage,   Ostermeyer   and  Dammeyer,  with  their  wives,, 
executed  a  conveyance  of  the  mortgaged  premises  to  Nich- 
VoL.  LXVIII.— 28 
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olas  R.  Ruckle,  John  R.  Pierson  and  James  B.  Dickson, 
Ruckle  taking  an  undivided  one-half,  and  Pierson  and 
DickBon  each  an  undivided  one-fourth  of  the  premises. 
This  deed  was  recorded  December  5th,  1872,  and  the 
grantees  took  it  subject  to  the  mortgage,  agreeing  to  paj, 
among  others,  the  note  in  suit. 

On  June  17th,  1873,  Ruckle,  Pierson  and  his  wife,  and 
Dickson  and  his  wife  conveyed  the  property,  by  deed  duly 
recorded,  to  Cuvier  B.  Higgins  and  Andrew  Smith,  who 
took  the  property  subject  to  the  mortgage,  and,  as  part 
consideration,  assumed,  by  the  terms  of  the  dead,  the  pay- 
ment, among  others,  of  the  note  in  suit. 

On  July  21st,  1878,  Higgins  and  his  wife  conveyed,  by 
deed  duly  recorded,  the  undivided  half  of  the  property  to 
Reuben  D.  Logan,  who  took  it  subject  to  the  mortgage, 
and  assumed,  by  the  terms  of  the  deed,  to  pay  one-half  of  • 
the  note  in  suit,  as  well  as  one-half  of  those  which  have 
been  paid.  Prayer  fol*  judgment  against  the  parties  thus 
assuming  to  pay  the  note,  and  for  the  foreclosure  of  the 
mortgage. 

Logan  and  wife  pleaded  matter  intended  to  show  that 
the  note  had  been  paid  and  satisfied;  also  a  direct  answer 
of  payment ;  and,  further,  matter  intended  to  show  that 
the  plaintift*  was  not,  but  that  one  Andrew  Smith  was,  the 
real  party  in  interest.  We  deem  it  unnecessary,  for  the 
purposes  of  the  case,  to  examine  minutely  and  pass  upon 
the  answers  so  filed. 

The  cause  was  submitted  to  the  court  for  trial,  which  re- 
sulted in  a  finding  for  the  defendants,  and  judgment  over 
a  motion  by  the  plaintiff  for  a  new  trial. 

We  are  satisfied  that  the  finding  below  was  wrong. 
Long  before  the  note  was  due,  or  had  been  transferred  by 
Tebbe,  the  payee,  to  Dammeyer,  one  of  the  makers,  Oster- 
meyer  and  Dammeyer  had  sold  their  equity  of  redemption 
in  the  land,  and  had  the  assumption  of  their  grantees  to 
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pay  the  note.  As  between  Ostermeyer  and  Dammeyer 
and  their  grantees,  it  was  the  duty  of  the  latter  to  pay  the 
note.  The  transfer  of  the  note  by  the  payee  to  Dam- 
meyer,  one  of  the.  makers,  did  not  necessarily  cancel  it ; 
and  the  evidence  shows  conclusively  that  the  parties  did 
not  thereby  intend  to  cancel  it.  The  intent  was  to  keep 
the  note  and  mortgage  alive,  and  to  vest  the  right  thereto 
in  Dammeyer ;  and  there  is  no  good  reason  why  that  in- 
tent should  not  be  carried  out.  None  of  the  subsequent 
purchasers  of  the  property,  who  had  assumed  the  payment 
of  the  mortgage  debt,  were  injured  by  keeping  the  note 
and  mortgage  alive,  because,  if  the  transfer  to  Dammeyer 
should  be  regarded  as  payment,  then  Ostermeyer  and 
Dammeyer  would  be  subrogated  to  the  rights  of  Tebbe, 
and  could  enforce  their  claim  against  such  purchasers,  as 
upon  the  mortgage.    Josselyn  v.  Edwards^  67  Ind.  212. 

The  plaintift*  introduced  in  evidence  the  assignment  of 
the  mortgage  from  Tebbe  to  Dammeyer,  and  that  from' 
Dammeyer  to  the  plaintift',  as  alleged  in  the  complaint. 
Dammeyer  testified  as  a  witness  in  the  cause,  and  said, 
among  other  things,  as  follows  : 

"  The  way  I  came  to  get  the  note  was  this  :  Tebbe  came 
to  me  and  wanted  the  money,  and  he  and  I  went  to  Dr. 
Buck  to  see  about  it.  Tebbe  assigned  the  mortgage  to 
me  when  I  paid  the  money ;  he  sold  the  note  and  mort- 
gage to  me ;  I  paid  my  own  money  for  the  riote  and 
mortgage,  and  I  transferred  the  note  and  mortgage  to  Mrs. 
Smith."  * 

In  Howe  v.  Woodruffs  12  Ind.  214,218,  it  was  said,  quot- 
ing from  a  case  in  Maine  : 

"  *  It  is,  in  each  case,  a  question  of  intention  whether  or 
not  there  is  an  extinguishment  of  the  charge  upon  the 
estate.  If,  at  the  time  the  mortgage  is  taken  in,  the  in- 
tention to  extinguish  appeare,  that  is  decisive.  If  it  does 
not,  equity  presum.es  it  to  be  outstanding  or  extinguished^ 
as  the  interests  of  the  party  may  require.^ 
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Here  the  intention  of  the  parties  to  keep  the  note  and 
mortgage  alive  affirmatively  appears.  Upon  looking 
through  the  evidence,  we  find  nothing  in  it  that,  in  our 
opinion,  disparages  the  rights  of  Mrs.  Smith  as  the  holder 
of  the  note  and  mortgage,  or  that  shows  her  not  to  be 
the  real  party  in  interest,  or  that  the  note  has  been  paid. 

The  judgment  is  reversed,  with  costs,  and  ihe  cause  re- 
manded for  a  new  trial. 


Carter  et  al.  i*.  Zekblin,  Adm'r. 

Plkadinq. — Fraettce. — Joint  Demurrer. — Where  a  complaiQt  states  a  good 
cause  of  action  against  any  of  several  defendants,  a  jr>int  demurrer  by 
them,  for  aUeged  insufficiency  of  facts,  should  be  overruled. 

Contract  — Frontissoiy  Note. — Agreement  to  Pay  Orantor*a  Debts  in  Consid- 
eration of  Conveyance  of  Real  Estate, — Statute  of  Frauds. — The  payee  of  a 
promissory  note  may  maintain  an  action  upon  a  promise  made  by  A.  to 
the  maker,  to  pay  all  the  debts  of  the  latter,  in  consideration  of  the  con- 
veyance to  A.,  by  said  maker,  of  his  real  estate.  Such  promise  is  not 
within  the  statute  of  frauds,  and  A.  is  bound  to  pay  the  note  accordmg  to 
the  terms  thereof 

Deckdsnts*  EsTATKS. — Competency of  Witness. — Administrator. — "Where  A. 
is  a  party  defendant,  both  personally  and  as  administrator  of  the  estate  of 
£.,  and  ihe  issue  in  the  cause  is  between  the  estate  of  C.  as  plaintiff,  and  tbt 
estate  of  B.  and  A.  personally,  as  defendants,  and  no  judgment  can  be 
rendered  in  the  case  except  either  for  or  against  the  estate  of  B ,  or  for  or 
against  the  es^tte  of  C,  A.  is  not  a  competent  witness,  unless  required  to 
testify  by  the  opposite  party  or  by  the  court  trying  the  cause. 

Samk. — Judgment. — Supreme  Cmirt. — Non- Available  Error. — Fraetice.—ln 
such  cusoy  the  failure  of  the  court  to  render  judgment  against  A.  as  adnnin- 
istrator,  although  such  judgment  would  have  been  proper,  is  not  availabk 
in  the  Supreme  Ck>urt  to  reverse  a  judgment  properly  rendered  against  A. 
personally,  particularly  when  no  motion  for  judgment  against  A.,  as  ad- 
ministrator, and  no  objection  to  the  judgment  as  rendered,  were  made. 

BviDKNCB. — Order  of  Admtssion. — Dtscreiion  of  Court — Practice. — It  is 
within  ihe  SDund  discretion  of  the  court  to  admit  evidence  in  chief,  to 
sustain  the  action,  alter  the  defendant  has  closed  his  defence,  when  the  de* 
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fendant  still  has  an  opportunity  to  contradict  it ;  and  such  discretion  will 
have  to  be  greatly  strained  before  it  will  become  ground  to  reverse  the 
judgment. 

Samk. — Promissory  Note. — Release  of  Mnker.^  Subsequent  Admission  oj 
Liability. — Where  a  witness  for  the  defence,  m  a  suit  upon  a  promissory 
note,  testifies  that  the  payee  of  the  note,  ihe  plaintiff's  decedent,  had  re- 
leased the  defendant,  one  of  the  makers,  from  the  payment  of  a  note  other 
than  the  one  in  suit,  and  that  the  note  in  suit  was  mentioned  in  the  con- 
versation relative  to  the  release,  the  testimony  of  a  witness  for  the  plaintiff, 
showing  that  such  maker,  after  the  dealhof  the  payee,  admitted  the  valid- 
ity of  both  no^'s  and  said  he  would  pay  them,  is  properly  admissible. 

Same. — Musi  be  Valuable  Consideration /or  Release. — An  agreement  on  the 
part  of  the  payee  of  a  promissory  note,  to  release  the  maker  from  such 
note,  is  not  binding  and  will  not  release  such  maker,  unless  the  payee  re- 
ceives a  valuable  consideration  for  the  release. 

From  the  Madieou  Circuit  Court. 

H,  D.  Thompson^  J.  W.  Sansberry  and  JE.  B.  Goodykoontz, 
for  appellants. 

C.  L.  Hemy  and  W,  S.  Divert y  for  appellee. 

BiDDLB,  J. — The  complaint  of  the  appellee,  administra- 
tor of  the  estate  of  Manly  Richards,  against  the  appel- 
lants, avers  the  following  facts,  pleaded  in  due  form  : 

*•  That, on  the  10th  dayof  August,  1874,  Thomas  M.Car- 
ter and  Wesley  S.  Carter  made  their  promissory  note, 
payable  to  Manly  Richards  twelve  months  after  date,  for 
two  hundred  and  fifty  dollai'S,  without  relief  from  valua- 
tion or  appraisement  laws,  with  interest  at  ten  per  cent. 

till   paid;    that,   on   the   day   of  September,   1875^ 

Thomas  M.  Carter  sold  and  conveyed  to  Joseph  J.  Carter 
and  Thomas  E.  Carter  certain  real  estate,  in  consideration 
of  which  Joseph  J.  and  Thomas  E.  agreed  with  Thomas  M. 
Carter  to  pay  all  the  indebtedness  of  Thomas  M.,a  part  of 
which  was  the  said  note,  which  was  given  by  the  makers 
as  a  part  of  the  unpaid  purchase-money  for  certain  de- 
scribed lands  sold  and  conveyed  by  the  payee  to  the  mak- 
ers, who  sold  and  conveyed  the  same  to  John  R.  Baston, 
who  at  the  time  had  full  knowledge  of  the  note,  and  that 
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it  was  given  in  part  consideration  for  said  lands ;  that  one 
thousand  dollars  due  from  Baston  to  Thomas  M.  and 
Wesle}^  S.  still  remains  unpaid;  which  real  estate  Baston 
still  owns ;  and  that  Thomas  M.  and  Wesley  S,  have  no 
property  subject  to  execution.'* 

Prayer  for  judgment  against  Thomas  M.,  Wesley  S., 
Joseph  J.  and  Thomas  E.  Carter,  for  three  hundred  dol- 
lars, balance  due  on  the  note ;  that  it  be  declared  a  lien  on 
the  land,  etc. 

There  was  a  second  paragraph  of  complaint,  which  was 
aubsequently  dismissed,  leaving  the  above  first  paragraph 
the  only  complaint  in  the  record.  All  the  defendants  ex- 
cept Wesley  S.  Carter  demurred  jointly  to  the  complaint, 
for  want  of  facts.  Joseph  J.  Carter  demurred  separately 
to  the*  complaint,  for  want  of  facts  as  to  him.  These  de- 
murrers  were  overruled. 

As  no  question  is  presented  on  the  several  answers  and 
replies,  we  do  not  state  them.  Thomas  E.  Carter  died 
during  the  pendency  of  the  suit,  and  Joseph  J.  Carter  was 
appointed  the  administrator  of  his  estate,  and  a^such  was 
admitted  as  a  party  defendant. 

Trial  by  jury;  verdict  against  Thomas  M.  Carter  and 
Joseph  J.  Carter,  who  moved  for  a  new  trial,  which  was 
overruled.    Judgment  on  the  verdict,  and  appeal. 

The  first  five  assignments  of  error  in  this  court  question 
the  snfliciency  of  the  complaint,  and  may  all  be  considered 
together. 

The  argument  made  against  the  complaint,  on  behalf  ot 
the  defendants  jointly,  is,  that  it  does  not  contain  facts 
sufiicient  to  constitute  a  cause  of  action  against  them  all 
jointly.  The  joint  demurrer  does  not  reach  this  question: 
for,  if  it  contain  a  good  cause  of  action  against  any  one  ot 
the  joint  defendants,  it  should  be  overruled.  There  can 
be  no  doubt  that  it  contains  a  good  cause  of  action  against 
the  makers  of  the  note,  and,therefore,  it  was  properly  over- 
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ruled.  The  argument  against  the  complaint,  on  the  sepa- 
rate demurrer  of  Joseph  J.  Carter,  is,  that  the  facts  averred 
do  not  constitute  a  cause  of  action  against  him  separately. 
We  think  it  does.  It  alleges  an  agreement  made  by  him 
with  the  makers  of  the  note,  on  a  sufficient  consideration, 
to  pay  the  note  to  the  payee,  whose  estate  the  appellee  is 
administering.  Such  a  promise  for  the  benefit  of  a  third 
person  authorizes  him^to  maintain  an  action  upon  it.  This 
doctrine  is  well  settled.  Helms  v.  Keanis,  40  Ind.  124; 
Milier  V.  BUlimfsly, 41  Ind.  489  ;  McDill  v.  (?www, 43 Ind.  815 ; 
Haggeriy  v.  Johnston^  48  Ind.  41  ;  Crim  v.  Fitcliy  53  Ind. 
214 ;  Whitesell  v.  Beiney,  58  Ind.  108  ;  Loeb  v.  Wets,  64  Ind. 
285.  As  to  joint  and  separate  demurrers,  see  Berkshire  v. 
Shultz,  25  Ind.  523 ;  Betson  v.  The  State,  ex  reL,  47  Ind. 
64  ;  Durham  v.  Bischof,  47  Ind.  211 ;  Wilkerson  v..  Busty  57 
Ind.  172 ;  The  South  Side  Planing  Mill  Association  v.  The 
Cutler  ^  Savidge  Lumber  Co.,  64  Ind.  560. 

1.  It  is  contended  by  appellant  that  Joseph  J.  Carter, 
whose  testimony  was  rejected  by  the  court,  was  a  compe- 
tent witness  on  his  own  behalf  as  to  the  contract  between 
him  and  Thomas  M.  Carter.  It  does  not  appear  to  us  that 
the  court  erred  in  rejecting  the  testimony  of  Joseph  J. 
Carter.  He  was  a  party  defendant  in  person  and  as  ad- 
ministrator of  the  estate  of  Thomas  E.  Carter.  The  plain- 
tili'was  the  administrator  of  the  estate  of  Manly  Richards. 
The  ifcsue  was  between  the  estate  of  Manly  Richards  as 
plaintiff,  and  the  estate  of  Thomas  E.  Carter  and  Joseph 
J.  Carter,  personally,  as  defendants.  No  judgment  could 
be  rendered  in  the  case,  except  either  for  or  against  the 
estate  of  Manly  Richards,  or  for  or  against  the  estate  of 
Thomas  E.  Carter.  Joseph  J.  Carter  was,  therefore,  an 
incompetent  witness  on  two  grounds;  and  as  he  was  not 
required  to  testify  by  the  opposite  party,  nor  by  the  court 
trying  the  cause,  the  ruling  below  is  correct.  Malady  v. 
McEnary,  80  Ind.  278 ;   Peacock  v.  Albin,  39  Ind.  25 ;  Wil- 
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Hams  V.  Allen,  40  Ind.  295 ;  Jenks  v.  Opp,  43  Ind.  108; 
Hoadley  v.  Hadley,  48  lud.  452 ;  Modlin  v.  The  North- 
Western  Turnpike  Co.,  48  Ind.  492. 

2.  The  admission  of  the  testimony  of  Mary  J.  Carter, 
as  rebutting  evidence,  is  complained  of  by  the  appellants, 
on  the  ground  that,  if  admissible  at  all,  it  should  have 
been  introduced  in  chief;  but  the  bill  of  exceptions  shows 
that  the  testimony  of  Mary  J.  Carter  was  in  response  to 
the  testimony  of  Rebecca  Carter,  touching  an  alleged  re- 
lease, called  out  by  the  appellant  in  his  defence.  This  be- 
ing the  case,  the  testimony  was  properly  admitted.  Be- 
sides, William  Carter  was  allowed  to  testify  in  rebuttal, 
without  objection,  to  the  same  conversation  testified  to  by 
Mary  J.  in  rebuttal.  There  is  no  error  in  these  rul- 
ings. It  should  be  remarked,  too,  that  it  is  within  the 
sound  discretion  of  the  court  to  admit  evidence  to  sustain 
the  action  in  chief,  after  the  defendant  has  closed  his  de- 
fence, when  the  defendant  still  has  an  opportunity  to  con- 
tradict it ;  and  such  discretion  would  have  to  be  greatly 
strained  before  it  would  become  ground  to  reverse  the 
judgment. 

tS.  It  is  also  insisted  by  the  appellant  that  the  evidence 
is  insufficient  to  sustain  the  verdict,  because  it  shows  by 
the  testimony  of  Rebecca  Carter  that  Manly  Richards,  in 
his  lifetime,  for  a  valuable  consideration,  released  Thomas 
M.  Carter  from  the  payment  of  the  note.  We  do  not  read 
the  testimony  of  Rebecca  Carter  in  that  light.  Her  testi- 
mony as  to  a  release,  whatever  it  might  prove,  was  in 
reference  to  a  note  for  five  hundred  and  fifty  dollars,  and 
not  to  the  note  in  suit,  althoufi^h  that  was  mentioned  in 
the  same  connection ;  besides,  the  testimony  of  Mary  J. 
Carter  shows  that  Thomas  M.  Carter,  after  the  death  of 
Manly  Richards,  admitted  the  validity  of  both  notes,  and 
said  that  he  would  pay  them.  This  would  contradict  the 
fact  that  he  had  been  released  on  either  note.   We  can  not 
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disturb  the  verdict  for  the  want  of  evidence  to  support  it. 
The  evidence  appears  to  us  to  be  suflBlcieut. 

4.  The  court  instructed  the  jury  that  "An  agreement 
on  the  part  of  Manly  Richards  to  release  Thomas  M.  Car- 
ter from  the  note  in  suit  would  not  be  binding,  and  would 
not  release  him,  unless  Manly  Richards  received  a  con- 
sideration or  a  compensation  for  so  doing."  This  instruc- 
tion is  correct,  as  stating  a  legal  principle.  Besides,  when 
we  look  into  the  evidence  and  see  that  the  alleged  release, 
if  any  was  ever  made,  was  by  parol  and  without  any  con- 
sideration, it  is  very  clear  that  the  appellant  has  not  been 
injure^  by  the  instruction. 

4.  The  court  refused  a  certain  instruction  asked  by  the 
appellants.  We  need  not  set  out  this  instruction  ;  for,  if 
the  one  above  noticed  was  properly  given,  it  can  not  be 
contended  that  the  other  was  improperly  refused. 

6.  The  appellant  insists  that  the  promise  of  Joseph  J. 
Carter  is  within  the  statute  of  frauds.  We  have  frequently, 
in  such  cases,  decided  otherwise.  See  the  authorities, 
swpra. 

7.  It  is  also  complained  of  as  erroneous,  that  the  court 
did  not  render  judgment  against  Joseph  J.  Carter,  as  the 
administrator  of  the  estate  of  Thomas  E.  Carter.  Perhaps 
such  a  judgment  might  have  been  properly  rendered  by 
the  court  in  the  case;  but  we  can  not  see  what  ground 
that  affords  to  reverse  a  judgment,  properly  rendered, 
against  Joseph  J.  Carter  personally  ;  and  surely  Joseph  J. 
Carter  can  not  complain,  as  administrator,  because  there 
is  no  judgment  against  him  as  such  administrator.  Nor  is 
there  any  ground  for  Thomas  M.  Carter,  he  being  a 
maker  of  the  note,  to  complain  of  the  judgment.  Besides, 
we  do  not  find  in  the  record  any  motion  for  such  judg- 
ment, nor  any  objection  or  exception  to  the  judgment  as 
it  is  rendered. 

8.  The  judgment  is  rendered  according  to  the  terms  of 
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the  note,  without  relief  from  valuation  or  appraisement 
laws.  This  is  proper.  Thomas  M.  Carter  is  a  maker  of 
th'e  note,  and  Joseph  J.  Carter  undertook  to  pay  the  same 
note  to  the  payee,  as  part  of  the  consideration  for  the  land  he 
hought  of  Thomas  M.  Carter,  and  isboundto  payitaecord- 
ing  to  the  terms  of  the  note.  This  question  was  settled  in 
the  case  of  The  South  Side  Planing  Mill  Ass'n  v.  The  Cutler 
^  Savidge  Lumber  Co.,  cited  above. 

We  have  thus  examined  the  questions  presented  by  the 
record  and  discussed  by  the  parties  in  their  briefs,  and 
find  no  error. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellants. 


£ercheval  et  al.  v.  Lamar  st  al. 

6heriff*s  Sale. — Proceedxng  io  set  Aside. — Defective  Descriptitm  of  Proper- 
iy. — Execution. —  Vacating  Satisfaction  of  Judgment — Pleading. — In  a 
proceeding  to  have  a  &heriff';s  sale  set  aside,  a  receipt  on  an  execution  can- 
celled and  declared  void,  satisfaction  of  a  certain  judgment  vacated  and 

.  set  aside,  and  the  judgment  declared  in  full  force  from  the  rendition  there* 
of,  the  complaint  alleged  the  recovery  of  the  judgment  by  the  plaintiff 
against  the  defendant,  the  levy  of  the  execution  by  the  sheriff  upon  certaii 
land  of  the  defendant,  the  advertisement  and  sale,  and  the  purchase  thereof 
by  the  plaintiff  to  satisfy  his  judgment ;  it  further  alleged  thm 
the  plaintiff*  received  the  sheriff  s  certificate  and  deed,  and  that  the 
execution  was  returned  satisfied  :  that  in  the  lew.  advertisement  of  sale, 

m 

certificate  of  sale  and  deed,  the  land  was  described  as  follows  :  "  A  part  of 
sections  five  (6)  and  eight  (8),  in  township  seven  (T)  south,  of  range  five 
(5)  west,  14  acres  ;  *'  that  the  pretended  sale,  and  the  deed  made  in  pur- 
suance thereof,  constituted  the  sole  consideration  for  the  plaintififs  receipt 
upon  the  execution,  and  for  the  apparent  satisfaction  of  his  judgment 
Held^  that  the  description  is  so  defective  as  to  convey  nothing,  the  oomplaint 
sufficient,  and  the  plaintiff  entitled  to  the  relief  sougbt 

From  the  Spencer  Circuit  Court. 
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C.  A.  DeBruler  and  E.  i?.  HatfieM,  for  appellants. 
A.  L.  Roache,  E.  H.  Lamme,  F,  M.  Finch,  J.  A.  FincK 
D.  T.  Laird  and  J.  W.  Laird,  for  appellees. 

Scott,  J. — The  plaintiifs  tiled  a  complaint  to  have  a 
sheriff's  sale  set  aside  and  a  receipt  on  an  execution  can- 
celled and  declared  void,  and  satisfaction  of  a  certain  judg- 
ment vacated  and  set  aside,  and  the  judgment  in  favor  of 
the  plaintiffs,  and  against  the  defendants,  declared  in  full 
force  from  the  rendition  thereof. 

The  complaint,  as  to  the  facts  alleged,  is  substantially 
this : 

At  the  January  term  of  the  Spencer  Circuit  Court,  1875, 
the  appellants  recovered  a  judgment  against  the  appellees. 
Execution  was  levied,  or  attempted  to  be  ievied,  by  the 
sheriff*,  upon  certain  land  of  the  appellee  Lamar.  The 
land  was  advertised  for  sale,  and,  on  the  24th  day  of  April, 
1875,  was  sold  by  the  sheriff,  and  bought  in  by  the  appel- 
lants, for  the  amount  of  the  balance  due  on  their  judgment 
and  costs,  a  portion  having  been  before  collected.  The 
appellants  received  the  sheriff's  certificate  of  purchase, 
and,  at  the  expiration  of  twelve  months  from  the  date  of 
the  sale,  they  received  a  sheriff's  deed  to  the  property,  and 
the  execution  was  returned  satisfied. 

In  the  levy,  the  advertisement  of  sale,  the  certificate  of 
sale  and  the  deed,  the  land  is  described  as  follows  : 

"A  part  of  sections  five  (5)  and  eight  (8),  in  township 
seven  (7)  south,  of  range  five  (5)  west,  14  acres.'* 

It  is  further  alleged  in  the  complaint  that  the  pretended 
sheriff's  sale,  and  the  deed  made  in  pursuance  thereof,  con- 
stituted the  sole  and  only  consideration  for  thoir  receipt 
upon  the  execution,  and  for  the  apparent  sutisfacTiou  of 
their  iudgrment. 

A  demurrer  for  want  of  sufficient  facts  was  sustained  to 
the  complaint  u^id  exception  entered,  and  judgment 
rendered  against  the  appel-ants  for  costs.     This  ruling  of 
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the  circuit  court  presents  the  only  question  to  be  deter- 
mined in  this  court. 

The  description  in  the  levy,  ce]i;ificate  and  deed,  is  so 
utterly  defective  as  to  convey  absolutely  nothing.  If  the 
appellants  got  nothing  by  their  purchase,  by  reason  of  the 
defective  proceeding,  their  judgment  is  not  satisfied  in 
equity,  and  they  are  entitled  to  have  the  levy,  sale,  deed 
and  entry  of  satisfaction  set  aside,  and  their  judgment  re- 
invigorated  and  declared  in  full  force  from  the  rendition 
thereof. 

This,  as  we  think,  is  in  accordance  with  sound  prin- 
ciples, and  is  sanctioned  by  authority.  In  Hughes  v. 
StreeteVy  24  111.  648,  Walker,  J.,  in  passing  on  this  ques- 
tion, uses  the  following  language  : 

"  But  we  have  no  such  reference,  and  we  have  no  doubt 
that  the  description  is  so  defective  that  no  title  whatever 
passed  by  the  sale.  This  being  the  case,  the  defendant  in 
error  did  not  obtain  any  thing  by  his  purchase,  and  has  an 
equitable  right  to  have  the  levy  and  sale  set  aside,  and  au 
execution  awarded,  by  which  he  may  acquire  the  benetit 
of  his  judgment." 

We  think  this  is  unquestionably  the  just  and  equitable 
rule. 

The  circuit  court  erred  in  sustaining  the  demurrer 
to  the  complaint.  The  judgment  is  reversed,  with  costs; 
cause  remanded,  with  instructions  to  the  circuit  court  to 
overrule  the  demurrer  to  the  complaint,  and  for  further 
proceedings  in  accordance  with  this  opinion. 


•     9 


Krutz  v.  Griffith,  Administrator. 

Chakois  of  JvDQR.—Affidant— Discretion  of  Court — MhUm  of  Qmrt.'-Slat' 
uie  ConsiruetL^Vf  here  an  affidavit  is  filed  for  a  change  of  judge,  on  ao* 
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count  of  his  bias,  prejudice  or  interest,  which  affidavit  complies  with  tho 
requirements  of  the  seventh  clause  of  section  207  of  the  practice  act,  2  R. 
S.  1876,  p.  119,  the  court  below  has  no  discretion,  but  must  grant  the 
change  ;  and  a  rule  of  such  court  which  requires  the  affidavit  to  state  that 
the  party  believes  he  has  a  good  cause  of  action  or  defence,  and,  if  a  de- 
fendant, in  general  terms,  the  character  of  the  defence,  and  also  that  the 
application  is  not  for  delay,  is  not  such  as  the  court  is  authorized,  by  sec- 
tion 14,  2  R.  S.  1876,  p.  9,  to  make,  being  repugnant  to  the  statute,  and  is 
therefore  void. 
Sx^K.— Amending  Act  of  March  5th,  1877.— The  act  of  March  5th,  1877,  Acts 
1877,  Reg.  Scss.,  p.  103,  amending  section  207  of  the  practice  act,  supra, 
does  not  change  the  seventh  clause  thereof,  and  is  not  applicable  to  an  affi- 
davit and  motion  for  a  change  of  judge. 

From  the  Switzerland  Circuit  Court. 

J.  A.  WorkSy  J.  D.  Works  and  J.  A.  WorkSy  Jr.y  for  ap- 
pellant. 

S.  Carter  and  W.  R.  Johnston^  for  appellee. 

HowK,  C.  J. — This  was  a  suit  by  the  appellee,  against 
the  appellant  and  another,  to  recover  the  amount  alleged 
to  be  due  on  a  promissory  note.  The  cause  was  put  at 
issue  as  to  the  appellant,  and  dismissed  as  to  the  other  de- 
fendant. The  issues  joined  were  tried  by  the  court,  and  a 
finding  made  for  the  appellee ;  and  the  appellant's  motion 
for  a  new  trial  having  been  overruled  and  his  exception 
entered  to  this  ruling,  judgment  was  rendered  by  the  court 
on  its  finding. 

Errors  have  been  assigned  by  the  appellant  in  this  court, 
which  call  in  question  the  several  decisions  of  the  circuit 
court  adverse  to  him  We  need  not  set  out  these  alleged 
errors ;  for,  by  the  written  agreement  of  the  parties,  the 
cause  is  submitted  to  this  court  for  decision  upon  the  sin- 
gle question,  whether  or  not  the  circuit  court  erred  in 
overruling  the  appellant's  motion  for  a  change  of  venue 
from  the  regular  judge  of  said  court.  The  record  shows, 
that  on  the  second  juridical  day  of  the  October  term,  1877, 
of  the  court  below,  on  the  first  appearance  of  the  appel- 
lant in  this  action,  he  filed  his  affidavit  for  such  change  of 
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judge.    Omitting  merely  formal  matters,  this  affidavit  vas, 
in  substance,  as  follows  : 

"  The  above  named  defendant,  "William  G.  Krutz,  being 
duly  sworn,  upon  his  oath  saye  that  he  is  the  principal  de- 
fendant in  the  above  cause,  the  defendant  Harry  Eratz 
being  but  surety  for  him.  He  further  swears  that  he  and 
his  codefendant  can  not  have  a  fair  and  impartial  trial  of 
the  above  entitled  cause  before  the  Hon.  John  G.  Berk- 
shire, the  judge  of  said  court,  before  whom  the  sanie  is 
now  pending,  on'  account  of  the  bias  anc^  prejudice  of  said 
judge  against  them,  which  bias  and  prejudice  affiaut  sajs 
exist.  Affiant  further  swears  that  he  can  not  be  sworn  b 
this  affidavit  efore  the  clerk  of  said  court,  without  great 
inconvenience  and  expense,  for  the  reason  that  he  is  a  resi- 
dent of  the  State  of  Kansas.  •* 

(Signed,)  "Wm.  G.  Krutz." 

The  affidavit  appeared  to  have  been  subscribed  and 
sworn  to  by  the  appellant,  before  a  notary  public  of  the 
State  of  Kansas,  on  the  11th  day  of  October,  1877. 

The  appellant's  motion  for  such  change  of  venae,  or 
change  of  judge,  was  overruled  by  the  court,  for  the  rea- 
son that  the  above  affidavit,  in  support  of  his  said  motion, 
did  not  comply  with  the  following  rule  of  said  court: 

**15.  The  affidavit  for  a  change  of  venue  or  of  trial 
from  the  judge  shall  state  that  the  party  is  informed  and 
believes  that  he  has  a  good  cause  of  action  or  defence,  and, 
if  a  defendant,  in  general  terms,  the  character  of  the  de- 
fence ;  the  affidavit  shall  likewise  state  that  the  applica- 
tion is  not  for  delay." 

It  will  be  seen  that  the  appellant's  affidavit,  in  this  case, 
did  not  comply  with  the  requirements  of  the  foregoing 
rule  of  the  court,  in  the  following  particulars  : 

1.  It  did  not  state  that  the  appellant  was  informed  and 
believed  that  he  had  a  good  defence  ; 

2.  It  did  not  state,  in  general  terms  or  otherwise,  the 
character  of  his  defence ;  and^ 
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8.  It  did  not  state  that  his  application  was  not  made 
for  delay. 

The  seventh  cause  or  clause  in  section  207  of  the  prac- 
tice act,  as  amended  by  an  act  approved  March  5th,  1859, 
provides  as  follows  : 

*'  Seventh.  When  either  party  shall  make  and  file  an 
affidavit  of  the  bias,  prejudice  or  interest  of  the  judge  be- 
fore whom  the  said  cause  is  pending,  the  said  court  shall 
grant  a  change  of  venue."     2  R.  S.  1876,  p.  119. 

The  appellant's  affidavit,  in  the  case  now  before  us,  Com- 
plied strictly  and  almost  literally  with  the  requirements  of 
tliis  clause  of  the  statute.  This  court  has  often  decided 
that,  where  an  affidavit  was  filed  for  a  change  of  judge,  on 
account  of  his  bias,  prejudice  or  interest,  the  court  below 
has  no  discretion,  but  must  grant  the  change.  Shattuck  v. 
Myers,  13  Ind.  46;  Goldsby  v.  The  State,  18  Ind.  147; 
Mershon  v.  7%e  State,  44  Ind.  598 ;  and  Fisk  v.  The  Patriot, 
etc.,  Turnpike  Co.,  54  Ind.  479.  It  does  not  appear,  how- 
ever, in  any  of  the  cases  cited,  that  the  application  l*or  a 
change  of  judge  had  been  refused  below,  for  the  reason 
that  the  affidavit  on  which  the  applicp,tion  was  founded 
did  not  comply  with  the  requirements  of  a  rule  of  the 
court  in  which  it  had  been  filed,  and  therein  those  cases 
diflTer  from  the  case  now  before  us. 

In  section  14  of  "An  act  providing  for  an  organization 
of  circuit  courts,"  etc.,  approved  June  Ist,  1852,  it  is  pro- 
vided as  follows : 

"  Sec.  14.  The  said  courts  shall  adopt  rules  for  conduct- 
ing the  business  therein,  not  repugnant  to  the  laws  of  this 
State,  and  in  everything  relating  to  simplifying  and  ex- 
pediting the  proceedings  and  decisions  of  causes,  present- 
ing distinctly  the  points  in  issue  in  trials  by  jury,  dimin- 
ishing costs,  and  remedying  imperfections  that  may  be 
found  to  exist  in  the  practice,  the  rules  of  such  court  shall 
be  in  comformity  with  those  prescribed  by  the  Supreme 
Court  on  the  same  subject."     2  R.  S.  1876,  p.  9. 
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In  construing  the  provisions  of  this  section  of  the  stat- 
ute, as  applicable  to  rules  of  court  in  relation  to  motions  for 
a  change  of  venue,  or  change  of  judge,  it  has  been  repeated- 
ly decided  by  this  court,  in  both  criminal  and  civil  causes, 
that  a  rule  of  court  requiring  that  an  application  for 
change  of  venue,  or  change  of  judge,  must  be  made  on  or 
before  a  day  specified  in  the  progress  of  the  cause,  and  pro- 
viding that,  if  not  thus  made,  it  will  not  be  entertained  or 
allowed,  is  "  not  repugnant  to  the  laws  of  this  State/'  and 
is  such  a  rule  as  the  circuit  courts  are  authorized  to  make. 
Redman  v.  The  State,  28  Ind.  205  ;  Galloway  v.  The  State, 
29  Ind.  442;  Whittem  v.  The  State,  36  Ind.  196;  Truittw 
Truitt,  88  Ind.  16 ;  The  Jeffersovville,  etc.,  R.  R.  Co.  v. 
HendriclfS,  41  Ind.  48  ;  and  Bennett  v.  Ford,  47  Ind.  264. 

We  know  of  no  case,  however,  in  this  court,  wherein  a 
rule  requiring  the  applicant  for  a  change  of  venue  or  of 
judge  to  embody  in  his  affidavit  for  such  change  matters 
of  fact,  information  or  belief,  which  are  not  specified  in  nor 
required  by  the  terms  of  the  statute,  has  been  upheld  and 
sustained.  It  seems  to  us  that  the  rule  of  the  court  below, 
above  set  out,  in  jeach  one  of  the  three  particulars  above 
specified,  is  repugnant  to  the  statute,  and  is  therefore  void, 
where,  as  in  this  case,  the  application  is  for  a  change  of 
judge.  In  such  case,  when  a  party  has  made  and  filed 
his  affidavit  of  the  bias,  prejudice  or  interest  of  the  judge 
before  whom  the  cause  is  pending,  such  party  has  done  all 
that  the  statute  requires  him  to  do,  and  he  is  then  entitled 
of  right,  absolutely  and  unconditionally,  to  a  change  of 
judge.  This  is  so,  as  it  seems  to  us,  whether  he  had  been 
informed  and  believed  or  not,  that  he  had  a  good  defence, 
and  whether  his  application  was  or  was  not  made  for 
delay. 

In  our  opinion,  therefore,  the  court  erred  in  overruling 
the  appellant's  motion  for  a  change  of  judge.  This  ruling 
of  the  court  was  assigned  by  the  appellant  as  a  cause  for 
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a  new  trial  in  his  motion  therefor ;  and,  for  this  cause,  we 
think  that  his  motion  for  a  new  trial  ought  to  have  been 
sustained  by  the  court. 

The  act  of  March  5th,  1877,  amending  said  section  207 
of  the  practice  act,  as  amended  by  the  above  mentioned 
act  of  March  5th,  1859,  in  no  manner  changes  the  said 
seventh  clause  of  said  section  above  quoted,  and  is  not  ap- 
plicable to  an  afiidiivit  and  motion  for  a  change  of  judge. 
Acts  1877,  Reg.  Sess.,  p.  103. 

The  judgment  is  reversed,  at  the  appellee's  costs, 
and  the  cause  is  remanded,  with  instructions  to  sustain 
the  appellant's  motion  for  a  new  trial,  and  for  further  pro- 
ceedings not  inconsistent  with  this  opinion. 


Fisher  et  al.  v.  Wilmoth. 

Contract. — Promise  io  Pay  Debt  of  Another, — Statute  of  Frauds, — Ptomis- 
9ory  Note. — Assigyiment  for  Benefit  of  Creditors, — B.  was  indebted  to  A., 
and  executed  to  bim  his  promissory  note  for  tbe  amount.  Before  tbe 
maturity  of  tbe  note,  B.  made  an  assignment  of  bis  property  to  C,  for  the 
benefit  of  bis  creditors.  Soon  afterward  B.  made  a  compromise  witb  bis 
creditors,  by  which  it  was  agreed  that  D.  should  take  the  property  so  as- 
signed to  C,  and  upon  certain  specified  terms  pay  tbe  debts  of  B  .includ- 
ing th«3  note  \\ii\d  by  A.  '  Thereupon  tbe  property,  consisting  of  a  large 
quantity  of  merchandise,  notes  and  accounts,  was  turned  over  to  D.,  who 
went  into  possession  thereof  under  said  agreement. 

Held^  that  the  promise  of  D.  is  not  within  the  statute  of  frauds,  and  that  A. 
may  maintain  a  suit  thereon  for  tbe  amount  of  bis  claim. 

From  the  Benton  Circuit  Court. 

M,  H,  Walker^  D,  Smithy  J.  M,  Larue  and  F.  B.  Everett^ 
for  appellants. 

L.  P.  7%om/?5ow,  for  appellee. 

Vol.  LXVIII.— 29 


450  SUPREME  COURT  OF  INDIANA. 


Fisher  et  al.  v,  Wilmoth* 


NiBLACK,  J. — ^Action  by  Joel  C.  Wilmoth,  against 
Richard  Manke,  William  Fisher,  John  Fisher  and  Jacob 
Fisher,  for  failure  to  pay  a  promissory  note.  The  com- 
plaint was  in  five  paragraphs. 

Demurrers  were  overruled  to  the  first,  second  and  fifth 
paragraphs,  and  sustained  as  to  the  third  and  fourth. 

There  was  a  return  of  "  not  found,"  as  to  William 
Fisher,  and  Manke  made  default.  John  Fisher  and  Jacob 
Fisher  answered  in  general  denial.  There  was  a  verdict 
for  the  plaintift',  a  motion  for  a  new  trial,  and  judgment 
on  the  verdict. 

Errors  are  severally  assigned  by  John  Fisher  and  Jacob 
Fisher,  the  only  appellants  here,  upon  the  overruling  of  the 
demurrer  to  the  first  and  second  paragraphs  of  the  com- 
plaint, and  upon  the  refusal  of  the  court  to  grant  a  new 
trial. 

The  first  paragraph  of  the  complaint  stated,  that  on 
the  1st  day  of  June,  ]876,  the  said  Richard  Manke  and 
William  Fisher,  being  partners  in  business,  executed  to 
the  plaintiff,  by  their  firm  name  of  Manke  &  Fisher, 
their  promissory  note  for  the  sum  of  four  hundred 
and  twenty-five  dollars,  with  ten  per  cent,  interest 
and  attorney's  fees,  payable  on  the  Ist  day  of  Oc- 
tober then  next  ensuing ;  that  on  the  10th  day  of 
August,  1876,  the  said  Manke  &  Fisher  made  an  assign- 
ment of  their  property  to  one  William  Uughes,  for  the 
benefit  of  their  creditors ;  that  soon  thereafterward 
Manke  &  Fisher  made  a  compromise  with  their  creditors, 
by  which  it  was  agreed  that  the  said  John  Fisher  and 
Jacob  Fisher  should  take  the  property  assigned  to 
Hughes,  and,  upon  certain  specified  terms,  pay  the  debts 
of  Manke  &  Fisher;  that  thereupon  the  property,  con- 
sisting of  two  thousand  dollars'  worth  of  merchandise, 
and  notes  and  accounts  amounting  to  five  thousand 
six  hundred  dollars,  was  turned   over  to,  and  went  into 
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the  possession  of,  the  defendants  John  Fisher  and  Jacob 
Fisher,  who,  as  a  part  consideration  for  such  property, 
agreed  with  Manke  &  Fisher  to  pay  the  note  executed 
by  them  to  the  plaintiff,  as  above  set  forth,  and  that  the 
said  John  !]^sher  and  Jacob  Fisher  had  failed  and  re- 
fused to  pay  said  note,  although  then  due  and  unpaid. 

The  second  paragraph  was,  in  its  substantial  allegations, 
similar  to  the  first,  except  that  it  alleged  that  the  defend- 
ants John  Fisher  and  Jacob  Fisher  agreed  in  writing  to 
pay  one-half  of  the  indebtedness  of  Manke  &  Fisher,  of 
which  agreement  they  had  retained  possession,  so  that  the 
plaintiff  could  not  produce  the  same. 

Other  matters  are  alleged  in  both  paragraphs,  but  re- 
garding these  other  matters  as  surplusage  merely,  and 
any  supposed  questions  arising  upon  them  as  consequently 
immaterial,  we  have  not  set  them  out. 

As  to  the  appellants,  the  substantial  allegations  in  both 
paragraphs  are,  that  they,  for  a  valid  consideration  to 
them  paid,  agreed  with  Manke  &  Fisher  to  make  certain 
payments  to  the  plaintiff  which  they  had  failed  and  refused 
to  make.  Such  promises  are  not  within  the  statute  of 
frauds,  and  are  hence  binding  upon  parties  making  them. 
Spooner  v.  Danrij  7  Ind.  81 ;  Luark  v.  Malone,  84  Ind. 
444 ;  Conradt  v.  Sullivan^  45  Ind.  180 ;  Crawford  v.  King^ 
54  Ind.  6 ;  Palmer  v.  Blain^  55  Ind.  11. 

The  agreements  set  up  in  both  paragraphs  were  such  as 
enured  to  the  benefit  of  the  appellee  and  authorized  him 
to  sue  upon  them.  Davis  v.  Calloway^  80  Ind.  112  ;  Helms 
v.  Kearns^  40  Ind.  124 ;  Miller  v.  Billingsly,  41  Ind.  489 ; 
The  South  Side  P.  M.  Association  v.  The  Cutler  ^  Savidge 
Lumber  Co.^  64  Ind.  560. 

Both  paragraphs  appear  to  us  to  have  been  sufficient 
upon  demurrer. 

It  is  contended  that  the  verdict  was  not  sustained  by 
sufficient  evidence. 

If   we  were  trying    the    cause  upon  the  evidence  aa 
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we  find  it  in  the  record,  we  would  regard  the  task  im- 
posed upon  U9  as  one  not  free  from  difficulty,  but  as 
there  was  evidence  tending  to  establish  what  seems  to 
us  to  have  been  the  material  and  controlling  allegations  or' 
the  complaint,  we  see  nothing  to  justify  us  In  disturbing 
the  verdict  upon  the  evidence.  It  is  not  pretended  that 
the  debt  sued  on  would  not  have  been  a  valid  claim  against 
the  property  of  Manke  &  Fisher,  in  the  hands  of  Hughes, 
the  assignee.  The  circumstances  under  which  the  appel- 
lants came  into  possession  of  that  property  tended  to  show 
that  they  assumed,  and  were  understood  by  others  inter- 
ested as  assuming,  relations  to  the  debts  of  Manke  k  Fish- 
er similar  to  those  occupied  by  Hughes  after  he  became 
assignee.  The  assignment  to  Hughes  was  evidently  can- 
celled and  set  aside  upon  that  theory. 

There  was  also  evidence  showing  that  one  of  the  ap- 
pellants had  notice  of  the  existence  of  the  appellee's 
claim  before  he  and  his  co-appellant  purchased  the  property 
which  had  been  assigned  to  Hughes. 

These  were  all  facts  proper  to  be  ccf||sidered  by  the  jury,  in 
connection  with  the  other  evidence,  and  which  had  a  palpa- 
ble tendency  to  sustain  the  verdict. 

Objections  are  urged  to  two  of  the  instructions  given  to 
the  jury,  but  what  we  have  said  as  to  the  evidence  pra*^- 
tically  disposes  of  those  objections.  We  see  nothing  in  the 
instructions  of  which  the  appellants  have  just  reason  to 
complain. 

The  judgment  is  affirmed,  with  costs. 


»  ♦ 


Coffin  v.  Campbell. 

Habion    Supkbior    Court. — Appeal  from. — Assignment  of  Enor.—Pnfi- 
tiee, — Supreme  Court, — Upon  an  appeal  from  the  Marion  Superior  Court 
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to  the  Supreme  Court,  the  assignment  of  error  in  the  latter  court,  to  pre- 
sent any  question,  must  bo  predicated  solely  upon  the  order  or  judgment 
of   the  court  below  at  general  term. 

From  the  Marion  Superior  Court. 

J.  S,  Reid  aud  L  Klingensmith^  for  appellant. 
J.  C  Green  and  J.  C  Pearson^  for  appellee. 

IIowK,  C.  J. — This  is  an  appeal  to  this  court  from  a 
judgment  of  the  Marion  Superior  Court,  in  general  terra. 

The  only  errors  assigned  by  the  appellant,  in  this  court, 
are  the  decisions  of  the  court  below  in  special  term  ;  while 
no  error  is  assigned,  based  upon  the  action  and  decision  of 
the  court  in  general  term.  Since  the  organization  of  the 
Marion  Superior  Court,  on  appeals  therefrom  to  this  court, 
it  has  been  uniformly  decided  by  this  court,  tliat  the  only 
proper  assignment  of  error  here  is  that  the  court  in  gen- 
oral  term  erred  in  its  decision  in  affirming  or  reversing, 
as  the  case  may  be,  the  judgment  of  the  court  in  special 
term.  Such  an  assignment  of  error  will  bring  before  this 
court  all  the  alleged  errors  assigned  in  the  court  below  in 
general  term,  and  none  other;  and,  without  such  an 
assignment  of  error,  no  question  will  be  presented  for  the 
decision  of  this  court,  even  though  the  appellant  may 
have  assigned  here  all  the  errors  which  he  had,  or  ought 
to  have,  assigned  in  the  court  below  in  general  term. 
In  the  case  now  before  us,  the  appellant's  assignment  of 
errors  presents  no  question  for  our  decision.  Carney  v. 
Street,  41  Ind.  396  ;  Wesley  v.  Milford,  41  Ind.  413 ;  Far- 
man  V.  Batcliff,  42  Ind.  537 ;  Van  Dusen  v.  Kindleburger^ 
44  Ind.  282  ;  Linsman  v.  Htu/ginSy  44  Ind.  474 ;  Bvsh  v. 
Bush,   46  Ind.  70  ;  Cline  v.  Looe,  47  Ind.  258. 

It  should  be  borne  in  mind  that  the  statute  under 
which  the  Marion  Superior  Court  is  organized  makes  no 
provision  whatever  for  any  appeal  fi'om  any  order  or  judg- 
ment of  the  court  in  special  term  to  this  court ;  while, 
in  section  27,  it  does  provide  that  "Any  party  may  appeal 
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to  the  Supreme  Court  from  the  order  or  judgment  of 
general  term,"  etc.     2  R.  S.  1876,  p.  27. 

It  follows,  therefore,  that,  in  such  appeal  to  this  court, 
the  assignment  of  error  must  be  predicated  solely  upon 
"  the  order  or  judgment  of  general  term." 

The  judgment  is  affirmed,  at  the  appellant's  costs. 


Kinder  v.  The  State,  ex  rel.  Varner. 

Bastardy.— P^«arfinp.—/Vac<ic«.— Where  the  complaint  under  oath  in  a 
a  hastardy  proceeding  is  made  in  the  name  of  the  prosecuting  witneBS 
alone,  and  not  in  the  name  of  the  State  upon  her  relation,  hut  the  case  is 
docketed  "  The  State  of  Indiana,  on  relation  of;"  etc.,  "  against,'*  etc . 
*<Oomplain  t  for  hastardy,"  and  the  proceedings  conducted  in  the  name  of  the 
State  throughout,  the  provisions  of  section  1, 2  and  8  of  the  hastardy  act,  2  R. 
S.  1876,  p.  654,  are  suhstantially  complied  with,  and  the  complaint  is  suf- 
ficient on  demurrer. 
Samk. — Sufficiency  of  Ecidenee  to  Sustain  Verdict,— Where  the  prosecating 
•  witness  in  a  hastardy  proceeding  testifies  positively  to  the  time  and  place 
of  hegetting  the  child,  that  the  defendant  hegat  the  child,  and  that  it  vss 
hegotten  in  a  particular  room,  and  other  witnesses  corrohorate  her  state- 
ments, hy  testifying  that  the  parties  were  together  in  that  room,  at  that 
time,  and  alone,  the  evidence  is  sufficient  to  sustain  a  verdict  for  the  plain- 
tiff, no  evidence  heing  offered  for  the  defence. 

From  the  Hancock  Circuit  Court. 

J.  A.  New,  I.  P.  Paulson  and   C.   E.    Barrett^  for  ap- 
pellant. 
JD.  S.  Gooding  and  M,  B,  Gooding,  for  appellee. 

BiDDLE,  J. — Prosecution  for   bastardy,   against  the  ap- 
pellant. 

Conviction  ;   order  of  affiliation  ;   appeal. 

The  motion  for  a  new  trial  and  the  assignments  of  error 
present  but  two  questions  : 

1.     The  sufficieuc}'^  of  the  complaint;   and. 
,    2.     The  suiKciency  of  the  evidence. 
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The  objection  made  to  the  complaint  is,  that  the  case  is 
not  prosecuted  in  the  name  of  the  State  of  Indiana,  on 
the  relation  of  Sarah  J.  Yarner,  but  in  the  name  of  Sarah 
J.  Varner  alone. 

The  complaint  under  oath  is  made  in  the  name  of  Sa- 
rah J.  Varner;  the  case  is  then  docketed  "  The  State  of 
Indiana,  on  relation  of  Sarah  J.  Varner,  against  Richard 
H.  Kinder,  Complaint  for  bastardy,"  and  the  proceedings 
conducted  in  the  name  of  the  State  throughout.  We 
think  this  a  substantial  compliance  with  sections  1,  2  and 
3  of  the  bastardy  act.     2  R.  8.  1876,  p.  654. 

The  statute  does  not  require  the  complaint  under  oath 
to  be  made  at  first  in  the  name  of  the  State.  Section  1. 
Section  2  euact«i  that,  upon  arrest,  the  justice  slinll  proceed 
to  hear  and  determine  the  complaint;  and  section  3  re- 
quires that  the  prosecution  shall  be  in  the  name  of  the 
State  of  Indiana,  on  the  relation  of  the  prosecuting  wit- 
ness. Even  if  the  complaint  was  defective  when  made, 
the  amendment,  making  the  State  the  plaintifi:*  and  the 
prosecuting  witness  the  relatrix,  cured  it.  The  demurrer 
to  the  complaint  was  properly  overruled.  Dibble  v.  The 
State,  48  Ind.  470. 

The  evidence  is  sufficient  to  sustain  the  verdict.  The 
prosecuting  witness  testifies  positively  to  the  time  and 
place  of  begetting  the  child,  that  the  defendant  begat  the 
child,  and  that  it  was  begotten  in  a  particular  room.  Other 
witnesses  corroborate  her  statements,  by  testifying  that 
the  parties  were  together  in  that  room,  at  that  time,  and 
alone.  No  evidence  was  offered  on  the  part  of  the  de- 
fence. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant. 
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Titus  v.  Seward. 

Promissory  Note. — Aaaignmeni. — Non- Residence  of  Maker.^AiiathmtKL— 
Where  the  maker  of  a  promissory  note  becomes  a  iion-roBident  of  the 
State  after  an  assignment  of  the  note  and  before  its  maturity,  and  is  s 
non-resident  at  the  time  of  its  maturity,  the  assignee  may  recover  directly 
from  the  assignor,  even  if  the  maker  had  returned  temporarily  to  the 
State  after  the  maturity  of  the  note  and  before  the  bringing  of  the  suit, 
and  at  the  time  of  such  temporary  return  had  property  in  his  possession 
which  might  have  been  attached  by  the  assignee  of  the  note 

From  the  Madison  Circuit  Court. 

J,  A.  Harrison  J  for  appellant. 
W.  R.  Pierse  and  J.  H.  McConnell^  for  appellee. 

Scott,  J. — This  was  an  action  by  Titus  against  Seward, 
on  an  endorsement  of  a  promissory  note. 

The  complaint  was  in  three  paragraphs.  There  were 
three  answers.  Issues  were  formed  and  trial  by  jury,  and 
a  general  verdict  for  the  defendant.  There  wfere  t*pecial 
interrogatories  put  to  the  jury,  and  answers  thereto. 
The   answers   to   the  interrogatories   find    the  following 

facts : 

The  note  was  dated  February  25th,  1868,  and  was  due 
in  twenty-two  months  from  date.  When  the  endorsement 
was  made,  the  parties  all  lived  in  Madison  county,  In- 
diana. The  maker  of  the  note,  before  it  became  due, 
moved  from  the  State  of  Indiana  to  the  State  of  Illinois. 
The  maker  of  the  note,  at  the  time  it  became  due,  resided 
in  the  State  of  Illinois.  That  the  maker  of  the  note  contin- 
ued to  reside  in  the  State  of  Illinois  until  the  day  of 
the  trial.  The  plaintiff  and  the  defendant,  from  the 
time  of  the  endorsement  until  the  time  of  the  trial, 
resided  in  Madison  county,  Indiana.  That,  at  the  time  the 
maker  of  the  note  removed  from  the  State  of  Indiana,  he 
left  some  property  in  the  State  of  Indiana.  That,  before  the 
maturity  of  the  note,  the  maker  brought  fifty-five  head  of 
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cattle  to  Madison  county,  Indiana.  That  the  maker's  father 
sold  said  cattle  the  last  of  April,  1870.  That  the  maker  was 
not  in  the  State  of  Indiana  until  these  catle  were  sold. 
That  the  maker  returned  to  Indiana  about  the  Ist  of  Septem- 
ber, 1870,  when  his  father  died,  and  at  this  time  had 
two  horses,  a  wagon  and  harness.  That  he  returned,  when  he 
took  his  mother  home  with  him,  and  there  was  no  evi- 
dence as  to  how  long  he  stayed.  That  his  returns  to  the  State 
of  Indiaua  were  only  temporary.  That  there  was  due  on  the 
note  the  sum  of  two  hundred*  and  forty  dollars  and   fifty 

cents. 

On  these  special  findings  of  the  jury,  the  plaintiff  moved 
for  a  judgment  notwithstanding  the  general  verdict,  and 
this  motion  was  overruled,  to  which  ruling  he  excepted. 
Motion  for  a  new  trial  overruled,  and  exceptions,  and 
judgment  for  the  defendant  on  the  general  verdict. 

The  appellant  claims  in  his  assignment  of  eiTors,  that 
the  court  erred  in  overruling  his  motion  for  a  judgment 
on  the  special  findings,  and  that  the  court  erred  in  over- 
ruling his  Tuotiou  for  a  new  trial. 

Upon  the  trial  the  court  instructed  the  jury  as  follows: 

"  That  the  law  does  not  require  that  the  assignee  of  a 
note  should  resort  to  the  extraordinary  process  of  attach- 
ment. If  you  find  from  the  evidence  that  the  maker  of 
the  note,  removed  from  the  State  before  the  maturity  of 
the  note,  the  plaintiff  might  proceed  at  once  against  the 
defendant  and  hold  him  responsible  for  the  payment  of 
the  note ;  but,  if  you  further  find  from  the  evidence  that 
Obadiah  Seward,  the  maker,  after  the  maturity  of  the  note 
and  before  suit  was  brought  against  the  defendant,  re- 
turned to  the  State  of  Indiana,  bringing  with  him  prop- 
erty out  of  which  the  money  might  have  been  made  on 
said  note  by  judgment  and  execution,  your  finding  should 
be  for  the  defendant." 

Under  this  instruction,  if  the  jury  regarded  their  duty, 
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they  were  compelled  to  iind  a  geneml  verdict  for  the  de- 
feu  dant. 

We  are  of  the  opinion  that  the  general  verdict  was  in 
harmony  with  the  instruction,  and  that  the  special  findings 
were  inconsistent  with  the  general  verdict ;  that  the  court 
erred  in  not  sustaining  the  motion  of  the  plaintiff  for  a 
judgment  on  the  special  findings;  that  the  instruction 
was  not  correct.  Bernitz  v.  Stratford^  22  lud.  820  ;  HoUon 
V.  McCormicky  45  Ind,  411. 

The  judgment  is  thereforer  reversed,  with  instructions  to 
the  circuit  court  to  sustain  the  motion  for  a  judgment  on 
the  special  findings,  and  enter  a  judgment  in  favor  of  the 
plaintifiTand  against  the  defendant,  for  the  sum  of  two  hun- 
dred and  forty  dollars  and  fifty  cents,  with  interest  from  the 
22d  day  of  June,  1377. 

Petition  for  a  rehearing  overruled. 


■  m 
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V,  Howes. 

Proceedings  Supplementary  to  Execittion. — Pleading, — Practice,— 
Case  Overruled. — In  proceedings  supplementary  to  execution,  instituted 
under  sectioD  522  of  the  code,  against  the  execution  defendant  and  either 
his  debtor  or  the  custodian  of  his  property,  the  answers  of  the  defendants 
under  oath,  in  denial  either  of  the  possession  of  such  pro]>erty,  or  of  the 
existence  of  the  alleged  indebtedness,  are  not  final  and  conclusiye  upon 
any  question  of  fact  involved  therein  ;  but,  as  to  any  such  question,  plead- 
ings may  be  filed,  and  issues,  either  of  law  or  of  fact,  may  be  joined  by 
or  between  the  plaintiff  and  the  defendants  or  either  of  them,  or  by  and 
between  the  defendants,  and  such  i<:sues  so  joined  may  be  heard,  tried  ana 
determined  in  the  same  manner  as  other  issues  of  law  or  fact,  in  other 
civil  actions  and  proceedings.  Burt  v.  Hcetfinger,  28  Ind.  214,  is  over- 
ruled so  far  as  it  is  in  conflict  with  this  decision. 

Bill  of  Exceptions.— i4mgnrfw«n<o/.— "Where  time  is  given  beyond  the  tewa, 
in  which  to  prepare  and  file  a  bill  of  exceptions,  the  record  must  afflnnar 
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tively  show  that  it  was  not  only  signed  but  filed  within  the  time  limited; 
and  an  amended  bill  filed  after  the  expiration  of  that  time  forms  no  part 
of  the  record. 

From  the  Cass  Circuit  Court. 

W.   Z.  Stuart,   D.  P.  Baldwin^   D.  C.  Justice  and  M. 
Winfield,  for  appellants. 
D.  B.  Graham  and McGreevy,  for  appellee. 

IIowK,  C.  J. — This  was  a  proceeding  by  the  appellee, 
against  the  appellants,  supplementary  to  execution,  found- 
ed upon  the  appellee's  affidavit  and  written  motion, 
wherein  he  alleged,  in  substance,  that,  on  the  6th  day  of 
February,  1874,  in  the  said  Cass  Circuit  Court,  he  recov- 
ered a  judgment  against  the  appellant,  The  Logansport, 
Crawfordsville  and  South- Western  Railway  Company, 
for  six  hundred  and  eighty-three  dollare  and  seventy-six 
cents  and  costs  of  suit ;  that,  on  the  11th  day  of  Febru- 
ary, 1876,  he  caused  an  execution  to  be  issued  out  of  said 
court,  on  his  said  judgment,  directed  to  the  shei'ift' of  Cass 
county,  Indiana,  and  placed  the  same  in  the  hands  of  said 
sheriff  to  be  executed ;  that  said  execution  defendant  had 
propei'ty  and  effects  out  of  which  said  judgment  could  be 
paid,  but  which  it  unjustly  refused  to  apply  to  the  pay- 
ment thereof ;  and  that  said  judgment  and  costs  were 
wholly  unpaid  and  unsatisfied;  that  the  appellant.  The 
Toledo,  Wabash  and  Western  Railway  Company,  was  in- 
debted to  said  ejfecution  defendant  on  account  for  freight 
transferred  and  money  owed  by  the  former  to  the  latter, 
in  about  the  sum  of  nine  hundred  dollars,  which  sum  or 
any  part  thereof  the  execution  defendant  refused  to  apply 
to  said  judgment  and  costs ;  and  that  the  said  sum  and 
said  property  largely  exceeded  in  value  the  amount  ex- 
empt by  law  from  execution  to  pai'ties  entitled  to  the 
benefits  of  the  exemption  law  of  this  State.  Where- 
fore, etc. 

The   appellants,  the  said   railway  companies,  filed  their 
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separate  answers,  duly  verified,  to  the   appellee's   affidavit 
and  motion. 

The  Hon.  Edwin  P.  Hammond,  Judge  of  the  30th 
Judicial  Circuit,  was  appointed  and  authorized  to  hear  and 
determine  this  cause,  and  presided  at  and  during  the  trial 
thereof.  The  cause  was  tried  by  the  court,  and  a  finding 
was  made  for  the  appellee,  '*  that  he  did  on  the  6th  day  of 
February,  1874,  recover  a  judgment  in  this  court  against  the 
defendant,  The  Logansport,  Crawtbrdsville  and  South- 
western Railway  Company,  for  the  sum  of  six  hundred 
and  eighty-three  dollars  and  seventy-six  cents  and  his 
costs  therein ;  that  said  judgment  and  costs  are  due  and 
remain  wholly  unpaid,  and  that  an  execution  has  been 
duly  issued  on  said  judgment  and  costs  and  placed  in  the 
hands  of  the  sheriff  of  said  county,  and  is  now  in  the 
hands  of  said  sheriff,  and  that  he  has  not  been  able  to  find 
any  property  whereon  to  levy ;  that  on  the  6th  day  of 
April,  1874,  at  the  time  of  the  service  of  notice  herein  on 
the  defendant.  The  Toledo,  Wabash  and  Western  Raijway 
Company,  said  defendant  last-named  was  then  indebted 
to  said  defendant,  The  Logansport,  Crawfordsville  and 
South -Western  Railway  Company,  in  the  sum  of  thirteen 
hundred  and  eighty-nine  dollars  and  thirty-two  cents,  and 
that  a  sufficient  amount  of  said  indebtedness  to  pay  said 
judgment  and  costs,  and  the  costs  of  this  action,  should 
be  applied  to  the  payment  of  the  same,  within  sixty 
days  from  this  date."  To  which  said  finding  of  the 
court  the  appellants  severally  excepted,  and  separately 
moved  the  court  for  a  new  trial,  which  motions  were 
severally  overruled,  and  to  these  rulings  they  separately 
excepted.  They  then  severally  moved  the  court  in  writ- 
ing in  arrest  of  judgment,  which  motions  \yere  also  over- 
ruled, and  to  these  decisions  they  separately  excepted ;  and 
judgment  was  rendered  by  the  court,  upon  and  in  accord- 
ance with  its  finding. 
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The  appellants  were  allowed  seventy  days'  time  within 
which  to  file  their  bill  of  exceptions,  and  the  same  was 
filed  accordingly  on  the  26th  day  of  June,  1874,  and 
within  the  time  limited.  Afterward,  on  the  27th  day  of 
January,  1875,  there  was  also  filed,  as  the  record  shows, 
what  is  called  "An  amended  bill  of  exceptions." 

The  appellants  have  properly  assigned,  as  errors,  the 
decisions  of  the  court  in  overruling  their  motion  for  a 
new  trial,  and  their  motion  in  arrest  of  judgment.  The 
appellants,  the  two  railrdad  companies^  in  their  separate 
verified  answers  to  the  appellee's  affidavit  and  motion, 
each  for  itself,  alleged  that  the  appellant,  The  Toledo, 
Wabash  and  Western  Railway  Company,  was  not  indebt- 
ed to  its  coappellant.  The  Logansport,  Crawfordsville  and 
South-Western  Railway  Company,  the  said  execution  de- 
fendant, in  any  sum  or  upon  any  account  whatever.  When 
the  cause  was  called  for  trial,  the  appellee  introduced  a 
witness  for  the  purpose  of  proving  some  of  the  matters 
stated  in  his  affidavit  and  motion,  but  the  appellants  ob- 
jected to  the  introduction  of  any  evidence,  upon  the 
ground,  as  we  understand  their  objection,  that,  as  they 
had  fully  answered  in  writing,  under  oath,  denying  the 
existence  of  any  indebtedness  from  the  Toledo,  Wabash 
and  Western  Railway  Company  to  its  coappellant,  the  ex- 
ecution defendant,  those  answers  were  final  and  could  not 
be  controverted  by  the  appellee,  in  this  proceeding.  This 
objection  of  the  appellants  was  overruled  by  the  court, 
and  to  this  decision  they  excepted  ;  and,  in  their  motion 
for  a  new  trial,  they  assigned  this  ruling  of  the  court  as 
a  cause  for  such  new  trial,  as  alleged  error  of  law^  occur- 
ring at  the  trial  and  excepted  to.  In  their  argument  of 
this  cause  in  this  court,  the  appellants'  counsel  earnestly 
insist  that  the  trial  court  erred  in  this  ruling  and  in  per- 
mitting the  appellee  to  introduce  evidence  on  the  hear- 
ing of  this  cause  or  proceeding,  for  the  purpose  of  contra- 
dicting the  verified  answers  of  the  appellants. 
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Prom  the  appellee's  affidavit  and  motion,  a  summary 
of  which  we  have  given,  it  is  manifest  that  this  proceed- 
ing was  instituted  under  the  provisions  of  section  522 
of  the  practice  act.     This  section  reads  as  follows : 

"  Sec.  522.  After  the  issuing  or  return  of  an  execution 
against  the  property  of  the  judgment  debtor,  or  any  one 
of  the  several  debtors  in  the  same  Judgment,  and  upon  an 
affidavit  that  any  person  or  corporation  has  property  of 
such  judgment  debtor,  or  is  indebted  to  him  in  any 
amount,  which,  together  with  other  property  claimed  by 
him  as  exempt  from  execution,  shall  exceed  the  amount 
of  property  so  exempt  by  law,  such  person,  corporation,  or 
any  member  thereof,  may  be  required  to  appear  and  an- 
swer concerning  the  same,  as  above  provided."  2  R.  S. 
1876,  p.  231. 

In  support  of  their  position  in  regard  to  the  finality  of 
the  verified  answers  of  the  appellants,  their  counsel  have 
referred  us,  with  much  apparent  confidence,  to  the  opinion 
of  this  court  in  the  case  of  Burt  v.  Bceitingery  28  Ind.  214. 
In  that  case,  after  quoting  sections  619  and  522  of  the 
practice  act,  the  court  say  : 

"  These  sections  contain  the  only  provisions  as  to  the 
particular  subject-matter  of  inquiry  authorized  under  such 
proceedings.  They  institute  a  summary  mode  of  ascer- 
taining what  property  a  judgment  defendant  may  have  in 
his  possession,  or  under  his  control,  or  in  the  possession  of 
others,  subject  to  execution,  and  also  the  debts,  if  any, 
that  may  be  owing  to  him.  These  are  the  only  subjects 
of  inquiry.  No  authority  is  gisen  for  making  third  per- 
sons defendants  for  any  other  purpose  than  to  answer  as 
to  any  property  held  by  them  belonging  to  the  judgment 
defendant,  or  as  to  their  indebtedness  to  him.  The 
court  or  judge  has  no  power,  in  this  form  of  procedure, 
to  adjudicate  and  settle  controverted  questions  of 
right  between   the   judgment   debtor   and  third   parties, 
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nor  to  set  aside  a  sale  or  conveyance  of  property  by  the 
debtor  on  the  alleged  ground  of  fraud.  Such  questions 
must  be  tried  in  another  form  of  action." 

It  must  be  conceded,  we  think,  that  the  extract  quoted 
from  the  opinion  of  the  court,  in  the  case  cited,  tends 
strongly  to  sustain  the  appellants  in  the  position  assumed 
by  their  counsel,  in  the  case  now  before  ns.  We  are  not 
required  in  this  case  to  consider  the  provisions  of  sec- 
tion 519  of  the  practice  act;  for,  in  his  affidavit  and  mo- 
tion, the  appellee  has  not  asked  for  any  relief  under  the 
provisions  of  that  section.  If  said  section  522  stood 
alone  and  were  not  supplemented,  as  it  is,  by  sections 
523  and  524,  which  prescribe  the  practice  in  such  pro- 
ceedings, the  orders  and  decrees  which  may  be  made  and 
rendered  therein,  and  the  mode  of  enforcing  the  same, 
we  would  be  strongly  inclined  to  approve  of  and  adopt 
the  construction  of  section  522,  so  clearly  stated  by  the  learn- 
ed judge  who  wrote  the  opinion  of  the  court,  from  which 
the  foregoing  quotation  is  made,  in  the  case  cited.  But  we 
are  clearly  of  the  opinion,  that  in  proceedings  supple- 
mentary to  execution,  instituted  under  section  522  of  the 
code,  against  the  execution  defendant  and  either  his  debt- 
or or  the  custodian  of  his  property,  the  answers  of  the 
defendants  under  oath,  in  denial  either  of  the  possession 
of  such  property  or  of  the  existence  of  the  alleged  indebt- 
edness, are  not  final  and  conclusive  upon  any  question  of 
fact  involved  therein  ;  but,  as  to  any  such  question,  plead- 
ings may  be  filed,  and  issues,  either  of  law  or  of  fact,  may 
be  joined  by  and  between  the  plaintift*  and  the  defendants 
or  either  of  them,  or  by  and  between  the  defendants,  and 
such  issues  so  joined  may  be  heard,  tried  and  determined 
in  the  same  manner  as  other  issues  of  law  or  fact,  in  other 
civil  actions  or  proceedings. 

In  such  proceedings,  with  all  interested   parties   prop- 
erly before  the  court,  and  with  issues  properly  joined  by 
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and  between  them,  we  do  not  know  of  any  good  or  suf- 
ficient reason  why  any  and  all  controverted  questions  be- 
tween all  or  any  of  the  parties  may  not  and  should  not 
be  heard,  tried  and  determined,  or  why  it  should  be  said 
that  "  such  questions  must  be  tried  in  another  form  of 
action."  The  reason  given  by  the  court  in  the  case  cited, 
that  "  no  authority  is  given  for  making  third  persons  de- 
fendants, for  any  other  purpose  than  to  answer  as  to  any 
property  held  by  them  belonging  to  the  judgment  defend- 
ant, or  as  to  their  indebtedness  to  him,"  is  certainly  not 
warranted  nor  sustained,  we  think,  by  the  statutory  pro- 
visions in  relation  to  such  proceedings.  For,  in  section 
524  of  the  practice  act,  the  court  is  authorized  to  make 
and  enforce  such  orders  and  decrees  in  relation  to  the 
third  persons  who  have  been  required  to  answer  in  such 
proceedings,  as  have  all  the  binding  force  and  effect  that 
other  judgments  in  other  civil  actions  would  have.  2  R. 
8. 1876,  p.  232. 

In  our  opinion,  therefore,  the  court  did  not  err  in  ad- 
mitting evidence,  over  the  appellants'  objections,  for  the 
purpose  of  controverting  matters  alleged  in  their  answers. 
In  so  far  as  this  decision  is  in  conflict  with  the  case  of 
Bart  V.  Hosttinger,  supra^  or  any  other  cases  in  this  court, 
such  cases  are  overruled. 

The  evidence  in  the  record,  as  contained  in  the  bill  cf 
exceptions  filed  in  this  case  on  the  26th  day  of  June, 
1874,  and  within  the  seventy  days  allowed  therefor  by  the 
court,  was  clearly  not  sufficient  to  sustain  the  finding  for 
the  appellee.  A  paper  writing,  purporting  to  be  an 
" amended  bill  of  exceptions"  in  this  case,  was  filed  in 
the  office  of  the  clerk  of  the  Cass  Circuit  Court  on  the 
27th  day  of  January,  1875,  and  has  been  copied  by  the 
clerk  in  the  amended  transcripts  which  have  been  returned 
to  this  court  on  writs*of  certiorari.  This  **  amended  bill  of 
exceptions  "  was  thus  filed  more  than  nine  months  after  the 
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I'enditioii  of  the  judgment  below  in  this  action,  about  sev- 
en months  after  the  expiration  of  the  time  allowed  by 
the  court  for  the  filing  of  the  bills  of  exceptions  herein, 
and  more  than  six  months  after  the  filins:  of  the  first  tran- 
script  in  this  court,  on  this  appeal.  We  know  of  no  law 
which  would  authorize  or  warrant  the  filing  of  this  so- 
called  ''  amended  bill  of  exceptions  "  at  the  time  it  was 
filed,  or  make  it  a  part  of  the  record  of  this  cause.  It  is 
settled  by  a  large  number  of  the  decisions  of  this  court, 
that  where  time  is  given  beyond  the  term,  in  which  to 
prepare  and  file  a  bill  of  exceptions,  the  record  must  af- 
firmatively show  that  it  was  not  only  signed  but  tiled 
within  the  time  limited,  or  it  will  not  constitute  a  part  of 
the  record.     Buskirk  Prac.  144,  and  cases  cited. 

Both  the  appellants  assigned  as  cause  for  a  new  trial, 
in  their  separate  motions  therefor,  the  insufficiency  of 
the  evidence ;  and  for  this  cause  these  motions  ought  to 
have  been  sustained. 

The  judgment  is  reversed,  at  the  appellee's  costB,  and 
the  cause  is  remanded,  with  instructions  to  sustain  the  mo- 
tions for  a  new  trial. 


►-•■ 


FisHBR  V.  Parry. 

Covenant.— Conveyance  of  Land  tn  Another  State, — Law  of  Place. — In 
1862,  F.  conveyed  certain  land  situate  in  Minneeota  to  K.,  by  a  deed  in 
the  form  prescribed  by  the  statute  of  Indiana.  Afterward  K  conveyed 
the  land  to  P.,  by  a  deed  in  the  old  form,  with  all  the  usual  covenants. 
Both  deeds  were  executed  and  delivered  in  Indiana,  where  all  the  parties 
resided.  H.  had  owned  the  land  and  mortgaged  it  to  D.,  in  1857 ;  the 
latter  subsequently  foreclosing  his  mortgage  and  becoming  the  purchaser 
of  the  land,  of  which  he  took  possession. 

Held,  that,  as  P.  can  maintain  an  action  against  F.  only  upon   some  cove- 
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nant  running  with  the  land,  and  as,  in  determining  whether  a  deed  con- 
tains such  a  covenant,  the  lex  rei  sitce  governs,  said  P.  has  no  right  of  ac- 
tion against  F. 

From  the  Henry  Circuit  Court. 

C.  D.  Thompson  and  J.    W.  Sansbeny,  for  appellant. 

D.  C.  Chipman,  for  appellee. 

Scott,  J. — Charles  Fisher,  on  the  2l8t  day  of  February, 
1862,  being  then  the  owner  of  certain  land  in  the  State 
of  Minnesota,  conveyed  the  same  to  Asael  8.  Kinnan  for  the 
sum  of  eight  hundred  dollars;  Kinnan  afterward  con- 
veyed the  land  to  the  appellee;  both  of  these  deeds  are 
warranty  deeds ;  the  one  from  Fisher  and  wife  to  Kinnan 
is  in  the  form  prescribed  by  the  statute  of  Indiana ;  the 
one  from  Kinnan  and  wife  to  Parry  is  in  the  old  form, 
with  all  the  usual  covenants,  and  particularly  the  cove- 
nant against  encumbrances  of  whatever  kind  or  nature. 
Parry  paid  eight  hundred  dollars  for  the  land.  Both  of 
said  deeds  were  executed  and  delivered  in  the  State  of 
Indiana,  and  while  all  the  parties  were  residents  of  said 
State.  One  Samuel  Herron  owned  the  land  in  1857,  and, 
while  he  owned  it,  he  made  and  delivered  a  mortgage  on 
said  land  to  one  Dudley.  This  mortgage  was  duly  re- 
corded in  the  proper  county.  This  mortgage  was  fore- 
closed, and  the  land  sold,  and,  after  the  time  for  re- 
demption had  expired,  a  deed  was  made  to  the  purchaser; 
and,  by  virtue  of  such  sale,  the  purchaser  took  possession 
of  the  land.  These  facts  were  all  properly  set  forth  in 
the  complaint.  The  deeds  and  mortgage  were  made  ex- 
hibits. 

There  was  a  demurrer  to  the  complaint  for  want  of 
sufficient  facts.  The  demurrer  was  overruled,  and  excep- 
tion entered.  The  defendant  answered  in  three  par- 
agraphs : 

1.     General  denial  ; 
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2.  The  law  of  Minnesota,  which  we  copy  from  the 
answer : 

"  Sec.  5.  No  covenant  shall  be  implied  in  any  convey^- 
ance  of  real  estate,  whether  such  conveyance  contains 
special  covenants  or  not." 

In  the  3d  paragraph  the  defendants  pleaded  the  statute 
of  Minnesota  in  mitigation  of  damages.  We  copj  this 
law  from  the  answer : 

"Sbc.  85.  Whoever  conveys  real  estate  by  deed  or 
mortgage,  containing  a  covenant  that  it  is  free  from 
all  encumbrances,  where  an  encumbrance  appears  of  rec- 
ord to  exist  thereon,  whether  known  or  unknown  to 
him,  shall  be  liable  in  an  action  of  contract  to  the  grantee, 
his  heirs,  executors,  administrator,  successor  or  assigns, 
for  all  damage  sustained  in  removing  the  same." 

It  is  averred  that  this  encumbrance  was  only  eighty-six 
dollars. 

A  demurrer  for  want  of  facts  was  severally  sustained  to 
these  two   answers,   and   exceptions   entered. 

Trial  by  a  jury;  verdict  for  the  plaintiff  against 
Charles  Fisher,  and  a  verdict  in  favor  of  Mrs.  Fisher. 
Motion  for  a  new  trial  overruled,  exception,  and  judg- 
ment oh  the  verdict. 

The  only  errors  assigned  in  this  court  are  the  rulings 
of  the  circuit  court  on  the  demurrers  to  the  complaint  and 
answers. 

The  only  question  to  be  determined  on  these  rulings  is, 
whether  the  law  of  Indiana,  the  place  where  the  deeds 
were  made,  shall  govern  in  the  interpretation  of  the  con- 
tract, or  whether  the  law  of  Minnesota,  where  the  land 
described  in  the  deeds  was  and  is  situated,  shall  control 
the  contract,  and  the  rights  of  the  parties  under  it. 
This  is  conceded  to  be  the  only  question  presented  for 
our  consideration,  and  it  has  been  ably  argued  by  coun- 
sel for  the  appellant  and  appellee. 
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It  has  often  been  held  that  the  law  of  the  place  must 
govern  in  all  things  necessary  to  give  title  or  possession  to 
real  estate  ;  and  we  are  not  aware  of  any  decision  to  the 
contrary.  It  has  been  held  that  a  parol  agreemeut 
made  in  the  State  of  New  York  was  suficient  to  pass 
the  title  to  real  estate  in  a  State  where  the  statute  of 
frauds  was  not  in  force.     Abell  v.  Douglass^  4  Denio,  305. 

It  can  not  be  said,  however,  that  one  in  Pennsylvania, 
where  the  statute  of  frauds  in  relation  to  the  transfer  of 
real  estate  is  not  in  force,  could  transfer  the  title  to  real 
estate  in  Indiana,  by  an  oral  agreement,  unless  such  agree- 
ment was  followed  by  such  acts  of  the  parties  as  that  a 
court  of  equity  would  enforce  the  agreement  if  made  in 
Indiana. 

In  Bethdl  v.  Bethell^  54  Ind.  428,  this  court  recognized 
this  rule,  in  the  following  language  : 

"  In  the  sale  and  conveyance  of  real  estate,  so  far  as 
regards  the  capacity  of  the  parties  to  convey  and  hold, 
respectively,  the  formalities  necessary  to  a  valid  transfer, 
the  dominion  and  enjoyment  of  the  same  by  the  vendee, 
and  the  right  of  succession  thereto,  and  all  other  inci- 
dents to  the  acquisition  of  the  land,  the  lex  rei  sitct 
governs." 

We  think  this  rule  is  too  well  settled  to  admit  of  dis- 
pute. But  it  was  expressly  decided  in  the  case  cited,  that, 
in  determining  whether  a  deed  contained  certain  cov- 
enants, the  lex  rei  sitce  did  not  govern ;  and  hence  a 
deed  made  in  Indiana,  by  and  to  parties  living  in  Indiana, 
to  lands  in  the  State  of  Missouri,  which  contained  only 
the  words  "  grant,  bargain,  sell  and  convey,"  did  not  con- 
tain a  covenant  of  seizin.  ( 

WoRDEN,  J.,  in  pronouncing  the  opinion  of  the  court  in 
the  above  cited  case,  uses  the  following  language  : 

"A  covenant  of  seizin  not  rnnnine  with  the  land  i.« 
purely  a  personal  covenant,  broken  as  soon  as  made,  and  has 
nothing  whatever  to  do  with  the  transmission  of  the  title 
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to  the  land.  As  a  general  rule,  the  lex  loci  contractus  de- 
termines the  construction  and  effect  of  contracts.  And 
we  think  that  where  a  deed  is  made,  as  above  stated,  the 
question  whether  it  contains  such  a  covenant  is  to  be 
determined  by  the  law  of  the  place  where  it  is  made." 

See,  also,  Craig  v.  Donovan^  63  Ind.  513 ;  McClure  v. 
Mc  Clare,  65  Ind.  482. 

Taking  the  above  to  be  the  true  principle  in  the  case 
then  before  the  court,  it  follows  that,  if  the  covenant  in 
the  deed,  which  is  alleged  to  have  been  broken,  is  purely 
a  personal  covenant,  it  must  be  found  in  the  deed,  as  iq- 
terpreted  by  the  law  of  Indiana.  The  deed  set  out  in  the 
complaint  contains  the  words  "  convey  and  warrant," 
which,  by  the  statute,  contain  the  covenant  against  en- 
cumbrances, which  is  a  personal  covenant,  and,  under  the 
facts  set  out  in  the  complaint,  Kinnan  could  have  un- 
doubtedly maintained  an  action  against  Fisher  for  a 
breach,  of  this  covenant.  But  the  statute  of  Indiana 
makes  the  deed  contain  more  than  the  personal  covenant 
against  encumbrances ;  it  contains,  by  the  statute,  a  cov- 
enant for  quiet  possession.  This  latter  covenant  is  in  fur 
turo^  and  runs  with  the  land.  By  the  statute  of  Minne- 
sota, no  such  covenant  is  contained  in  the  deed.  Parry 
could  maintain  an  action  against  Fisher  only  on  some 
covenant  running  with  the  land,  as  it  is  well  settled  that  an 
assignee  of  a  vendee  can  not  maintain  an  action  against 
the  vendor  of  his  vendee  on  the  breach  of  a  covenant 
purely  personal.  In  determining  whether  a  conveyance 
of  real  estate  contains  a  covenant  that  runs  with  the  land, 
the  lex  rei  sitce  governs.  It  follows,  therefore,  that  Parry 
has  no  right  to  recover  against  Fisher. 

The  judgment  is  reversed,  at  the  costs  of  the  appellee  ; 
cause  remanded,  with  instructions  to  the  circuit  court  to 
sustain  the  demurrer  to  the  complaint. 

Petition  for  a  rehearing  overruled. 
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Fkes  and  Salaries. — Act  of  1875. — Cl-erk  of  Circuit  Court.— Statute 
am«<ruAl— Under  the  fee  and  salary  act  of  March  12th,  1875,  1  R  S.  1876. 
p.  467,  the  clerk  of  a  circuit  court  is  allowed  no  fees  for  entering  a  cause 
on  a  general  index  of  causes;  for  entering  the  sheriff's  return  of  the  service 
of  a  summons  on  the  issue  and  judge's  dockets  ;  for  transferring  sheriff's 
fees,  for  mileage  and  service  taxed  on  a  summons,  to  the  fee  book ;  for 
registering-  sheriff's   fees  in  the  register  required  to  be  kept  by  section  8 

,  of  said  act ;  for  entry  to  be  made  on  cash  book  where  fees  in  a  cause 
are  paid  ;  for  entering  an  order  of  sale  on  an  execution  docket  as  a  sep- 
arate charge  ;  or  for  transferring  sheriff's  fees  from  order  of  sale  to  fee  book. 

Same. — Under  such  act,  the  clerk  is  authorized  to  charge  only  ten  cents  for 
docketing  an  action  at  the  first  term  it  is  in  court,  and  five  cents  for  each 
subsequent  term. 

Same. — Under  such  act  the  clerk  is  not  entitled  to  charge  for  entering  a 
'  cause  on  the  execution  docket^  except  in  connection  with  the  issuance  of 
an  execution  or  order  of  sale,  and  other  duties,  for  all  of  which  only  one 
r  dollar  could  be  charged. 

Same. — Act  of  1876  Repealed. — Penalties  Imposed  thereby  cannot  be  Enforced. 
— The  act  of  1875,  supra,  was  superseded  and  repealed  by  the  act  of  March 
8lst,  1879,  Acts  1879,  p.  180,  without  any  saving  clause  as  to  its  penal  pro- 
visions ;  hence,  none  of  the  penalties  imposed  by  said  act  of  1875  can  now 
be  enforced. 

Same. — Motion  to  Retax  Costs. — Final  Jud^tnent — Appeal  from.  Circuit 
Court. — Practice. — A  final  order  of  the  circuit  court,  overruling  a  motion 
made  in  such  court  against  the  clerk  thereof  to  retax  costs,  is  a 
final  judgment  within  the  meaning  of  section  550  of  the  code,  and  mity 
be  appealed  from  to  the  Supreme  Court,  without  regard  to  the  amount 

I   in  controversy. 

Same. — Amount  in  Controversy. — As  to  actions  originating  in  the  circuit  or 
superior  courts,  the  right  of  appeal,  without  regard  to  the  amount  in 
controversy,  remains  the  same  as  it  was  before  section  ^50  of  the  code 
was  amended  by  the  act  of  March  14th,  1877,  Acts  1877,  Sp^c.  Sess.,  p.  59. 

From  the  Jefferson  Circuit  Court. 

C.  A.  Korbly^  for  appellant. 
W,  T,  Friedley,  for  appellee. 

.  KiBLACK,  J. — This  was  a  motion  by  James  Hill,  against 
AbnerL.  Shannon,  clerk  of  th^  court  below,  to  retax  certain 
costs  which  it  was  claimed  had  accrued  to  the  said  Shan- 
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non,  as  such  clerk,  under  the  act  fixing  the  fees  and  sal- 
aries of  certain  officers,  approved  March  12th,  1875.  Acts 
1876,  Spec.  Sess.,  p.  31 ;   1  R.  S.  1876,  p.  467. 

At  the  request  of  the  plaintiff,  the  court  made  a  special 
finaing  of  the  facts.  This  special  finding  of  facts,  together 
with  the  conclusions  of  law  drawn  therefrom,  were  substan- 
tially as  follows  : 

"  1st.  That  the  plaintiff,  James  Hill,  commenced  an  ac- 
tion upon  a  note  and  mortgage  in  this  court,  on  the  6th 
day  of  March,  1878,  in  the  February  term  thereof,  in  said 
year,  by  filing  his  complaint,  to  which  Samuel  Cochran, 
Helen  Cochran,  David  Moffatt,  William  Brown  and  Walter 
iScott  were  made  defendants. 

"  2d.  That  at  said  time  Abner  L.  Shannon,  defendant 
to  this  motion,  was  the  clerk  of  this  court,  and  said  clerk, 
at  the  instance  of  said  James  Hill,  issued  two  summonses 
in  said  cause,  one  to  the  sheriff  of  Jefferson  county  and 
one  to  the  sheriff  of  Allen  county,  both  of  which  were  af- 
terward duly  returned,  served  upon  the  defendants  respec- 
tively named  therein. 

"  3d,  That  afterward,  on  the  19th  day  of  March, 
1878,  that  being  the  48th  day  of  said  term  of  said  court, 
said  James  Hill  recovered  a  judgment  for  the  foreclosure 
of  said  mortgage,  and  the  sale  of  the  mortgaged  real  es- 
tate, to  satisfy  the  sum  of  $3,631.66. 

*'  That  the  clerk,  at  the  request  of  the  plaintiff*,  is- 
sued an  order  of  sale  upon  said  decree  of  foreclosure  to  the 
sheriff  of  said  county,  who  sold  said  real  estate  upon  the 
same,  and  made  return  on  said  order  of  sale  to  the  clerk 
of  said  court,  who  made  a  record  of  said  return  upon  the 
execution  docket ;  that  said  real  estate  was  sold  to  the 
plaintiff  for  $2,800. 

"  4th.  The  .court  further  finds,  that  said  Abner  L. 
Shannon  performed  the  following  services  in  said  cause, 
and  taxed  the   fees  set  opposite  the  same,  to  wit : 
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""tTo.  1.     Filing  complaint  and  mortgage... $  .10 

^^  "So.  2.  Issuing  two  summonses  and  filing  the 
same  when  returned 1.10 

''  No  3.  Indexing  same  cause  on  the  general 
index 50 

"  No.  4.  Docketing  said  cause  upon  the  entry 
docket,  issue  docket  and  judge's  docket 1.00 

"  No.  5.  Entering  upon  said  issue  and  judge's 
docket  the  sheriff's  returns  of  service  of  said 
summonses  'upon  said  defendants 50 

'*  No.  6.  Writing  800  words  of  order  book 
entry 80 

"  No.  7.  Transcribing  the  fees  of  said  two 
sheriffs,  taxed  on  summonses  for  mileage  and  ser- 
vice thereof,  from  the  summonses  upon  the  fee 
book 1.00 

"  No.  8.  Registering  the  sheriff's  fees  afore- 
said and  docket  [fee]  required  by  sec.  8  of  the 
statute  of  1875,  regulating  fees,  viz. :  Registering 
R.  F.  Nugent's  fees  (sheriff  of  Jefferson  county), 
Charles  A.  Munson's  fees  (sheriff'  of  Allen  coun- 
ty), and  $2  docket  fee 1.60 

"  No.  9.  Cash  book  entry,  to  be  made  when 
fees  in  the  cause  are  paid 50 

"  No.  10.  For  entering  the  judgment  in  this 
cause  on  judgment  docket 05 

"  No.  11.  For  entering  said  order  of  sale  on 
execution  docket ' 05 

"  No.  12.  For  entering  satisfaction  of  record 
when  judgment  shall  have  been  paid 05 

"No.  13.  For  making  complete  record  of  this 
cause : 3.00 

"No.  14.  For  issuing  order  of  sale,  sealine: 
same  and  return  on  execution  docket,  and  trans- 
ferring 8herift''8  fees  from  order  of  sale  to  fee 
book 1.50." 
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"  Making  in  alt  the  sum  of  eleven  dollars  and  sixty- 
five  cents,  taxed  by  said  Abner  L.  Shannon,  clerk,  for  his 
services  as  clerk,  rendered  and  to  be  rendered  in  said 
cause,  upon  the  fee  book  in  this  court, 

"  5th.  The  court  further  finds,  that  the  complete  record 
will  consist  of  3,000  words,  and  that  a  cash  book  entry 
will  become  necessary. 

"  And  the  court,  as  a  matter  of  law,  concludes  upon 
said  findings  of  fact,  the  following  propositions,  to  wit : 

"  That  Abner  L.  Shannon  was  entitled  by  law  to  charge, 
claim  and  tax  the  fees  aforesaid  in  the  amounts  set  forth 
in  finding  No.  4  aforesaid,  and  that  said  fees,  amounting  to 
$11.65,  are  payable  out  of  the  proceeds  of  the  sale  of  said 
mortgaged  real  estate.  That  plaintifi^'s  motion  is  not  well 
taken,  and  the  same  must  be  overruled." 

The  plaintifi*  has  appealed  and  assigned  error  upon  the 
conclusions  of  law  at  which  the  court  arrived  upon  the 
special  finding  of  facts.  The  appellee  has  moved  to  dis- 
miss this  appeal  upon  two  grounds : —  , 

First.  That  no  appeal  lies  in  a  case  like  this,  the  court 
below  being  authorized  to  finally  determine  all  questions 
arising  in  this  case,  by  section  40  of  the  act  of  1875  ;  cit- 
ing Aldrich  V.  Hawkins^  6  Blackf.  125. 

Second.  That  no  appeal  lies  in  this  case,  because  the 
amount  in  controversy  is  less  than  fifty  dollars,  citing 
section  550  of  the  code  as  amended  by  the  act  of  March 
14th,  1877.   Acts  1875,  Spec.  Sess.,  p.  59. 

So  much  of  section  550  of  the  code,  amended  as  above, 
as  is  applicable  to  the  motion  to  dismiss  this  appeal,  reads 
as  follows : 

"  Writs  of  error  are  hereby  abolished.  Appeals  ipay  be 
taken  fr#m  the  circuit  courts,  and  superior  courts  to  the 
Supreme  Court,  by  either  party,  from  all  final  judgments, 
except  in  actions  originating  before  a  justice  of  the 
peace  or  mayor  of  a  city,  where  the  amount  in   contro- 


1 


474  SUPREME  COURT  OF  INDIANA. 


Hill  V.  Shannon. 


versy,  exclusive  of  interest  and  costs,  does  not  exceed  fifty 
dollars." 

This  being  an  adversary  proceeding,  we  think  the  final 
order  appealed  from  in  this  case  is  a  final  judgment  within 
the  meaning  of  the  above  named  section  of  the  code,  and 
hence,  in  that  respect,  such  a  judgment  as  may  be  appealed 
from  to  this  court,  there  being  no  statutory  prohibi- 
tion against  such  an  appeal.  Then  again,  this  proceeding 
did  not  originate  before  either  a  justice  of  the  peace  or 
mayor  of  a  city.  No  restriction  is  therefore  imposed  up- 
on this  appeal  on  account  of  the  amount  in  controversy 
being  less  than  fifty  dollars.  As  to  actions  originating  in 
the  circuit  or  superior  courts,  the  right  of  appeal,  without 
regard  to  the  amount  in  controversy,  remains  the  same  as 
it  was  before.  Section  550  of  the  code  was  amended  by  the 
act  of  1877,  above  referred  to.  The  appellee's  motion  to 
dismiss  this  appeal  can  not,  therefore,  be  sustained. 

As  we  construe  the  act  of  1875,  no  fees  are  allowed  the 
clerk  of  a  circuit  court  for  any  supposed  services,  as  fol- 
lows: 

For  entering  a  cause  on  a  general  index  of  causes  ; 

For  entering  the  sheriff's  return  of  the  service  of  a 
summons  on  the  issue  and  judge's  dockets; 

For  transferring  sheriff's  fees  for  mileage  and  service 
taxed  on  a  summons,  to  the  fee  book ; 

For  registering  sheriff's  fees  in  a  register  required  to  be 
kept  by  section  8  of  such  act  ; 

For  entry  to  be  made  on  cash  book  when  fees  in  a  cause 
are  paid  ; 

For  entering  an  order  of  sale  on  an  execution  docket 
as  a  separate  charge. 

We  are,  therefore,  of  the  opinion  that  the  items  of 
costs  known  in  the  special  finding  as  numbers  three,  five, 
seven,  eight,  nine  and  eleven,  can  not  be  sustained,  either 
in  whole  or  in  part,  as  proper  charges. 
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We  are  also  of  the  opinion  that  the  charge  for  enter- 
ino"  the  cause  on  the  entry  docket,  issue  docket  and  judge's 
docket,  known  as  item  number  four  in  the  special  finding, 
was  an  excessive  charge. 

Some  inapt  and  evidently  inadvertent  words  are  used  in 
connection  with  the  provision  allowing  the  clerk  to  charge 
a  fee  for  entering  a  cause  on  the  docket  of  the  court,  but 
we  think  a.  proper  construction  of  the  act  of  1875,  suprUj 
considered  as  an  entirety,  authorizes  only  a  charge  of  ten 
cents  for  docketing  an  action  at  the  first  term  it  is  in  court 
and  five  cents  for  each  subsequent  term.  We  conse- 
quently regard  all  charged  in  item  No.  four  over  ten  cents, 
as  being  excessive. 

We  also  regard  the  charge  for  transferring  sheriff's 
fees  from  order  of  sale  to  fee  book,  contained  in  the  item 
known  as  number  fourteen  in  the  special  finding,  as  un- 
authorized, and  hold  all  charged  in  that  item  over  one  dol- 
lar as  excessive. 

In  relation  to  item  No.  eleven,  it  may  be  further  remark- 
ed, that  we  see  nothing  in  the  act  of  1875,  as  construed  by 
us,  which  allowed  a  clerk  to  charge  for  entering  a  cause 
on  the  execution  docket,  except  in  connection  with  the 
issuance  of  an  execution,  or  order  of  sale,  and  other  duties, 
for  all  of  which  he  was  entitled  to  charge  the  gross  sum 
of  one  dollar. 

Section  48  of  the  act  under  consideration,  as  amended 
by  the  act  of  March  7th,  1877,  Acts  1877,  Reg.  Sess.,  p.  62, 
provided  that,  if  any  officer  named  in  such  section,  clerks 
of  circuit  courts  being  included,  should  tax  or  charge  any 
other  or  greater  fee  than  was  allowed  by  law,  all  his  costs 
in  the  cause  or  matter  in  which  such  illegal  fee  was  charg- 
ed, should  be  forfeited. 

The  appellant,  as  a  part  of  his  motion  in  the  court  be- 
low, asked  that  all  the  appellee's  costs  which  had  accrued 
in   the   cause,   out   of  which  the  controversy  had   arisen, 
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should  be  declared  forfeited  under  this  section  48,  which 
was  then  in  force. 

That  section  is,  however,  no  longer  in  force.  The  act 
of  1875  was  superseded  and  repealed  by  the  act  of  March 
31st,  1879,  Acts  1879,  p.  130,  without  any  saving  clause 
as  to  its  penal  provisions.  Hence,  none  of  the  penalties 
imposed  by  the  act  of  1875  can  now  be  enforced.  Whether 
the  forfeiture  of  costs  contemplated  by  section  48  have  at 
any  time  been  rightfully  enforced,  is  a  question  not  now 
before  us. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
is  remanded,  with  instructions  to  the  court  below  to  retax 
the  costs  set  out  in  the  special  finding,  in  accordance  with 
this  opinion. 


♦-o- 


The  Watson  Coal  and  Mining  Company  r.  Casteel. 

Contract. — Fraudulent  Representations. — Pleading  — In  an  action  upon  t 
contractf  a  counter-claim  by  the  defendant,  seeking  affirmative  relief 
upon  the  ground  of  fraudulent  representations  whereby  he  was  induced 
to  enter  into  the  contract,  must,  to  be  good,  allege  that  the  representa- 
tions were  false ;  that  they  were  made  with  a  fraudulent  purpose ; 
that  they  were  believed  to  be  true  by  the  defendant ;  that  he  wai 
thereby  induced  to  enter  into  the  contract ;  and  that  the  fraud  was 
effected. 

Same. — Rescission  of  Contract. — The  party  against  whom  rescission  is 
sought  must  be  in  fault ;  both  parties  must  be  placed  in  statu  quo: 
the  party  asking  rescission  must  return  or  tender  what  he  has  received 
.under  the  contract,  and  rescission  must  be  promptly  sought. 

From  the  Clay  Circuit  Court. 

JD.  U.   Williamson^  A.  Daggy^  G.  A.  Knight  &x\d  C  H. 
Knight^  for  appellant. 

W.   W.  Carter  and  S.  D.  Coffey^  for  appellee. 
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BiDDLE,  J. — The  appellee  brought  his  complaint  against 
the  appellant,  as  follows,  to  recover  the  royalty  from  a  coal 
mine,  averring  that  on  the  23d  day  of  August,  1873,  the 
plaintiff  executed  to  Benjamin  F.  Masten,  John  H.  Masten, 
and  John  J.  Schrack,  a  mining  lease  upon  certain  lands 
described,  lying  in  Clay  county,  in  which  said  lessees  agreed 
with  the  plaintiff  to  mine  coal  enough  from  under  said 
land,  that  the  royalty  thereon  should  amount  to  twelve 
hundred  dollars  per  year,  at  twenty-five  cents  per  ton,  and 
that,  if  they  should  fail  to  mine  that  quantity  of  coal,  to 
pay  twelve  hundred  dollars  per  year,  in  monthly  instal- 
ments of  one  hundred  dollars  each,  making  the  lease  an  ex- 
hibit ;  that,  on  the  20th  day  of  September,  1873,  the  said 
lessees  assigned  said  lease  to  the  defendant,  a  corporation 
organized  under  the  laws  of  Indiana,  which  corporation  un- 
dertook and  agreed  with  the  lessees  to  perform  all  the  cove- 
nants and  agi'eements  contained  in  the  lease,  and  in  pursu- 
ance thereof  took  possession  of  said  lands  and  mines  therein, 
and  have  ever  since  been  in  possession  thereof,  engaged  in 
mining  and  removing  the  coal  therefrom,  under  said  lease, 
and  by  virtue  of  said  assignment,  which  is  also  made  an 
exhibit.  But  the  defendant  has  failed  to  keep  and  per- 
form  the  covenants  and  agreements  contained  in  the  lease, 
and  their  agreement  with  said  lessees,  in  this,  to  wit :  That 
the  defendant  has  failed  to  mine  coal  enough  for  twelve 
months  past  to  amount  to  twelve  hundred  dollars,  and  to 
pay  the  plaintiff  one  hundred  dollars  per  month,  or  any 
part  thereof;  and  that  there  is  now  due  and  owing  to  the 
plaintiff"  from  defendant  twelve  of  said  monthly  instal- 
ments of  one  hundred  dollars  each,  and,  although  often 
requested  to  so  do,  have  failed  to  pay  the  same,  which 
amount  remains  due  and  unpaid.  Wherefore  the  plaintiff' 
demands  judgment  for  fifteen  hundred  dollars  and  costs. 

It  is  stipulated  in  the  lease  that  the  lessees  shall  "  enter 
upon  said  land  and  test  the  same  for  coal  within   ninety 
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days  from  the  date  of  this  lease,  and  should  they  find  coal 
upon  said  land  of  sufficient  quantity,  quality  and  thickness 
to  justify  them  in  mining  the  same,  then  they  agree  to  sink 
a  shaft,  slope  or  drift  upon  the  same,  and  be  mining  coal 
within  one  year  from  this  date,  or  in  default  thereof  to  pay 
to  said  party  of  the  first  part  the  sum  of  one  hundred  dol- 
lars per  month,  until  such  slope,  shaft,  or  tunnel,  or  drift 
shall  be  put  into  operation,  which  slope,  shaft,  drift,  or  tun- 
nel shall  be  in  addition  to  the  drift  now  already  open  upon 
said  land." 

The  defendant  filed  two  special  paragraphs  to  the  com- 
plaint, which  are  called  cross  complaints,  but  which  are 
properly  counter-claims,  in  the  first  of  which  it  is  alleged 
that,  at  the  time  the  plaintiff*  executed  the  lease,  he  repre- 
sented to  the  lessees  that  the  land  was  underlaid  with  a 
mineable  vein  of  block  coal,  and  the  lessees,  believing 
such  representations  to  be  true  and  relying  thereupon, 
not  then  being  able  nor  having  then  the  means  of  determin- 
ing the  truth  of  such  representations,  made  the  lease  setup 
in  tlie  complaint,  said  representations  being  the  inducement 
to  enter  into  the  same — the  plaintiff'  well  knowing,  at  the 
time,  that  lessees  were  relying  upon  the  truth  of  said  rep- 
resentations ;  that,  at  the  time  of  the  execution  of  the 
lease,  the  lessees  bought  of  the  plaintiff',  and  paid  him 
the  sum  of  eleven  hundred  dollars,  for  all  his  rgiht,  title  and 
interest  in  and  to  a  slope  which  had  been  sunk  on  said 
lands  to  the  said  vein  of  coal,  and  also  the  improvements 
and  mining  fixtures  of  the  slope,  consisting  of  bank  cars, 
props,  railroad  ties,  grading  for  switch  and  bank  track; 
and  that  said  plaintiff",  as  a  further  inducement  to  the  les- 
sees to  enter  into  the  lease,  represented  to  them  that  coal 
of  a  good  mineable  quality  had  been  found  in  said  slope, 
and  that  coal  underlaid  said  land  of  sufficient  thickness, 
quantity  and  quality,  to  justify  the  mining  thereof;  and 
the  lessees,  acting  upon  such  representations,  entered  into 
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said  lease  without  having  made  any  developments,  or  in 
any  manner  teciting  said  lands,  and,  within  a  few  days  af- 
ter the  execution  of  said  lease,  the  lessees  assigned  the  same 
to  this  defendant ;  and,  to  induce  the  defendant  to  take 
said  assignment,  the  lessees  stated  to  the  defendant  the 
said  representations  as  aforesaid,  made  to  them  by  the 
plaintiff',  of  the  existence  of  coal  under  said  land ;  and,  re- 
lying upon  the  same,  the  defendant  purchased  of  the  les- 
sees said  slope  and  fixtures,  and  paid  therefor  the  sum  of 
three  thousand  dollars,  and  took  the  assignment  of  said 
lease ;  and  the  defendant  paid  to  plaintiff  as  advance  roy- 
alty on  coal,  in  pursuance  of  said  lease,  the  sum  of  one 
hundred  dollars  per  month  for  twenty  months  thereafter, 
and  began  mining  said  coal  under  said  land,  and  mined 
about  sufficient  coal  to  reimburse  the  defendant  for  the 
royalty  advanced ;  and  said  coal  became  thin  and  faulty, 
and  of  such  quality  as  would  not  justify  its  mining  ex- 
cept at  great  loss ;  and,  upon  discovering  such  fact,  the 
defendant  expended  large  sums  of  money  in  drilling  and 
testing  said  land  for  coal,  and  found  that  there  was  no  coel 
under  large  portions  of  said  land,  and  in  the  remaining 
portions  it  was  not  of  sufficient  thickness  to  justify  its 
mining,  and  the  same  could  not  be  mined  except  at  a 
ruinous  expense  ;  and  the  defendant  refused,  for  the  rea- 
sons above  stated,  to  make  any  further  payments  under  the 
lease,  and  stated  the  reasons  of  such  refusal,  and  offered 
to  surrender  and  cancel  the  lease,  but  the  plaintiff  refused 
to  accept  the  same  ;  that  the  defendant  has  mined  all  the 
coal  under  said  lands,  and  is  ready  and  willing  to  account 
to  the  plaintiff  for  all  coal  mined  according  to  the 
lease,  deducting  the  said  two  thousand  dollars  already 
advanced. 

Prayer  for  affirmative  relief,  that  the  plaintiff  be  enjoined 
from  prosecuting  the  said  suit ;  also  for  an  adjustment  of  the 
royalty  on  the  coal  that  has  been  mined,  and  a  cancella- 
tion of  the  lease,  and  for  general  relief. 
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.  The  other  paragraph  of  counter-ciaim  avers  a  mutual 
mistake  in  the  belief  that  there  was  mineable  coal  under 
said  land,  from  surface  indications,  but  in  fact  there  was 
not ;  with  an  offer  to  account  for  all  royalties  due  on 
what  coal  was  mined,  deducting  advanced  royalties ;  pray- 
ing a  rescission  of  the  lease,  and  general  relief. 

These  are  all  the  pleadings  that  remain  in  the  record. 

A  demurrer  for  want  of  facts  was  sustained  to  each 
paragraph  of  counter-claim,  and  exceptions  reserved. 
Judgment  on  the  demurrers  for  appellee,  exception  by  the 
appellant,  and  appeal  to  this  court. 

The  rulings  on  the  demurrers  to  the  counter-claims  pre- 
sent the  only  questions  in  the  case  for  uur  consideration. 
Do  the  facts  averred  in  the  first  paragraph  of  counter- 
claim amount  to  fraud  on  the  part  of  the  plaintiff  in  pro- 
curing the  execution  of  the  lease  ? 

Representations,  to  amount  to  fraud,  must  be  false  ;  they 
must  be  made  for  a  fraudulent  purpose  ;  they  must  be  he- 
lieved  to  be  true  by  the  party  to  whom  they  are  made ; 
they  must  have  induced  him  to  act  upon  them ;  and  they 
must  have  effected  the  fraud. 

In  the  counter-claim  we  are  considering,  there  is  no  alle- 
gation of  fraud  against  the  plaintiff',  no  allegation  that 
the  representations  were  fraudulently  made,  and  no  alle- 
gation that  they  were  made  with  a  fraudulent  intent,  or 
for  a  fraudulent  purpose.  They  may  be  false  and  yet  very 
honestly  made.  If  so,  they  lack  the  element  of  fraud.  If 
they  were  false,  and  induced  the  lessees  to  act  upon  them, 
whereby  they  were  injured,  yet,  if  honestly  made,  there  is 
no  fraud.  Besides,  they  are  pleaded  against  a  lease  which 
stipulates  that  the  lessees  will  "  enter  upon  said  land  and 
test  the  same  for  coal  within  ninety  days  from  the  date  of 
this  lease."  If  the  plaintiff  made  the  representations 
charged  against  him,  and  the  lessees  believed  them  and 
acted  upon  them,  why  was  such  a  stipulation,  requiring 
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them  to  test  the  lands  for  coal  within  ninety  days,  in- 
serted in  the  lease  ?  Again,  the  lease  was  acted  upon  by 
the  lessees  and  their  assignee,  and  monthly  instalments  of 
the  royalty  paid  under  it  for  twenty  months,  and  no  com- 
plaint of  fraud  in  the  lease  was  made  for  more  than  three 
years  after  its  execution.  We  can  not  hold  the  counter- 
claim  suiiicieut.  The  State  v.  Holloway,  8  Blackf.  45 ; 
Hopper  V.  Sisk,  1  Ind.  176 ;  The  State  Bank  v.  Hamilton, 
2  Ind.  457;  Peter  v.  Wright,  6  Ind.  183;  Gatling  v. 
Newell  9  Ind.  572  ;  Zehner  v.  Kepler,  16  Ind.  290  ;  Marvey 
V.  Smithy  17  Ind.  272 ;  Jenkins  v.  Long,  19  Ind.  28 ; 
Woodruff  V.  Garner,  27  Ind.  4 ;  Curry  v.  Keyser,  30  Ind. 
214 ;  Bacon  v.  Markley,  46  Ind.  116 ;  Jagers  v.  Jagers, 
49  Ind.  428 ;  Hess  v.  Young,  59  Ind.  879 ;  Welshbillig  v. 
Diinhart,  65  Ind.  94. 

The  second  counter-claim  does  not  purport  to  charge 
fraud  against  the  lessor,  but  alleges  a  mutual  mistake  be- 
tween the  lessor  and  the  lessees  as  to  the  fact  of  there  be- 
ing coal  in  the  land,  and  avers  that  there  was  not  sufficient 
coal  in  the  lands  to  be  profitably  mined,  and,  upon  this 
ground,  asks  a  rescission  of  the  lease.  The  other  aver- 
ments in  this  counter-claim  are  substantially  the  same  as 
those  in  the  first. 

There  are  well  settled  rules  governing  the  rescission  of 
contracts:  The  party  against  whom  rescission  is  sought 
must  be  in  fault ;  both  parties  must  be  placed  in  statu  quo  ; 
the  party  asking  rescission  must  return  or  tender  what  he 
has  received  under  the  contract,  and  rescission  must  be 
promptly  sought. 

The  facts  averred  do  not  fill  these  requisites.  Admitting 
that  the  mistake  alleged  against 'the  plaintififis  a  fault  on 
his  part  which  might  authorize  a  rescission  of  the  lease,  yet 
it  is  ver}'  clear  the  parties  can  not  be  placed  in  statu  quo. 
The  defendant  has  mined  quantities  of  coal  from  the  land, 
and  paid  certain  instalments  of  the  royalty  thereon  for 
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twenty  nioDtbs,  and  has  changed  the  condition  of  the  laud 
by  his  mining  operations  to  such  a  degree  that  it  has  be- 
come impossible  to  return  the  coal  he  has  mined,  or  re- 
store the  land  to  the  condition  it  was  in  when  the  lease 
was  made.  Nothing  that  has  been  received  by  the  defend- 
ants under  the  lease  has  been  returned  or  tendered  to  the 
plaintiff;  and,  as  the  defendant  has  had  a  full  knowledge 
of  the  facts  alleged  for  more  than  three  years,  the 
remedy  of  rescission  has  not  been  sought  within  a 
reasonable  time.  The  facts  alleged  in  the  secoud 
counter-claim  do  not  constitute  a  defence.  Buell  v. 
Tate,  7  Blackf  55 ;  Shaeffer  v.  Sleadcj  7  Blackf  178 ; 
Calhoun  v.  Davis,  2  Ind.  532 ;  Cooley  v.  Harper.  4  Ind.  454; 
Colson  V.  Smithf  9  Ind.  8 ;  Gatling  v.  Newell,  9  Ind.  572 ; 
Shaw  V.  Bamharty  17  Ind.  183 ;  Fisher  v.  Wilson,  18  Ind. 
133;  McGuire  v.  Callahan,  19  Lid.  128;  Bell  v.  Caferty, 
21  Ind.  411 ;  Love  v.  Oldham,  22  Ind.  51 ;  Parks  v.  Tlie 
Evansville,  Indianapolis  and  Cleveland  S,  L.  JR.  R.  Co,,  23 
Ind.  567 ;  Fatten  v.  Stewart,  24  Ind.  832  ;  Matlock  v.  Todd, 
25  Ind.  128  ;  Stcioarf  v.  Ludwich.  ?n  lud.  230  ;  Sieveking  v. 
Litzler,  31  Ind.  13 ;  Hanna  v.  Shields,  34  Ind.  84  ;  Kinna- 
man  v.  Fyle,  44  Ind.  275  ;  Dinwiddie  v.  Kelley,  46  Ind.  392; 
DeFordv.  Urbain,  48  Ind.  219 ;  Wheaton  v.  Knowlton,  53  Ind. 
256 ;  Gregory  v.  Schoenell,  55  Ind.  101 ;  Haase  v.  Mitchell, 
58  Ind.  213 ;  Bingham  v.  Leighty,  61  Ind.  524 ;  Norris  v. 
Tharp,  65  Ind.  47. 
The  judgment  is  affirmed,  at  the  appellant's  costs. 


Waugh  et  Xl.  r.  Riley  et  al. 

Will. — Descent. — Revival  of  Statute. — Limitation  of  Action. — Statute  Coth 
gtnied. — A.  died  testate  in  Aue^ust,  1860,  seized  in  fee-simple  of  c«»rtaiii  re«1 
estate,  leaving  surviving  him  his  widow,  two  sisters  and  the  descendants 
of  a  deceased  brother  and  sister,  but    leaving  neither  father,  mother, 
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child,  nor  the  descendaDts  of  any  child  surviving  him.  His  will  contained 
the  following  provision  :  «  I  give  and  bequeath  unto  my  wife,  ♦  *  for 
and  during  her  natural  life,  all  my  real  estate  and  personal  property  of 
whatever  kind  or  nature,  to  have  and  to  hold  and  dispose  of  as  she  may 
choose."  The  will  made  no  disposition  of  the  residue  and  remainder  of  de- 
cedent's estate. 

Held,  that  said  testator  must  be  regarded  as  having  died  intestate  as  to 
the  residue  of  his  estate  over  and  above  the  life-estate  devised  to  his  wife. 

mUi,  also,  that  the  act  of  March  9th,  1867,  1  R.  S.  1876,  p.  941,  repealed  the 
amended  sections  25  and  26  of  the  law  of  descents  and  revived  the  origi- 
nal sections  25  and  26  of  the  act  of  May  14th,  1862,  1  R.  S.  1876,  p.  413  ; 
and,  under  said  original  sections,  the  entire  estate  of  A.  descended  to  his 
widow,  no  action  to  determine  the  title  to  the  same  having  been  begun  by 
the  sisters  and  the  descendants  of  the  deceased  brother  and  sister  of  the 
decedent  within  ninety  days  after  the  passage  of  said  repealing  act,  as 

provided  for  therein. 

■ 

Prom  the  Greene  Circuit  Court. 

L,  Shaw  and  W.  J.  Baker,  for  appellants. 

A.  G.  Cavins  and  E.  H,  C,  Cavins,  for  appellees. 

HowK,  C.  J. — In  this  action  the  appellants,  as  the  heirs 
at  law  of  John  L.  Waugh,  deceased,  sued  one  Elza  Riley 
and  George  W.  Riley,  as  defendants,  to  recover  the  pos- 
session of  certain  real  estate,  particularly  described,  in 
Greene  county,  Indiana,  and  for  damages  for  being  kept 
out  of  the  possession  thereof.  In  their  complaint  the  ap- 
pellants alleged  that  they  were  the  owners  in  fee-simple, 
and  entitled  to  the  possession,  of  said  real  estate,  and  that 
the  defendants  held  possession  thereof  without  right,  and, 
for  one  year  past,  had  kept  the  appellants  out  of  the  pos- 
session thereof,  to  their  damage  in  the  sum  of  five  hundred 
dollars.     Wherefore,  etc. 

The  defendants  answered  the  appellants'  complaint  by 
a  general  denial  thereof.  The  issues  joined  were  tried  by 
the  court,  and,  at  the  appellants'  request,  the  court  made 
in  writing  a  special  finding  of  the  facts  and  of  its  conclu- 
sion of  law  thereon.  To  the  court's  conclusion  of  law  the 
appellants  excepted. 
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The  defendants  moved  the  court  for  a  new  trial,  as  to  a 
certain  specified  part  of  the  special  finding  of  facts,  which 
motion  was  overruled,  and  to  this  ruling  they  excepted 
and  filed  their  bill  of  exceptions. 

The  appellants  moved  the  court  for  judgment  in  their 
favor  upon  the  special  finding  of  facts,  notwithstanding 
the  conclusion  of  law  thereon,  which  motion  was  over- 
ruled and  to  this  decision  they  excepted.  The  court  then 
rendered  judgment  upon  and  in  accordance  with  its  con- 
clusion of  law,  that  the  appellants,  the  plaintiflPs  below 
take  nothing  by  their  suit,  and  that  the  defendants  recover 
their  cosis. 

In  this  court  the  appellants  have  suggested  tjiat,  since 
the  rendition  of  the  judgment  below,  the  defendant  Elza 
Riley  had  died  intestate,  leaving  as  his  only  heirs  at  law 
his  widow,  Ann  Riley,  his  six  children,  setting  out  their 
names  and  the  names  of  the  husbands  of  two  of  them;  all 
of  whom  and  the  defendant  George  W.  Riley  have  been 
made  appellees,  and  as  such  have  appeared  by  counsel  and 
joined  in  error,  and  assigned  a  cross  error  in  this  court. 

The  appellants  have  assigned,  as  errore,  the  following 
decisions  of  the  circuit  court : 

1.  In  its  conclusion  of  law  upon  its  special  finding  of 
facts;  and, 

2.  In  overruling  their  motion  for  a  judgment  in  their 
favor,  on  the  special  finding  of  facts,  notwithstanding  the 
conclusion  of  law. 

It  is  necessary,  we  think,  to  an  intelligible  presentation 
of  the  questions  involved  in  this  case,  and  to  a  proper  un- 
derstanding of  our  decision  of  those  questions,  that  we 
should  first  give  a  summary,  at  least,  of  the  court's  special 
finding  of  facts. 

The  court  found  the  following  facts :  "  That,  in  August, 
1860,  one  John  L.  Waugh  died  in  Greene  county,  Indiana, 
seized  in  fee-simple  of  the  following  described  land  in  said 
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county,  to  wit:  The  east  half  of  the  north-west  quarter, 
and  the  north  half  of  the  north-east  quarter  of  the  south- 
west quarter,  of  section  thirty -four,  in  township  6  north;  in 
range  4  west,  containing  in  all  one  hundred  acres,  more  or 
less;  that  the  said  Waugh  left  him  surviving  Mary 
Waugh,  his  widow,  but  no  father  or  mother,  or  children 
or  their  descendants.  His  brothers  and  sisters  now  living, 
and  the  descendants  now  living  of  such  as  are  dead,  are 
the  plaintiffs  in  this  suit,  as  follows:"  (Here  follow  the 
names  of  the  appellants,  with  their  relationship  to  the  de- 
ceased, which  we  omit) ;  "  that  before  his  death  the  said 
John  L.  Waugh  executed  the  following  as  his  last  will  and 
testament,  to  wit : 

"  '  In  the  name  of  God,  Amen  :  I,  John  L.  Waugh,  of 
the  county  of  Greene,  in  the  State  of  Indiana,  be- 
ing of  sound  mind,  memory  and  understanding,  do  hereby 
make  and  publish  my  last  will  and  testament  in  manner 
following,  to  wit,  that  is  to  say  :  First,  it  is  my  desire 
and  direction,  that  all  of  my  just  debts  be  fully  paid  and 
satisfied.  2d,  I  give  and  bequeath  unto  my  wife,  Mary, 
for  and  during  her  natural  life,  all  my  real  estate  and  per- 
sonal property  of  whatever  kind  or  nature,  to  have  and  to 
hold  and  dispose  of  as  she  may  choose.  Thirdly,  I  give 
and  bequeath  unto  George  Fry,  a  boy  whom  I  raised,  three 
hundred  dollars,  to  be  paid  out  of  the  sale  of  my  real  estate, 
provided  he  be  living  at  the  time  it  is  sold.  And,  lastly,  I  here- 
by nominate  and  appoint  Elza  Riley  and  my  wife,  Mary,  ex- 
ecutors of  this  my  last  will  and  testament ;  hereby  revok- 
ing and  annulling  all  other  wills  by  me  made  heretofore, 
and  ratifying  and  confirming  this  and  none  other,  as  my 
last  will  and  testament.  In  witness  whereof  I  have  here- 
unto set  my  hand  and  seal  this  the  12th  da\^  of  July,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  sixty. 
(Signed,)  " '  John  L.  Waugh.     [Seal.]  ' " 

We  omit  the  attestation  of  this  will. 
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"  That,  after  the  death  of  said  John  L.  Waugh,  the  said 
will  was  duly  probated  by  the  attesting  witnesses,  in  the 
office  of  the  clerk  of  the  common  pleas  court  of  Greene 
county,  Indiana,  and  duly  recorded,  together  with  the 
proof  thereof,  in  volume  2  of  the  records  of  wills,  on 
pages  47  and  48,  on  the  30th  day  of  August,  1860 ;  that, 
after  the  death  of  said  John  L.  Waugh,  his  widow,  Mary 
Waugh,  elected  to  take  the  provisions  made  for  her  by 
said  will,  and  proceeded  to  take  possession  of  the  said 
lands  heretofore  described,  under  and  by  virtue  of  said 
will  and  the  title  conveyed  thereby,  and  held  and  continued 
in  the  possession  thereof  until  her  death,  which   occurred 

on   the   —  day  of ,  1875 ;  that  said    Mary  Wau^h 

left  surviving,  as  her  only  heirs,  the  following  persons,  to 
wit :  "  (Setting  out  the  names  of  her  mother,  and  nine 
brothers  and  sisters,  which  we  omit.)  "  And  that,  after  the 
death  of  the  said  Mary  Waugh,  her  said  heirs  took 
possession  of,  and  as  such  heirs  claimed  title  to,  said 
lands." 

The   court  further  found  that,  on  the  —  day  of , 

1875,  some  of  the  said  heirs  of  said  Mary  Waugh,  deceased, 
commenced  a  suit  against  her  other  heirs,  for  the  March 
term,  1876,  of  the  court  below,  to  obtain  the  partition  of 
said  lands  among  the  said  heirs  of  said  decedent,  alleging 
that  the  lands  could  not  be  divided  without  injury  to  them, 
as  the  owners  thereof,  and  asking  that  the  said  lands  be 
sold  under  the  order  of  said  court;  that,  at  the  March 
term,  1876,  of  said  court,  in  said  suit  for  partition,  the 
appellants  in  this  action,  as  the  heirs  at  law  of  said  John 
L.  Waugh,  deceased,  appeared  and  filed  their  petition  and 
motion  to  be  made  defendants  in  said  partition  suit,  and 
their  answer  therein,  wherein  they  alleged,  in  substance, 
that  they  were  tenants  in  common  with  the  parties  to  said 
partition  suit,  of  the  lands  in  controversy ;  that  the  parties 
to  said  suit  claimed  to  be  the  owners  of  said  lands  as  the 
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heirs  at  law  of  Mary  Waugh,  who  was  the  widow  of  John 
L.  Waugh,  who  had  died  testate*  ia  Greene  county,  In- 
diana, in  August,  1860,  leaving  the  said  Mary  as  his  wid- 
ow, but  leaving  neither  father  nor  mother,  nor  child  nor 
the  descendants  of  any  child,  surviving  him ;  that,  at  the 
time  of  his  death,  the  said  John  L.  Waugh  had  left 
two  sisteris  and  the  descendants  of  a  deceased  brother  and 
sister,  who  are  the  appellants  in  this  action ;  that,  by  his 
hist  will  and  testament,  the  said  John  L.  Waugh  gave  his 
wife,  Mary,  only  an  estate  for  her  life  in  the  lands  in  con- 
troversy, but  made  no  disposition  of  his  property,  real 
or  personal,  after  the  death  of  his  said  wife ;  and  that  it 
was  the  intention  of  the  testator,  and  he  believed,  when 
he  executed  his  will,  that  all  of  his  estate,  real  and  per- 
sonal, would,  by  the  will,  descend  to  his  brother  and  sis- 
ters and  their  descendants.  In  their  petition  and  answer 
the  appellants  in  this  action  claimed  that  they,  as  the 
heirs  at  law  of  said  John  L.  Waugh,  deceased,  had  be- 
come and  were  jointly  the  owners  in  fee-simple  of  the  un- 
divided two-thirds  part  of  the  lands  in  controversy,  set- 
ting out  in  detail  the  respective  shares  of  each  of  them 
therein;  and  they  asked  to  be  made  defendants  in  said 
partition  suit,  and  that  all  of  their  shares  of  said  lands 
might  be  set  off  to  them  in  one  body,  and  for  other 
proper  relief. 

To  thin  answer  of  the  appellants  in  said  partition  suit, 
the  plaintiffs  therein  demurred  upon  the  ground  that  it 
did  not  state  facts  sufficient  to  constitute  a  defence  to  their 
action,  or  any  part  thereof,  which  demurrer  was  sustained 
by  the  court,  and  the  appellants  excepted ;  and,  declining 
to  amend,  it  wasconsidered  by  the  court  that  their  said 
answer  was  insufficient  in  law,  and  that  the  plaintiffs  in 
said  suit  recover  of  said  appellants  their  costs  in  that  be- 
half expended. 

The  court  further  found  that  the  trial  of  said  partition 
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suit  resulted  in  a  finding  that  the  parties  thereto,  as  the 
heirs  at  law  of  said  Mary  Waugh,  deceased^  were  the  own- 
ers of  said  lands,  and  that  the  same  coald  not  be  divided 
without  injury  to  said  owners ;  and  judgment  was  rendered 
accordingly  for  the  sale  of  the  lands,  and  appointing  a 
commissioner  to  make  such  sale ;  and  that  in  May.  1876, 
the  said  commissioner,  in  pursuance  of  said  judgment  and 
order,  had  sold  the  said  lands  to  the  defendants  in  this  ac- 
tion, who  were  in  possession  thereof,  claiming  title  there- 
to under  said  judgment  and  sale;  and  that  afterward,  on 
the  1st  day  of  September,  1876,  and  before  the  commence- 
ment of  this  action,  the  appellants  had  demanded  posses- 
sion of  said  lands  from  the  defendants,  who  were  then  in 
the  possession  thereof  under  said  judgment  and  sale. 

Upon  the  foregoing  facts  the  court's  conclusion  of  law 
was,  that  the  appellants,  the  plaintiffs  below,  were  not  en- 
titled to  the  possession  of  said  lands. 

Did  the  court  err  in  its  conclusion  of  law  upon  its  spe- 
cial finding  of  facts  ?  This  is  the  first  question  presented 
for  our  decision.  It  will  be  seen  from  the  court's  special 
finding  that  there  is  but  little,  if  any,  controversy  between 
the  parties  as  to  the  actual  facts  of  this  case.  John  L. 
Waugh  died  testate  in  August,  1860,  in  Greene  county, 
Indiana,  seized  in  fee-simple  of  the  lands  in  said  county  in 
controversy  in  this  action.  He  left  surviving  him  the  said 
Mary  Waugh,  as  his  widow,  but  he  left  neither  father  nor 
mother,  nor  any  child  nor  the  descendants  of  any  child,  sur- 
viving him.  By  the  terms  of  his  last  will  and  testament, 
as  we  have  seen,  the  said  John  L.  Wausrh  devised  the  said 
lands  to  his  wife,  Mary  Waugh,  for  and  during  her  natural 
life ;  but,  in  and  by  his  said  will,  he  made  no  devise  what- 
ever, nor  did  he  attempt  to  make  any  devise,  of  the  *ee- 
simple  of  said  lands.  The  language  of  his  will  on  this 
point  is  this :  "I  give  and  bequeath  unto  my  wife,  Mary, 
for  and  during  her  natural  life,  all  my  real  estate  and  i^r- 
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sonal  property  of  whatever  kind  or  nature,  to  have  and  to 
hold  and  dispose  of  as  she  may  choose."  This  is  all  that  is 
said  in  his  last  will  and  testament  in  regard  to  the  disposi- 
tion of  his  property,  real  or  personal.  The  will  gave  to 
the  testator's  wife,  Mary,  an  estate  for  her  life  in  all  his 
lands  and  personal  property,  and  made  no  disposition 
whatever  of  the  residue  and  remainder  of  his  estate  in 
either  said  lands  or  personal  property.  As  to  such  residue 
and  remainder  of  his  estate,  over  and  above  the  estate  de- 
vised to  his  wife,  Mary,  for  her  life,  in  all  his  lands  and 
personal  property,  the  testator,  John  L.  "Waugh,  must  be 
regarded  as  having  died  intestate.  Armstrong  v.  BerremaiXj 
13  Ind.  422 ;  Busing  v.  Busing,  25  Ind.  63 ;  Lindsay  v. 
Lindsay,  47  Ind.  283 ;  Dale  v.  Bartley,  58  Ind.  101. 

The  court  found  as  a  fact  that  the  testator's  wife,  Mary 
Waugh,  "  elected  to  take  the  provisions  made  for  her  b/ 
said  will,  and  proceeded  to  take  possession  of  the  said  lands 
heretofore  described,  under  and  by  virtue  of  said  will,  and 
the  title  conveyed  thereby."  The  testator's  fee-simple 
estate  in  said  lands  was  n:>t  devised  nor  disposed  of  in  any 
manner  by  his  last  will ;  but,  as  to  that  estate,  as  we  have 
seen,  he  died  intestate.  His  fee-simple  estate  in  said 
lands  therefore  descended  at  his  death  to  the  person  or 
persons,  and  none  other,  who  would  have  inherited  the 
same  under  the  provisions  of  the  statute  of  this  State  reg- 
elating descents  and  the  apportionment  of  estates,  pre- 
cisely as  such  estate  would  have  descended  if  he  had  died 
without  having  made  any  will,  subject  only  to  the  estate 
therein  of  his  wife,  Mary  Waugh,  for  and  during  her 
natural  life. 

Under  the  facts  found  by  the  court,  it  would  seem  to  be 
certain  that  the  fee-simple  estate  of  the  testator,  John  L. 
Waugh,  in  all  his  lands,  and  the  absolute  ownership  of  all 
his  personal  property,  would  have  gone  at  his  death,  and 
did  go,  to   his   surviving   wife,  Mary  Waugh,  under  the 
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provisions  of  section  26  of  "An  act  regulating  descents 
and  the  apportionment  of  estates,"  approved  May  14th, 
1852,  if  it  can  be  correctly  said  that  this  section  26, 
as  it  read  at  tlie  time  of  its  enactment  and  as  it  now  reads, 
regulated  the  descent  of  that  part  of  the  testator's  estate, 
as  to  which,  as  we  have  seen,  he  must  be  regarded  as  hav- 
ing died  intestate.  This  section  26,  as  originally  enacted 
and  as  it  now  reads,  provides  as  follows : 

"Sec.  26.  If  a  husband  or  wife  die,  intestate,  leaving 
no  child,  and  no  father  or  mother,  the  whole  of  his  or  her 
property,  real  and  personal,  shall  go  to  the  survivor."  1  R. 
S.  1876,  p.  413. 

By  section  4  of  an  act  to  amend  certain  specified  sections 
of  the  above  entitled  act  regulating  descents,  etc.,  ap- 
proved March  4th,  1853,  said  section  26  of  said  act  was 
amended  to  read  as  follows  : 

"If  a  husband  or  wife  die  intestate,  leaving  no  child,  and 
no  father  or  mother,  nor  brothers  and  sisters,  nor  their 
descendants,  the  w^hole  of  his  or  her  property,  real  or  per- 
sonal, shall  go  to  the  survivor."     Acts  1853,  p.  56. 

By  section  3  of  said  amendatory  act  of  March  4th,  1853, 
section  25  of  the  above  entitled  act  of  May  14th,  1852,  reg- 
ulating descents,  etc.,  was  amended   to  read  as  follows  : 

"If  a  husband  or  wife  die  intestate,  leaving  no  child,  but 
leaving  a  father  and  mother  or  either  of  them,  then  his  or 
her  property,  real  and  personal,  shall  descend,  one-half  to 
the  widow  or  widower,  and  one-half  to  the  father  and 
mother  jointly,  or  to  the  survivor  of  them  ;  and  if  there  be 
no  father  nor  mother  living,  then  the  one-half  shall  go  to 
the  brothers  and  sisters  of  the  deceased,  or  their  descend- 
ants, if  any  there  be,  in  equal  shares :  Provided^  that  if 
the  w^hole  amount  of  property,  real  and  personal,  do  not 
exceed  one  thousand  dollars,  the  whole  shall  go  to  sbch 
widow  or  widower."     Acts  1853,  p.  56. 

It  will  be  observed  that  this  amended  section  25  differs 
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from  the  original  section  25,  as  it  appears  in  the  original 
act  of  May  14th,  1852,  and  as  it  is  now  in  force  as  a  law  of 
this  State,  in  these  particulars :  That  in  the  original  sec- 
tion, now  in  force,  it  is  provided  that  if  a  husband  or  wife 
die  intestate,  leaving  no  child,  but  leaving  a  father  and 
mother,'  or  either  of  them,  then  his  or  her  property,  real 
and  personal;  shall  descend  three-fourths  (instead  of  one- 
half  as  in  the  amended  section)  to  the  widow  or  widower, 
and  one-fourth  (instead  of  one-hulf  as  in  the  amended  sec- 
tion) to  the  father  and  mother  jointly,  or  to  the  survivor 
of  them;  and  that  the  original  section,  now  in  force,  con- 
tains no  provision  whatever,  in  any  event,  in  favor  of  "the 
brothers  and  sisters  of  the  deceased,  or  their  descendants." 
1  R.  S.  1876,  p.  412. 

Under  the  decision  of  this  court  in  the  case  of  Langdon 
V.  ApplegatCy  5  Ind.  327,  the  amended  sections  25  and  26 
of  the  act  regulating  descents,  etc.,  as  amended  by  the  act 
of  March  ^th,  1853,  and  above  set  out,  were  unconstitu- 
tional and  void,  as  in  violation  of  section  21  of  article  4  of 
the  constitution  of  this  State  of  1851,  and  were  so  regarded 
by  all  the  courts  of  this  State.  In  the  section  referred  to 
of  the  constitution  of  1851,  it  was  provided  that  "No  act 
shall  ever  be  revised  or  amended  by  mere  reference  to  its 
title  ;  but  the  act  revised,  or  section  amended,  shall  be  set 
forth  and  published  at  full  length."  In  the  case  cited  it 
was  held  by  this  court  that  this  constitutional  provision 
required  the  setting  forth  and  publication  at  full  length  in 
an  amendatory  act,  not  only  of  the  amended  section,  but  al- 
so of  the  original  section  which  was  to  be  thereby  amended. 

In  the  case  of  7^^  Greencastle  Southern  Turnpike  Co.  v. 
The  State,  ex  reL,  28  Ind.  382,  decided  at  the  November 
term,  1867,  this  court,  as  then  constituted,  gave  an  entirely 
diffcrent  construction  to  the  constitutional  provision  above 
quoted,  and  expressly  overruled  the  case  of  Langdon  v. 
Applegate,  supra,  and  all  subsequent  cases  wherein  the  doc- 
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trine  of  that  case  had  been  reasserted  and  followed.  In 
the  case  in  28,  lud.  382,  the  constitutional  provision  above 
quoted  was  construed  so  as  to  require  that,  in  any  revising 
or  amendatory  act,  the  new  revised  act  or  the  new  amend- 
ed section,  and  not  the  old  act  before  its  revision  nor  the 
old  section  before  its  amendment,  '*shall  be  set  forth  and 
published  at  full  length."  This  is  now,  and,  as  we  may 
reasonably  suppose,  will  continue  to  be,  the  accepted  con- 
struction of  this  provisiou  of  the  constitution. 

The  effect  of  this  later  construction  was  to  give  vitality 
and  validity  to  a  number  of  legislative  enactments,  which, 
before  that  time,  had  been  regarded  and  treated  as  uncon- 
stitutional and  void,  and,  among  others,  to  said  amended 
sections  25  and  26,  above  set  out,  of  the  act  regulating  de- 
scents. Before  the  case  in  28  Ind.  382  was  decided  bv 
this  court  and,  probably,  in  anticipation  of  such  a  deci- 
sion, the  General  Assembly  of  this  State  passed  "An  act  for 
the  repeal  of  statutes  not  in  conformity  with  the  ruling  of 
the  Supreme  Court,  in  case  of  Langdon  v.  Applegate 
and  others,  and  limiting  actions  arising  out  of  the  same, 
or  for  a  violation  thereof,"  approved  March  9th,  1867. 
This  act  contained  the  following  provisions: 

In  section  1,  omitting  the  enacting  clause,  it  was  provid- 
ed, "That  all  laws  heretofore  passed  not  in  conformity 
with  the  ruling  of  the  Supreme  Court  of  this  State  in  the 
case  of  Langdon.  against  Applegate  and  others,  reported 
in  the  fifth  volume  of  the  Indiana  Reports,  on  page  327, 
are  hereby  repealed. 

"Sec.  2.  All  actions  arising  out  of  or  for  a  violation  of 
any  law  repealed  by  this  act,  shall  be  commenced  within 
ninety  days  from  the  passage  of  this  act,  and  not  after- 
wards." 

Section  3  declared  an  emergency  existing,  and  provided 
that  the  act  should  be  in  force  from  and  after  its  passage. 
Acts  1867,  p.  204 ;  1  R.  S.  1876,  p.  941, 
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It  will  thus  be  seen  that,  while  under  and  by  force  of  the 
decision  of  this  court,  reported  in  28  Ind.  382,  all  laws  passed 
before  the  9th  day  of  March,  1867,  which  were  not  in  con- 
formity with  the  ruling  of  this  court  in  the  case  of  Lavg- 
don  V.  Applegate^  supra^  were  to  be  regarded  and  were  valid 
laws  from  the  times  of  their  enactment,  yet  all  these  laws 
were,  on  said  last  named  day,  under  and  by  said  repealing 
act  of  that  date,  absolutely  and  uncondkionally  repealed. 
So  that  the  amended  sections  25  and  26  m  the  act  resrulat- 
ing  descents,  etc.,  as  amended  by  the  aforesaid  act  of 
March  4th,  1853,  were  valid  laws  of  this  State,  in  force 
from  and  after  the  time  the  Session  Acts  of  1853  were  pub- 
lished and  circulated  in  the  several  counties  of  this  State, 
by  authority,  until  the  said  repealing  act,  above  set  out, 
was  approved  and  became  a  law,  on  the  9th  day  of  March, 
1867. 

The  amended  sections  25  and  26  of  the  act  regulating 
descents,  as  amended  by  the  aforesaid  act  of  March  4th, 
1853,  covered  the  whole  subject-matter  of  the  original  sec- 
tions 25  and  26  of  the  original  act  of  May  14th,  1852,  reg- 
ulating descents,  were  inconsistent  therewith,  and  were 
evidently  intended  by  the  Legislature  to  supersede  and 
take  the  place  of  said  original  sections  25  and  26.  Mani- 
festly, therefore,  as  it  seems  to  us,  the  said  amended  sections 
repealed  by  implication  the  said  original  sections  25  and 
26.  The  President,  etc,^  of  the  P.  ^  /.  Railroad  Co,  v. 
Bradshaw,  6  Ind.  146 ;  Dowdell  v.  The  State,  58  Ind.  333 ; 
The  State  v.  Christman,  67  Ind.  328. 

When,  by  the  provisions  of  the  1st  section  of  the  above 
entitled  repealing  act  of  March  9th,  1867,  the  said  amend- 
ed sections  25  and  26,  as  amended  bv  the  aforesaid  act  of 
March  4th,  1853,  were  absolutely  and  unconditionally  re- 
pealed, as  we  have  seen,  the  effect  of  such  repeal,  under 
the  common-law  rule  in  such  cases,  which  then  prevailed 
in  this  State,  was  to  revive  the  original  sections  25  and  26 
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of  the  original  act  of  May  14th,  1852,  and  since  such  re- 
peal these  original  sections  have  been  and  now  are  the  law 
of  this  State  on  the  subject-matter  thereof.  Leard  v. 
Le.ard,  30  Ind.  171 ;  Nebeker  v.  Rhoads,  30  Ind.  330;  Dt- 
Moss  V.  Newton^  31  Ind.  219 ;  Lindsay  v.  Lind^ay^  47  Ind. 
283 ;  Lovglois  v.  Lonfflois,  48  Ind,  60 ;  and  Niblack  v. 
Goodman^  67  Ind.  174. 

In  the  case  at  bar  it  will  be  seen  from  the  special  finding 
of  facts,  that  all  ^e  part,ies  to  this  action  claim  title  to  the 
lands  in  controversy  under  and  through  the  testator,  John 
L.  Waugh.  The  parties  on  both  sides  concur  in  saying 
that,  as  to  the  fee-simple  estate  of  s^^id  John  L.  Waugh  in 
said  lands,  he  died  intestate;  but  the  appellants  claim  that 
this  estate  in  said  lands,  or  at  least  the  two-thirds  part 
thereof,  descended  directly  to  them  as  the  sisters  and  the 
descendants  of  a  deceased  brother  and  sister  of  said  John 
L.  Waugh,  deceased,  under  the  provisions  of  the  statute 
of  this  State  regulating  descents,  etc.,  in  force  at  the  time 
of  his  death.  On  the  contrary,  the  appellees  claim,  and 
the  court  apparently  has  so  decided,  that  the  fee-simple 
estate  of  said  John  L.  Waugh,  deceased,  in  said  lands,  as 
to  which  estate  therein  he  died  intestate,  descended  at  his 
death  to  his  surviving  wife,  Mary  Waugh,  under  the  law  of 
descents  then  in  force,  notwithstanding  she  elected  to  take 
the  provisions  made  for  her  by  said  decedent's  last  will.  It 
seems  to  us  that  the  election  of  the  surviving  wife,  Mary 
Waugh,  to  take  the  provisions  made  for  her  in  and  by 
said  will,  can  hardly  be  said  to  affect,  in  any  manner,  the 
question  presented  for  the  decision  of  this  court  in  this 
case.  If  the  testator  had,  by  his  last  will,  devised  and  dis- 
posed of  his  entire  estate  in  the  lands  in  controversy,  then 
the  election  of  his  surviving  wife  as  to  whether  she  would 
take  under  his  will,  or  under  the  statute  of  descents,  would 
have  had,  perhaps,  an  important  bearing  on  the  rights  of 
the   parties  in  such   lands.    But  the  testator,  as  we  have 
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seen,  must  be  regarded  as  having  died  intestate  as  to  his 
estate  in  fee  in  said  lands  ;  and,  having  thus  died  intestate, 
it  would  seem  to  be  clear  that  his  fee-simple  estate  in  said 
lands  would  descend  at  his  death  to  the  person  or  persons, 
and  none  other,  to  whom  it  would  have  descended  if  such 
testator  had  died  absolutely  or  wholly  intestate,  subject 
only  to  the  estate  therein,  created  by  his  said  will,  of  his 
surviving  wife,  Mary  Waugh,  for  and  during  her  natural  life. 

The  question  for  decision,  therefore,  remains,  and  in 
this  case  it  is  an  important,  if  not  a  controlling,  question: 
To  whom,  under  the  facts  found  by  the  court  and  the  law 
of  descents  applicable  thereto,  did  the  fee-simple  estate  of 
the  said  John  L.  Waugh,  deceased,  in  the  lands  in  contro- 
versy in  this  action,  descend  at  the  time  of  his  death? 

The  court  found,  as  facts,  that  the  said  John  L.  Waugh 
having  executed  on  the  12th  day  of  July,  1860,  his  last 
will  and  testament,  a  copy  of  which  is  given  in  this  opin- 
ion, died  in  the  following  month,  August,  1860,  seized  in 
fee-simple  of  the  lands  in  controversy  in  this  action,  leav- 
ing neither  father  nor  mother,  nor  any  child  nor  the  de- 
scendants of  any  child,  surviving  him,  but  leaving  his  wife, 
Mary  Waugh,  and  leaving  also  two  sisters  and  the  descend- 
ants of  a  deceased  brother  and  sister,  who  were  the  plain- 
tiffs below  and  are  the  appellants  in  this  court  in  this  suit, 
surviving  him.  When  John  L.  Waugh  died,  in  August, 
1860,  the  original  sections  25  and  26  of  the  original  act  of 
May  14th,  1852,  regulating  descents,  etc.,  were  the  accepted 
law  of  this  State  on  the  subject-matter  thereof;  and,  under 
the  provisions  of  these  two  sections,  it  seems  to  us,  there 
would  have  been  no  room  for  doubt  in  regard  to  the  per- 
son or  persons  to  whom  the  fee-simple  estate  of  the  said 
John  L.  Waugh,  under  the  facts  found  by  the  court,  de- 
scended at  the  time  of  his  death.  The  language  of  the 
original  section  26  was  and  is  too  plain  for  construction ; 
it  gave  the  whole  property,  real  and  personal,  of  the  said 
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John  L.  Waugh,  as  to  which  lie  died  intestate,  under  the 
facts  found  by  the  court,  to  his  surviving  wife,  Mary 
Wiiuojh. 

But,  as  we  have  seen,  this  court,  at  its  November  term, 
1867,  m  the  case  before  referred  to  in  28  Ind.  382,  so  con- 
strued section  21  of  article  4  of  the  constitution  of  this 
State,  of  1851,  as  that  the  amended  sections  25  and  26  of 
the  statute  regulating  descents,  etc.,  as  amended  by  the 
aforesaid  act  of  March  4th,  1853,  must  now  be  regarded, 
under  such  construction,  as  valid  enactments,  and,  as  such, 
as  constituting  the  law  of  this  State  on  the  subject-matter 
thereof,  in  force  at  the  time  of  the  death  of  the  said  John 
L.  Waugh,  deceased.  It  will  be  seen  from  the  provisions 
of  these  two  amended  sections,  which  we  have  heretofore 
set  out  in  extenso  in  this  opinion,  that  all  the  estate  of  the 
said  John  L.  Waugh,  deceased,  as  to  which  he  died  intes- 
tate, under  the  facts  found  by  the  court,  and  by  force  of 
the  said  amended  sections  25  and  26,  descended  at  the 
death  of  said  decedent,  the  one-half  thereof  to  his  widow, 
Mary  Waugh,  and  the  remaining  one-half  thereof  to  his 
sisters  and  the  descendants  of  his  deceased  brother  and  sis- 
ter, the  appellants  in  this  action,  subject,  however,  to  the 
estate  therein  of  his  said  wife,  created  by  his  will,  for  aud 
during  her  natural  life.  These  amended  sections  25  and  26 
of  the  statute  regulating  descents,  etc.,  as  we  have  already 
shown,  were  absolutely  and  unconditionally  repealed  by 
the  above  mentioned  repealing  act  of  March  9th,  1867, 
which  said  act  was  passed  for  the  express  purpose,  as  its 
provisions  clearly  indicate,  of  repealing  unconditionally, 
and  without  reservation  or  saving  clause  of  any  kind  ex- 
cept such  as  was  expressed  therein,  all  laws  theretofore 
passed  which  were  not  in  conformity  with  the  ruling  of 
this  court  in  the  case  of  Langdon  v.  Applegate^  supra. 

The  amended  sections  25  and  26  of  the  law  of  descents 
were  not   in  conformity  with  the  ruling   of  this   court  in 
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the  case  referred  to,  and  were  therefore  repealed  hy  the 
aforesaid  actof  March  9th,  1867.  The  validity  of  this  re- 
pealing act,  and  its  effect  in  reviving  the  old  law,  have 
been  too  often  recognized  by  this  court,  as  we  have  seen, 
to  be  called  in  question  now.  The  rules  governing  the  de- 
scent of  property,  and  the  apportionment  of  the  estates  of 
decedents,  are  wholly  the  creatures  of  statutory  law.  The 
General  Assembly  of  this  State  has  unlimited  and  uncon- 
trolled power  over  this  subject,  and  may  make,  modify, 
amend  or  repeal  the  law  of  descent  and  the  rules  for  the 
apportionment  of  the  estates  o^the  dead.  It  is  ceitain,  we 
think,  that  the  Legislature  had  the  power  to  repeal  the 
amended  sections  25  and  26  of  the  law  of  descents,  as 
amended  by  the  aforesaid  act  of  March  4th,  1853,  and  by 
such  repoal  to  virtually  reenact  or  actually  revive  the  orig- 
inal sections  25  and  26  of  the  original  act  of  May  14th, 
1852.  It  is  certain  also,  as  it  seems  to  us,  that  the  General 
Assembly  had  the  power  to  provide  in  said  repealing  act, 
that  all  actions  arising  out  of  any  law  repealed  by  said  act 
should  be  commenced  within  ninety  days  from  the  9th  day 
of  Mar<ih,  1867,  and  not  afterward.  This  action  was  com- 
menced, as  the  record  shows,  on  the  15th  day  of  Septem- 
ber, 1876,  or  more  than  nine  years  after  the  expiration  of 
the  ninety  days  within  which,  and  not  afterward,  the  act 
provided  that  it  "shall  be  commenced."  It  was  com- 
menced too  late,  and,  therefore,  can  not  be  maintained. 

The  case  at  bar  is  very  similar  in  some  of  its  features  to 
the  case  of  Leard  v.  Leardy  supra.  In  that  case,  as  in  this, 
the  brothers  and  sisters  of  a  decedent  who  died  intestate, 
leaving  no  father  or  mother,  nor  any  child  or  the  de- 
scendants of  any  child,  but  leaving  a  wife,  surviving  him, 
brought  an  action  in  which  they  claimed  title,  as  against 
such  widow,  to  an  interest  in  certain  lands,  of  which  the 
decedent  was  seized  in  fee  at  the  time  of  his  death.  The 
brothers  ond  sisters  of  the  decedent,  who  had  died  in 
Vol.  LXVIII.— 82 
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March,  1865,  eommenced  their  suit  on  the  15th  day  of  Jan- 
uary, 1868,  or  a  little  more  than  seven  mouths  after  the  ex- 
piration of  the  ninety  days  mentioned  in  section  2  of  the 
aforesaid  repealing  act  of  March  9th,  1867,  and  founded 
their  claim  to  a  recovery  on  the  said  amended  sections  25 
and  26  of  the  descent  law,  as  amended  by  said  act  of  March 
4th,  1867.  The  case  was  decided  below  against  the  broth- 
ers and  sistere  of  the  decedent,  and  they  appealed  to  this 
court,  where  the  judgment  below  was  ajBirmed  upon  the 
ground,  among  others,  that  the  suit  was  not  brought  with- 
in the  time  limited  in  said  repealing  act,  and  was,  there- 
fore, commenced  too  late.  Gregory,  J.,  in  delivering  the 
opinion  of  the  court,  said  :  "The  courts  were  open  to  the 
appellants  from  the  death  of  the  intestate  to  assert  their 
claim.  They  had  ninety  days  from  the  passage  of  the  act 
of  March  9th,  1867,  in  which  to  do  so.  It  can  not  be  said 
that  the  last-named  act  deprived  them  of  having  a  reason- 
able time  within  which  to  commence  their  action.  * 
*        *        *        The  suit  was  not  commenced  in  time." 

In  the  case  now  before  us,  it  will  be  seen  from  the  court's 
special  finding  of  facts,  that  John  L.  Waugh  died  in  Au- 
gust, 1860,  and,  therefore,  it  would  seem  that  his  heirs  at 
law,  the  appellants  in  this  action,  had  nearly  seven  years 
in  which  to  assert  and  establish  their  title  to  the  lands  iu 
controversy,  before  the  expiration  of  the  limitation  con- 
tained in  the  repealing  act  of  March  9th,  1867.  It  is  true 
that,  during  the  continuance  of  the  life-estate  of  the  dece- 
dent's widow,  Mary  Waugh,  created  by  his  last  will,  in  said 
lands,  the  appellants  could  not  have  maintained  an  action 
either  for  the  recovery  of  the  possession  of  said  lands  or 
for  the  partition  thereof.  But  it  is  equally  true  that,  at 
any  time  after  the  death  of  said  John  L.  Waugh,  and  before 
the  expiration  of  said  limitation,  the  appellants  might  have 
brought  and  maintained  an  action,  in  the  proper  court  of 
this  State,  "for   the  purpose   of  determining  and  quieting 
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the  question*' of  their  title  to  the  lands  in  suit.  Such  an 
action  was  expressly  authorized  in  and  by  section  611  of 
tho  practice  act,  under  which  section,  as  we  construe  it8 
provisions,  it  is  not  material  whether  the  plaintiflBs  or  the 
defendants  are  in  or  out  of  the  possession  of  the  real  estate 
in  controversy,  at  the  commeticeraent  or  during  the  pen- 
dency of  the  suit,  as  iu  either  event,  without  regard  to  the 
possession,  the  action  can  be  maintained.  2  R.  S.  1876,  p. 
254  ;  Caress  v.  Foster^  62  Ind.  145  ;  and  Schori  v.  Stephens, 
62  Ind.  441.  Besides,  the  record  of  this  action  shows  that 
it  was  not  commenced  until  after  the  expiration  of  more 
than  ninety  days,  and  nearly  or  quite  one  year,  from  the 
death  of  the  life  tenant,  Mary  "Waugh. 

It  will  be  observed  that  the  limitation  expressed  in  the 
repealing  act  of  March  9th,  1867,  has  no  exceptions,  even 
in  favor  of  persons  under  disabilities  of  any  kind.  As  we 
have  already  said,  the  act  was  evidently  passed  in  anticipa- 
tion of  the  decision  of  this  court  in  the  case  before  referred 
to  in  28  Ind.  382,  overruling  its  previous  construction  of 
section  21  of  article  4  of  the  constitution  of  this  State  of 
1851.  A  necessary  consequence  of  this  new  construction 
of  the  constitutional  provision  in  question  was  to  give  va- 
lidity to  a  large  amount  of  legislation  which  had  before 
that  time  been  regarded  as  unconstitutional  and  void  ;  and 
this,  it  was  supposed,  would  result  in  many  lawsuits.  The 
object  of  the  act  of  March  9th,  1867,  was  to  repeal  all  such 
legislation,  and  at  the  same  time  to  give  speedy  repose  to 
all  such  anticipated  lawsuits,  by  providing  that  they 
should  be  commenced  within  ninety  days  from  the  passage 
of  the  act,  and  not  afterward.  We  may  well  conclude, 
therefore,  that  the  Legislature  did  not  intend  there  should 
be  any  exceptions  to  this  limitation  in  favor  of  any  person, 
whether  under  disabilities  or  not.  DeMoss  v.  Newton, 
supra. 

For  the  reasons  given,  we  think  that  the  court  did   not 
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'err  in  its  conclusion  of  law  upon  its  special  finding  of 
facts ;  and  it  follows,  of  necessity,  from  this  conclusion, 
«that  the  appellants'  motion  for  a  judgment  in  their  favor 
on  the  facts  found,  notwithstanding  the  conclusion  of  law, 
was,  in  our  opinion,  correctly  overruled. 

Other  questions  have  been  presented  and  elaborately  ar- 
:gued  by  counsel,  but  their  determination  does  not  seem  to 
us  to  be  necessary  to  the  proper  decision  of  this  case,  and 
therefore  wo  do  not  consider  them. 

The  judgment  is  affirmed,  at  the  appellants'  costs. 


68~~5U0 

!2J5i?  FoRBSMAN  V,  Chase  bt  al. 


^AXiiS.— Holder  of  Legal  Title  to  Real  Estate  Liable  f or. — Sheriff^ s  Sale  — 
i^t   2<0  Tmstde. — ^AtftJUsy. — Attorney. — In  January,  1878,  A.  was  in  pos8etf«on  of, 

and  owned  tbe  legal  title  to.  certain  real  estate,  subject  to  incumbrances. 
At  that  time  tbe  legal  title  to  said  real  estate  was  sold  by  tbe  sheriff  to  B , 
under  an  execution  issued  upon  a  judgment  of  a  competent  court.  A 
certiilcate  of  purchase  was  issued  to  B.  by  the  sheriff,  and  in  January, 
1874,  a  deed  upon  said  certificate  was  executed  to  B.  by  the  sheriff,  which 
deed  was  duly  recorded.  B.  held  the  legal  title  until  January,  1875, 
when  he  reconveyed  it  to  A.,  who  had  all  the  time  been  in  possession  of 
the  property.  The  deed  executed  to  B.  by  the  sheriff  did  not  appear  on 
its  face  to  be  made  to  him  as  trustee  for  any  person,  nor  did  the  deed  of 
recomreyance  to  A.  contain  a  condition  that  said  A.  should  pay  delin- 
quent* taxes.  B.  claimed  to  hold  the  real  estate  sfmply  as  agent  for  tbe 
Judgment  plaintiff,  whose  attorney  he  was  ;  this  claim  was  not  known  tn 
the  assessor  or  treasurer  of  the  county. 

'Held^  that  6.  is  liable  for  the  taxes  upon  the  real  estate  during  the  time  he 
held  the  legal  title  thereto. 

Same. — Delinquent  Tax  Payer. ^Penalty. ^-Personal  Property. — TVitant— Th*" 
&ct  that  a  delinquent  tax-payer  or  his  tenant  has  personal  property  which 
the  collector  can  demand,  and  out  of  which  he  can  make  the  taxes,  and 
fails  to  do  so,  will  not  save  the  delinquent  from  the  penalty,  or  release  him 
Trom  the  tax. 
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Same — Iryunetlon, — Illegal  Taxes. — Where  a  part  of  the  tazw.  assessed 
against  a  perbon  are  illegal,  au  injunction  will  not  lie  to  restrain  its  col- 
lection, until  he  pays  or  tenders  the  portion  legally  assessed. 

From  the  Tippecauoe  Circuit  Court. 

J.  M.  Larue  J  F.  B.  Everett  and  F.  Rising  y  fop  appellant, 
H,   W.  Chdse,  J.  A.  Wilstach  and  Z>.  Turpie^  for  appel- 
lees. 

Perkins,  J. — Chase  and  Wilstach  filed  a  complaint 
against  Bennett  Foresman,  treasurer  of  Tippecanoe  coun- 
ty, Indiana,  for  an  injunction  upon  the  collection  from 
them  of  a  certain  amount  of  taxes. 

They  made  the  following  averments  in  the  complaint: 
That  they  were  partners  in  the  practice  of  the  law ;  that 
on  the  28th  day  of  February,  1871,  they  obtained,  in  the 
common  pleas  court  of  said  county,  for  Henry  C.  Barnett 
and  others,  residents  of  Dayton,  Ohio,  a  judgment  against 
George  Pierce  and  John  W.  Jameson,  for  six  hundred 
and  thirty -four  dollars  and  costs ;  that  on  the  1st  day  of  No- 
Tember,  1872,  an  execution  was  duly  issued  on  said  judg- 
ment to  James  Murdock,  sheriff  of  said  county  ;  that  on 
the  2d  day  of  November,  1872,  the  said  Pierce  and  Jame- 
son were  the  owners  of  the  legal  title  to  the  following  real 
estate,  situate  in  said  county,  to  wit:  Commencing  at  the 
north-east  corner  of  the  east  half  of  the  north-east  quarter 
of  section  fourteen,  in  township  twenty-three  north,  of 
range  four  west;  running  thence  north  sixty-two  poles; 
thence  south,  31  J°  west,  one  hundred  and  ten  poles;  thence 
south,  24®east,  twenty-three  and  sixty-one  hundredths  poles, 
thence  north,  66^  east,  fifty-two  poles  ;  thence  north  thirty- 
two  and  twenty-four  hundredths  poles,  to  the  place  of 
beginning,  containing  twenty-two  and  fifty-five  hun- 
dredths acres,  more  or  less,  upon  which  was,  and  still  is,  a 
grist  and  flouring  mill,  said  real  estate  being  of  the  value 
of  five  thousand  dollars,  but  incumbered  by  mortgages  ex- 
ecuted prior  to  February  28th,  1871,  to  its  full  value,  so 
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that  the  interest  of  said  Pierce  and  Jameson  therein  wa« 
of  nominal  value  only;  •that  said  Chase  &  Wilstach,  at- 
torneys as  aforesaid,  the  appellees,  for  the  purpose  of  facil- 
itating the  collection  of  said  judgment,  for  the  plaintifls 
therein,  instructed  said  sheritt*,  Murdock,  after  the  defend- 
ant therein  had  refused  to  give  up  property  to  pay  said 
judgment,  to  levy  on  said  real  estate  and  sell  the  same; 
that  the  sherilf  thereupon  levied,  and,  on  the  25th  day  of 
January,  1873,  having  duly  advertised,  etc.,  at  the  proper 
place,  sold  said  real  estate,  the  appellees,  as  attorneys  for  the 
plaintifts,  buying  the  same  for  them,  for  ten  dollars,  the 
highest  price  bid  therefor,  which  sum  was  applied  to  the 
payment  of  costs,  in  the  cause,  and  the  usual  certificate  of 
purchase  issued  to  said  Chase  &  Wilstach  ;  that  they  in- 
formed said  Pierce  and  Jameson  of  their  relation  to  the 
property  ;  that  they  purchased  and  held  the  same  as  mere 
agents  of  the  judgment  plain tilfs,  and  all  they  wanted  was 
their  debt,  interest,  costs  and  expenses,  upon  the  payment 
of  which  the  property  would  be  quitclaimed  to  them,  they 
still  being  in  possession  of  the  real  estate.  It  is  further 
averred  in  the  complaint,  that  on  the  31st  of  January, 
1876,  Christian  N.  Wisely,  the  successor  of  said  James 
Muixlock  as  sheriff  of  said  county  of  Tippecanoe,  executed 
to  the  appellees,  said  Chase  &  Wilstach,  a  deed  for  said 
property,  pursuant  to  the  above  mentioned  certificate  of 
jHirchase,  which  deed  they  caused  ta  be  recorded,  but  nev- 
er made  any  effort  to  obtain  possession  of  the  land,  aiid 
never  received  any  rents  and  profits  therefrom  ;  that  after- 
ward, in  the  month  of  January,  1875,  said  appellees,  upon 
the  request  of  said  Pierce  and  Jameson,  conveyed  the  said 
real  estate  to  them  by  deed  of  quitclaim,  in  consideration 
of  twenty-five  dollars,  the  amount  of  expenses,  etc.,  above 
mentioned ;  that  the  said  Pierce  arid  Jameson  paid  the 
amount  of  the  judgment  above  mentioned,  costs  and  ex- 
penses, thus  relieving  said  real  estate  from  the  incumbrauce, 
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and  these  appellees  never  claimed  any  interest  therein  ex- 
cept as  trustees  as  aforesaid. 

It  is  further  averred  in  the  complaint,  that  during  the 
years  1874,  1875,  1876  and  1877,  the  real  owners  and  occu- 
piers of  said  real  estate  had  personal  property  of  various 
kinds,  of  the  value  of  at  least  eight  hundred  dollars,  which 
was  liable  to  be  seized  and  sold  to  pay  the  State  and 
county  taxes  levied  upon  said  real  estate,  but  that  no  part 
of  said  personal  property  has  ever  been  seized  to  pay  said 
taxes  or  any  part  thereof,  by  the  defendant  or  any  of  his 
predecessors  in  office,  nor  has  said  real  estate  ever  been 
sold  by  said  defendant  or  any  of  his  predecessors  in  office, 
to  pay  said  taxes  or  any  part  thereof,  nor  has  said  defend- 
ant, or  any  of  his  said  predecessors,  ever  demanded  of  the 
said  Chase  k  Wilstach  any  of  said  taxes,  nor  notified  them 
that  the  same  or  any  part  thereof  were  delinquent,  until 
since  the  1st  day  of  January,  1878. 

It  is  further  alleged  in  the  complaint,  that  said  Pierce 
and  Jameson^  the  owners  and  occupiers  of  said  real  estate, 
have  all  the  time  had,  and  still  have,  in  said  county,  a  large 
amount  of  personal  property,  consisting  of  cattle,  horses, 
hogs  and  grain,  more  than  sufficient  to  pay  all  delinquent 
taxes  upon  said  real  estate,  and  which  has  been  and  is  lia- 
ble to  be  seized  therefor. 

It  is  further  alleged  in  the  complaint,  that  on  or  about 
the  10th  day  of  January,  1878,  the  defendant,  as  treasurer 
as  aforesaid,  alleged  and  claimed,  and  still  does  claim, 
against  said  Chase  &  Wilstach,  that  there  was  a  large 
amount  of  delinquent  taxes  standing  on  the  tax  duplicate 
in  his  hands  for  collection,  which  had  been  levied  for  State 
and  county  purposes  upon  said  real  estate  for  the  years 
1874, 1875,  1876  and  1877,  to  wit,  the  sum  of  four  hundred 
and  forty-five  dollars  and  seventy-two  cents,  including  the 
interest  and  penalties  provided  by  law;  that  said  taxes, 
etc.,    were  and   are   a  claim   against   said   Chase  &  Wil- 
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8tacb,  because  said  real  estate  stood  in  their  names,  as 
owners,  on  said  tax  duplicate,  during  all  the  years  last 
aforesaid,  and  still  stands  thereon  in  their  names ;  and 
thereupon  the  defendant,  treasurer  as  aforesaid,  threatened 
and  still  threatens  to  seize  and  sell  the  personal  property  of 
said  Chase  &  Wilstach,  to  wit,  their  law-books  and  office 
and  other  furniture  which  they  have,  of  the  value  of  one 
thousand  dollars,  in  said  county,  to  pay  said  four  hundred 
and  fifteen  doUara  and  seventy-two  cents  of  taxes  for  all 
said  years  1874,  1875,  1876  and  1877,  with  the  interest, 
costs,  penalties,  etc.,  and  Sdid  defendant  will  so  sell  the 
same  unless  restrained  bv  this  court. 

It  is  further  alleged  that  said  taxes,  etc.,  are  not  a  valid 
claim  against  said  Chase  &  Wilstach,  or  either  of  them, 
because  of  the  facts  aforesaid,  and  because  they  have  not, 
nor  has  either  of  them,  any  of  the  property,  money,  assets, 
credits  or  effects  of  such  judgment  plaintifis,  or  either  of 
them,  in  their  possession  or  control.  Wherefore  they  pray 
a  perpetual  injunction  upon  the  sale  of  their  said  proper- 
ty, etc.     The  complaint  was  duly  verified. 

It  was  demurred  to  for  want  of  sufficient  facts.  Tlie  de- 
murrer was  overruled.  The  defendant  declined  to  answer 
the  complaint,  and  final  judgment  was  rendered  enjoininf 
the  sale  of  the  property  of  Chase  &  Wilstach.  See  Pugk 
V.  lyishn  43  Ind.  415. 

The  material  facts  in  this  case  are  condensed  in  the 
following:  statement : 

On  the  25th  day  of  January,  1873,  Pierson  and  Jameson 
were  in  possession  of  the  real  estate  hereinbefore  described, 
and  owned  the  legal  title  to  the  same,  subject  to  in- 
cumbrances. On  that  day  the  legal  title  to  said  real  estate 
was  oft'ered  for  sale  by  the  sheriff  of  Tippecanoe  county, 
to  satisfy  an  execution  duly  issued  upon  a  judgment  in  a 
court  of  said  county,  and  was  purchased    upon  said  sher- 
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ifF*8  oft'er  by  Chase  &  Wilstach,  the  plaintiffs  below  in 
this  suit.  A  certificate  of  purchase  was  issued  to  them  by 
said  sheriff,  and,  on  the  31st  day  of  January,  1874,  a  deed 
npon  said  certificate  was  made  to  them  by  the  sherifi  of 
said  county,  which  they  caused  to  be  duly  recorded.  They 
held  the  legal  title  to  said  real  estate  till  sometime  in  the 
month  of  January,  1875,  when  they  reconveyed  it  to  said 
Pierce  and  Jameson.  The  deed  made  to  the  appellees  by  the 
sherift'  did  not  appear  to  be  made  to  tfiem  as  trustees  for 
any  person  ;  nor  does  it  appear  that  the  assessor  or  treas- 
urer of  said  county  knew  that  they  claimed  to  hold  the 
land  as  trustees ;  nor  does  it  appear  that,  in  the  reconvey- 
ance, it  was  made  a  condition  that  Pierce  and  Jameson 
should  pay  the  taxes  in  question. 

Upon  these  facts  appellees  were  liable  for  the  taxes  as- 
sessed upon  said  real  estate  during  the  years  they  owned 
it.  As  a  general  proposition,  the  owner  of  property  is  lia- 
ble to  be  taxed  upon  it.  See  the  statute  for  the  assessment 
of  taxes  in  force  during  the  years  1873,1874  and  1875. 
This  case  does  not  fall  within  Bodertha  v.  Spencer,  40  Ind. 
853.  The  personal  property  of  the  owner  within  the  coun- 
ty is  the  primary  fund  out  of  which  all  State  and  county 
taxes  assessed  against  him  are  to  be  collected.  Cones  v. 
Wilson.  14  Ind.  465  ;  Etoing  v.  Robeson^  15  Ind.  26.  But 
the  fact  that  the  delinquent  party  had  personal  property, 
which  the  tax  collector  could  have  demanded,  and  out  of 
which  he  could  have  made  the  taxes  from  year  to  year,  and 
failed  to  do  8o,does  not,under  the  statute,  save  the  delinquent 
tax-payer  from  the  penalty,  or  release  him  from  the  tax. 
It  was  his  duty  to  pay  his  taxes.  Roseherry  v.  Huff,  27 
Ind,  12.  Nor  does  the  fact  that  the  occupants,  the  tenants 
of  the  land  owned  by  Chase  &  Wilstach,  hail  personal 
property  on  the  land,  excuse  the  owners  thereof  from  pay- 
ing the  taxes  on  said  property.  See  Noland  v.  Busby,  28 
Ind.  154.    As  we  have   seen,  the  appellees  were  liable  for 
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the  taxes  on  the  real  Estate  in  question  for  some  period  of 
time ;  what  that  period  was,  a  trial  may  determine.  It  is 
enough  for  the  present  case,  that  they, owed,  and  still  owe, 
some  amount  of  the  taxes  due  on  said  estate  ;  because,  until 
they  paid,  or  tendered  that  amount,  no  suit  for  injunction 
upon  the  collection  of  the  amount  beyond  said  sum  could 
be  maintained.  Moseberry  v.  Huffy  supra;  Isaacs  v.  Decker^ 
41  Ind.  410.  It  i^  presumed  that,  when  the  appellees 
caused  their  deed  for  the  land  to  be  recorded,  it  was  trans- 
ferred to  their  names  for  taxation.  Indeed,  the  complaint 
avers  that  the  land  was  in  their  names  on  the  tax  dupli- 
cate. 

This  was  a  complaint  to  restrain  the  collection  of  certain 
taxes.  It  was  for  the  plaintiffs,  the  appellees,  to  show  that 
they  were  not  liable  to  pay  said  taxes,  or  any  part  thereof. 
They  failed  to  show  that  fact  in  the  complaint  they  filed. 
Some  party  was  liable  to  pay  these  taxes.  The  appellees 
made  no  party  defendant  but  the  county  treasurer.  He 
is  not  shown  to  be  liable.  Liability  could  not  be  fixed 
upon  any  one,  in  this  suit,  who  was  not  a  party  to  it; 
though  the  plaintiffs  might  have  shown  that  they  were  not 
liable,  by  showing  that  a  third  person  was. 

The  demurrer  to  the  complaint  should  have  been  sus- 
tained. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  further  proceedings  in  accordance  with  this 
opinion. 

On  petition  for  a  rehearing. 

Scott,  J. — After  full  argument,  we  have  concluded  that 
the  petition  for  a  rehearing  in  this  cause  must  be  overruled. 

If  the  deed  from  the  sheriff'  to  the  appellees  had  shown 
on  its  face  that  they  held  the  land  in  trust,  and  were  not 
in  possession,  nor  receiving  rents  therefrom,  they  would 
not  be  liable  for  taxes  assessed  against  the  property;  but 
we  are  of  opinion,  that,  under  the  facts  alleged  in  the  com- 
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plaint,  the  appellees  are  liable  for  the  taxes  assessed  against 
the  property  for  the  years  in  which  they  held  the  title,  and 
the  treasurer  had  the  right  to  look  to  them  for  that  por- 
tion of  the  tax ;  and  as  that  portion  of  the  tax  was  not 
paid,  nor  any  one  before  the  court,  on  the  complaint, 
against  whom  the  tax  might  have  been  enforced,  the  de- 
murrer to  the  complaint  should  have  been  sustained. 
The  petition  for  a  rehearing  is  overruled. 
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County  Commissioners — Special  Sessionst  Notice  of, — Powers  of  Auditor. 
— Under  the  statute  authorizing  the  calling  of  special  sessions  of  boards 
of  commissioners,  1  R.  S.  1876,  p.  850,  note  1,  the  county  auditor  has  the 
discretionary  power  to  determine  finally  and  conclusiyely,  first,  whether 
the  public  interests  require  a  special  session  ;  second,  whether  the  facts  of 
the  particular  case  will  authorize  and  justify  the  giving  of  six  days'  notice 
of  such  special  session  ;  and,  third,  if  not,  and  an  emergency  shall  exist 
requiring  a  shorter  notice,  what  notice  shall  be  given,  and  when  such 
special  session  shall  begin. 

8ami:.— Appropriation  to  Bailroad.— Where  a  county  auditor  issues  a  notice 
on  the  10th  day  of  a  certain  month,  calling  a  special  session  of  the  board 
of  commissioners  on  the  15th  of  the  same  month,  for  the  purpose  of  hear- 
ing applications  for  appropriations  for  a  certain  railroad  company  named 
in  the  notice,  and  such  notice  is  duly  served  upon  each  member  of  the 
board  on  the  12th  of  said  month,  and  the  board  convenes  in  special  ses- 
sion on  the  15th  in  pursuance  of  such  notice,  said  board  is  lawfully  con- 
vened in  special  session  and  may  transact  the  business  which  it  is  called 
to  consider. 

Same. — Petition. — Where  a  petition  to  a  board  of  commissioners  to  make 
an  appropriation  of  money,  by  taxation  of  a  certain  township,  to  aid  in 
the  construction  of  a  railroad,  specifies  a  certain  sum,  "  or  a  sum  equal  to 
two  per  centum  of  all  taxable  property  in  said  township,"  as  the  appro- 
priation desired,  it  sets  out  the  amount  of  the  appropriation  with  sufiicient 
certainty. 
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Same.— Forfeiiure  of  Riff  hi  to  Tax. — Repeal  of  Statute, — So  much  of  section 
18  of  the  'act  of  May  12th,  1869,  1  R.  S.  1876,  p.  740,  as  provides  that  tbe 
failure  of  a  railroad  company  to  complete  its  road  within  three  yean 
fVom  the  levy  of  the  special  tax  for  its  benefit  shall  work  a  forfeiture  of 
the  right  of  the  railroad  company  to  the  tax,  and  the  provision  in  section 
8  of  the  act  of  Dec.  24th,  1872,  Acts  1872,  p.  57,  that  the  Ux-pay- 
era  shall  be  released  from  the  payment  of  the  levies  upon  the  failure  of 
the  railroad  company  to  complete  its  road  within  the  time  limited,  are 
virtually  repealed  by  the  supplemental  act  of  January  30th,  1873,  Acts 
1873,  pp.  184  and  185  But,  since  the  taking  effect  of  the  latter  act,  tbe 
board  of  commissioners  has  had  the  power,  in  its  discretion,  upon  a  proper 
application  and  after  a  proper  notice,  to  cancel  the  stock  subscription  of 
the  township  to  said  railroad. 

Same. — Insolvency  of  Railroad  Company. — Injunction. — The  insolvency  of  a 
railroad  company,  or  \U  inability  to  complete  its  road,  does  not  affect  the 
validity  and  legality  of  a  special  tax  previously  levied  in  its  behalf,  and 
affords  the  tax-payers  no  sufficient  grounds  to  enjoin  the  collection  of  the 
tax  by  the  proper  officers. 

Same. —  When  Injunction  unll  not  Lie. — An  injunction  will  not  lie  to  preyeot 
the  collection  of  a  tax  legally  assessed,  upon  the  ground  that  its  collection 
had  not  been  ordered  for  the  purpose  of  appropriating  the  same  to  the 
object  for  which  it  was  assessed. 

From  the  Hamilton  Circait  Court. 

G.  H,  Voss^  D,  Moss  and  R,  R.  Stephenson,  for  appel- 
lants. 

T.  A.  Hendricks,  C.  Baker,  0.  B,  Hord,  A,  W.  Hendricks, 

J.  Stafford, Boyd,  A.  F.  Shirts,   G.  Shirts  and  W.  B, 

Fertig,  for  appellees. 

HowK,  C.  J. — This  was  a  suit  by  the  appellants,  against 
the  appellees,  to  obtain  a  perpetual  injunction.  The  ap- 
pellees'den^urrer  to  the  appellants'  complaint  was  sus- 
tained by  the  court,  and  to  this  ruling  the  appellants  ex- 
cepted, and.  failing:  and  refusing  to  plead  further,  judgment 
was  rendered  airainst  them  for  the  appellees'  costs. 

In  this  court,  the  appellants  have  assigned  as  error,  the 
decision  of  the  circuit  court  in  sustaining  the  demurrer  to 
their  complaint.  This  alleged  error  presents  for  our  deci- 
sion the  questions  raised  by  the  grounds  of  demurrer,  the 
most  important  of  which  questions,  as  it   seems  to  us,  is 
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whether  or  not  the  facts  stated  hi  the  appellants'  com- 
plaint are  sufficient  to  constitute  a  cause  of  action  in  their 
favor,  and  to  entitle  them  to  the  relief  prayed  for  therein. 

An  intelligible  presentation  of  these  questions,  and  a  clear 
undei'standing  of  our  decision  thereof,  render  it  necessary, 
we  think,  that  we  should  firet  give  a  summary,  at  least,  of 
the  facts  stated  and  relied  upon  by  the  appellants,  as  con- 
stituting their  supposed  cause  of  action. 

In  their  complaint^  the  appellants  alleged,  in  substance, 
that  on  the  15th  day  of  July,  1871,  they  were,  and  since 
had  been,  tax  payers  and  citizens  of  Noblesville  township, 
in  Hamilton  county,  Indiana;  that  at  the  June  term,  1872, 
of  the  board  of  commissioners  of  said  county,  the  said 
board  attempted  to  levy  a  special  tax  upon  all  the  taxable 
property  in  said  township,  to  aid  the  Anderson,  Lebanon 
and  St.  Louis  Railroad  Company  in  the  construction  of  a 
railroad  through  said  township,  and  caused  the  auditor  of 
said  county  to  enter  said  special  tax  upon  the  tax  dupli- 
cate of  said  county,  for  that  purpose;  that  each  of  the  ap- 
pellants then  owned  both  real  and  personal  property  in 
said  township,  of  the  aggregate  value,  for  taxation  pur- 
poses, thereinafter  mentioned,  and  that  said  auditor  appor- 
tioned of  said  taxes  against  the  same,  for  the  years  1872 
and  1873,  the  sums  set  opposite  their  respective  names,  to 
wit :  (Here  followed  a  table  containing  the  names  of  the 
appellants,  with  the  amount  of  the  taxables  of  each  one, 
and  the  amount  of  taxes  assessed  thereon,  for  each  of  the 
years  1872  and  1873,  set  opposite  his  name  in  appropriate 
columns,  which  table  we  omit.) 

The  appellants  further  said  that  said  special  tax,  with 
penalties  and  interest,  had  been  carried  forward  year  after 
year,  on  the  tax  duplicate  of  said  county,  by  the  appellee 
Pettijohn,  as  the  auditor  of  said  county,  and  his  predeces- 
sor in  office,  which  said  duplicates  were  then  in  the  hands 
of  the  appellee  Baker,  as  the   treasurer  of  said   county ; 
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that  the  appellee,  the  said  Board  of  Comraissioners,  had  re- 
cently ordered  the  appellee  Baker,  as  such  treasurer,  [to 
collect  the  said  special  tax,  etc.,  ?]  and  he  had  demanded 
payment  thereof  from  each  of  the  appellants,  and  threat- 
ened to  and  would  collect  the  same,  if  not  paid,  by  distress 
and  sale  of  property  so  owned  by  each  of  the  appellauts, 
and  that  the  said  taxes  were  unpaid  and  were  clouds  upon 
the  appellants  titles  to  said  property  in  said  township. 

The  appellants  further  said  that  said  special  taxes  had 
been  levied  and  entered  upon  said  duplicates  of  said  coun- 
ty, and  the  collection  of  the  same  ordered,  under  and  pur- 
suant to  certain  proceedings  claimed  and  purporting  to 
have  been  had  before  said  board  of  commissioners,  and 
under  and  in  pursuance  of  its  orders,  entered  upon  the 
record  of  the  proceedings  of  said  board,  and  on  no  other 
authority  whatever,  a  certified  copy  of  all  which  proceed- 
ings and  orders  of  said  board  was  filed  with  said  com- 
plaint, as  a  part  thereof. 

The  appellants  averred  and  charged  that  said  proceed- 
ings for  the  levy  and  collection  of  said  special  taxes,  includ- 
ing the  order  for  the  election  to  determine  whether  such 
aid  should  be  given,  and  all  matters  connected  therewith, 
were  and  are  defective,  illegal  and  void  for  the  following, 
among  other,  reasons,  to  wit : 

1.  The  board  of  commissioners  was  not  in  general  ses- 
sion, nor  was  it  legally  in  special  session,  on  said  15th  day 
of  July,  1871,  because  no  summons  had  been  issutd  by  the 
auditor  of  said  county,  nor  any  other  officer  of  said  county, 
to  the  sheriflTof  said  county,  convening  said  board  on  that 
day,  or  on  any  previous  day  from  which  said  board  had 
adjourned  to  that  day,  and  that  no  such  summons  had  been 
served  on  the  members  of  said  board,  nor  a  majority  of 
them,  nor  was  six  days'  notice  given  of  said  special  ses- 
sion, nor  was  there,  in  the  opiinion  of  the  officer  calling  said 
board,  an  emergency  declared  to  exist,  requiring  a  shorter 
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time,  and  that  said  pretended  special  session  of  said  board 
was  unauthorized  by  law,  and  its  acts  on  that  occasion 
were  absolutely  void  and  of  uo  binding  force  or  validity 
whatever. 

2.  The  amount  specified  in  said  petition  of  said  peti- 
tioners, to  said  board  of  commissioners,  exceeded  two  per 
centum  upon  the  taxable  property  of  said  township  on  the 
tax  duplicate  of  said  county,  delivered  to  the  treasurer  of 
said  county  for  the  preceding  year,  1870. 

3.  No  certain  amount  was  specified  in  said  petition  to 
said  board  of  commissioners,  to  be  appropriated  by  said 
township  to  aid  in  the  construction  of  said  railroad. 

4.  The  said  board  of  commissioners  did  not  grant  and 
appropriate,  in  aid  of  the  construction  of  said  railroad, 
the  sum  of  twenty-eight  thousand  five  hundred  dollars 
asked  for  in  said  petition,  but  undertook  to  appropriate 
another  and  different  sum  for  that  purpose,  without  any 
petition  askipg  it  so  to  do. 

5.  The  said  board,  at  its  said  June  session  in  1872,  in  the 
matter  of  said  pretended  petition  presented  to  it  as  afore- 
said on  said  15th  day  of  July,  1871,  ordered  and  adjudged 
that  the  sum  of  twenty-eight  thousand  two  hundred  and 
thirty  dollars  and  thirty  cents  was  two  per  centum  of  the 
taxable  property  of  said  township,  as  the  same  appeared 
upon  the  tax  duplicate  of  said  county,  delivered  to  the 
treasurer  of  said  county,  for  the  preceding  year,  1870,  and 
that  said  sum  of  twenty-eight  thousand  five  hundred 
dollars,  mentioned  in  said  pretended  petition,  was  a  sum  in 
excess  of  two  per  centum  of  said  taxable  property  of  said 
township  for  1870,  as  the  same  appeared  on  said  tax  dupli- 
catCr  Wherefore  the  appellants  said  that  said  board  never 
acquired  jurisdiction  of  the  matter  of  said  pretended  peti- 
tion, and  that  said  sum  of  twenty-eight  thousand  two 
hundred  and  thirty  dollars  was  so  appropriated  without 
any  petition  asking  for  it  other  than  said  petition  for  twen- 
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ty-eight  thousand  five  hundred  dollars,  and  that  it* 
said  proceedings  at  its  said  last  named  June  session  were 
illearal  and  void. 

6.  The  said  Anderson,  Lebanon  and  St.  Louis  Kailmad 
Company  had  long  since  forfeited  its  right  to  have  or  de- 
mand said  sum  or  sums  of  money,  so  attempted  to  be  ap- 
propriated as  aforesaid,  or  any  part  thereof  remaining  un- 
collected, by  its  failure  to  complete  its  said  line  of  railway, 
ready  for  use  through  said  township,  within  three  years 
from  the  levy  of  said  pretended  taxes,  or  at  any  time  since ; 
and  that  said  board  did  not  give  it  one  year's  further  time 
in  which  to  complete  the  same  ;  by  means  w^hereof  the  aji- 
pellants  and  each  of  them  became  and  were  released  from 
the  payment  of  said  taxes  or  any  part  thereof. 

7.  The  said  Anderson,  Lebanon  and  St.  Louis  Railroad 
Company  did  not  legally  commence  work  upon  said  rail- 
road, in  said  township,  within  one  year  after  the  levy  of 
said  pretended  special  tax,  and  had  never  legally  done  any 
work  on  its  said  railroad,  because  it  never  procured  the 
right  of  way  through  said  township  for  its  said  railroad. 

8.  The  notice  of  the  auditor  requiring  said  board  to  meet 
in  said  special  session  on  said  15th  day  of  July,  1871,  was 
issued  by  him  to  the  sheriff  of  said  county  on  the  10th  day 
of  July,  1871,  and  by  said  sheriff  served  on  said  board  on 
the  12th  day  of  July,  1871  ;  and  that  no  emergency  then 
existed  for  the  convening  of  said  special  session,  nor  was 
any  such  emergency  expressed  in  said  notice. 

9.  The  said  petitioners,  in  their  petition  presented  on 
said  15th  day  of  July,  1871,  did  not  ask  that  any  certain 
sum  of  money  should  be  appropriated  to  said  railroad  com- 
pany to  aid  in  the  construction  of  its  railroad  through  said 
township. 

10.  The  total  amount  of  the  taxable  property  in  said 
township,  on  the  duplicate  of  said  county,  as  the  same  ap- 
peared on  the  tax   duplicate  for   1870,  amounted   to  one 
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million  four  hundred  and  eleven  thousand  and  five  hun- 
dred and  fifteen  doUare,  and  no  more,  and  that  said  boai'd, 
at  its  said  June  term,  1872,  found  and  adjudged  that  the  sum 
of  twenty-eight  thousand  five  hundred  dollars,  stated 
in  said  petition,  was  an  amount  in  excess  of  two  per  cen- 
tum on  said  taxable  property.  ^ 

11.  The  appellants  averred  and  charged,  that  to  allow 
the  appellees  to  collect  said  taxes,  would  be  to  authorize  an 
act  of  gross  injustice  to  the  appellants  and  other  tax-payers 
of  said  township;  because  they  said  that  the  said  railroad 
company  had  hitherto  wholly  failed  to  complete  its  said 
line  of  railway  through  said  township,  was  notoriously  in- 
solvent, and  without  any  means  to  enable  it  to  complete 
its  road,  and  that  it  had  never  yet  procured  the  right  of 
wa}'  through  said  township  for  its  said  railway,  had  no 
ability  to  do  so,  and  the  owners  of  property  through  which 
said  road  was  located  would  not  permit  said  road  to  be 
so  completed,  unless  said  right  of  way  was  first  obtained 
and  paid  for. 

12.  The  appellants  further  averred  and  charged,  that 
said  pretended  levy  and  assessment  of  said  special  taxes,  to 
aid  in  the  construction  of  said  railroad,  were  defective,  il- 
legal and  void,  because  the  said  pretended  petition,  upon 
which  said  pretended  taxes  were  levied,  did  not  ask  the  said 
board  of  commissioners  to  appropriate  any  sum  of  money 
to  aid  in  the  construction  of  said  Anderson,  Lebanon  and 
St.  Louis  Railroad  through  the  said  township. 

The  said  board  of  commissioners  had  not  ordered  said 
county  treasurer  to  collect  said  taxes  for  the  purpose  of  ap- 
propriating the  same,  when  collected,  in  aid  of  the  con- 
struction of  said  railroad  through  said  township ;  where- 
fore said  treasurer  should  be  enjoined  from  collecting 
said  taxes. 

And  the  appellants  further  said,  that  the  appellee  Ba- 
ker had  advertised  the  property  respectively  owned  by 
Vol.  LXVIII.— 33 
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them  in  said  township,  for  sale,  and  would  sell  tbe  same, 
on  a  certain  named  day«  or  soon  thereafter,  unless  re- 
strained from  so  doing  by  oi-der  of  the  circuit  court 
Wherefore,  etc. 

It  will  be  seen  from  the  foregoing  summary  of  the  ap- 
pellants' complaint,  that  they  have  assigned  therein  twelve 
numbered  causes  or  reasons,  and  an  additional  final  cause 
or  reason,  which  they  failed  to  number,  why  they  claim 
and  insist  that  the  special  tax  levied  and  assessed  in  No- 
blesville  township  to  enable  that  township  to  aid  in  the 
construction  of  a  certain  named  railroad,  must  be  regrarded 
as  and  was  illegal  and  void,  and  that  the  appellees  ought  to 
be  and  must  be  perpetually  enjoined  from  collecting,  or 
attempting  to  collect,  any  part  or  portion  of  said  special 
tax,  for  the  purpose  aforesaid  or  any  other  purpose.  These 
causes  or  reasons,  however,  whether  numbered  or  not,  may 
be  readily  divided  and  classed,  we  think,  under  the  follow- 
ing general  heads  : 

1.  The  alleged  illegality  of  the  called  session  of  the 
board  of  commissioners,  on  the  15th  day  of  July,  1871 ; 

2.  The  alleged  defects  in,  and  illegality  of,  the  pe- 
tition presented  to  said  board  at  its  called  session,  on  July 
loth,  1871 ; 

3.  The  alleged  failure  of  the  railroad  company  to  "le- 
gall}'  commence  work,"  its  insolvency  and  inability  to 
complete  its  railroad,  and  its  supposed  forfeiture  of  its 
right  to  the  sums  of  money  to  be  raised  by  the  special  tax ; 
and, 

4.  The  alleged  injustice  to  the  appellants  to  allow  the 
appellees  to  collect  the  special  tax,  and  the  purpose  of  the 
board  in  ordering  the  collection  of  said  tax. 

In  our  examination  and  decision  of  the  several  questions 
presented  by  the  record  of  this  cause,  aud  the  errors  as- 
signed thereon,  we  will  consider  and  pass  upon  them,  as 
nearly  as  we  can,  under  the  above  general   heads.     We 
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may  premise  that  the  appellants  have  filed  with,  and  made 
a  part  of,  their  complaint  a  certified  copy  of  the  proceedings 
of  the  county  board  in  relation  to  the  levy  and  assessment 
of  the  special  tax  of  which  they  complain.  In  many  par- 
ticular, the  allegations  of  fact  contained  in  their  complaint 
proper  can  not  well  be  reconciled  with  the  statement  of 
the  same  matters  in  said  certified  copy  ;  and  in  such  cases 
we  shall  consider  the  certified  copy  as  controlling  the  alle- 
gations of  the  complaint.  It  is  proper,  also,  that  we  should 
state  in  the  outset  that  this  certified  copy  shows  the  con- 
troversy in  this  case  to  be  limited  to  the  levy  and  at- 
tempted collection  of  the  first  instalment  only  of  said  spe- 
cial tax.  With  these  preliminary  remarks,  we  pass  now  to 
the  consideration  and  decision  of  the  main  questions  in  the 
case. 

1.  It  will  be  readily  seen,  we  think,  from  the  allega- 
tions of  the  complaint  proper,  as  the  same  are  set  out  in 
this  opinion,  and  without  reference  to  the  certified  copy  of 
the  orders  and  proceedings  of  the  county  toard,  that  the 
board  of  commissioners  intended  and  attempted  to  levy  the 
said  special  tax,  under  and  pursuant  to  the  provisions  of 
**An  act  to  authorize  aid  to  the  construction  of  railroads  by 
counties  and  townships  taking  stock  in  and  making  dona- 
tions to  railroad   companies,"  approved   May  12th,  1869. 

The  proceedings  before  a  county  board,  precedent  and 
necessary  to  the  lawful  levy  of  such  a  special  tax,*  under 
the  1st  section  of  the  above  entitled  act,  may  be  inau- 
gurated before  the  board  '•  at  any  regular  or  special  session 
thereof,"  by  the  presentation  of  a  petition  signed  by  the 
requisite  number  of  freeholders  of  the  proper  township.  1 
R.  S.  1876,  p.  736.  It  is  certain,  in  this  case,  that  when 
the  petition  of  the  freeholders  of  Noblesville  township, 
asking  for  the  levy  of  the  special  tax  now  complained  of, 
was  presented  to  the  Board  of  Commissioners  of  Hamilton 
county  on  the  15th  day  of  July,  1871,  the  board  was  not 
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in  regular  session.  For  the  law  prescribing  the  regular 
terms  of  boards  of  county  commissioners,  in  such  counties 
as  Hamilton,  fixes  the  regular  summer  sessions  of  such 
boards  to  commence  on  the  first  Monday  of  June  of  each 
year,  and  to  continue  not  exceeding  nine  days.  1  R.  S. 
1876,  p.  351,  sec.  6.  The  Board  of  Commissioners  of  Ham- 
ilton county,  therefore,  was  in  special  session  on  the  loth 
day  of  July,  1871,  when  the  petition  asking  the  levy  of  the 
special  tax  now  in  controversy  was  presented  to  said 
board. 

The  question  is  fairly  in  the  record,  therefore :  Was 
the  Board  of  Commissioners  of  Hamilton  county  lawful!}- 
convened  in  special  session  on  said  last-named  day,  when 
the  petition  of  the  freeholders  of  Noblesville  township, 
asking  the  levy  of  such  special  tax,  whs  presented  to  said 
board?  In  the  numbered  reasons,  assigned  by  the  appel- 
lants in  their  complaint  in  this  cause,  for  the  position  as- 
sumed by  them  as  the  foundation  of  their  supposed  cause 
of  action,  that  the  proceedings  by  and  before  the  county 
board  for  the  levy  and  collection  of  said  special  tax,  and 
all  matters  connected  therewith,  were  and  are  defective,  il- 
legal and  void.  The  reasons  numbered  1  and  8  respec- 
tively are  devoted  specially  and  specifically  to  the  subject 
now  under  consideration,  namely,  the  alleged  illegality  of 
the  special  session  of  said  county  board,  so  held  as  afore- 
said on  the  15th  day  of  July,  1871.  At  that  time,  as  now, 
*'An  act  providing  for  calling  special  sessions  of  boards  of 
county  commissioners,"  approved  March  7th,  1863,  was 
the  law  in  force  in  this  State  in  relation  to  the  subject- 
matter  expressed  in  the  title  of  said  act.  1  R.  8. 1876,  p.  350, 
note  1 ;  Acts  1863,  p.  19.  In  section  1  of  said  act^  it 
was  provided  "That  special  sessions  of  the  board  of  county 
commissioners  of  the  several  counties  in  this  State,  may  be 
called  whenever  the  public  interests  require  it — first,  by  the 
county  auditor,"  etc.     Section  2  of  said   act  declares,  that 
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"At  least  six  days'  notice  of  such  special  session  shall  be 
given,  unless,  in  the  opinion  of  the  officer  calling  the  same, 
an  emergency  exists  requiring  a  shorter  notice ;  in  that 
case,  the  officer  may  fix  tlie  time  at  his  discretion."  In 
the  3d  and  last  section  of  said  act,  it  was  provided  that 
"Special  sessions  of  boards  of  commissioners  called  in  pur- 
suance of  this  act,  shall  be  governed  by  the  laws  now  in 
force  regulating  the  proceedings  and  defining  the  powers 
©f  county  commissioners  at  special  sessions." 

Under  these  provisions,  it  will  be  seen  that  the  county 
auditor  is  clothed  with  the  power  to  call  "special  sessions" 
of  the  county  board,  whenever  the  public  interests  require 
it,  of  which  special  sessions  at  least  six  days'  notice  must 
be  given,  unless,  in  the  opinion  of  the  auditor,  an  emer- 
gency exists  requiring  a  shorter  notice,  and  in  that  case 
the  auditor  may  fix  the  time  at  his  discretion.  It  seems  to 
us  that  the  General  Assembly  of  this  State,  in  and  by  these 
statutory  provisions,  have  committed  to  the  county  officers 
named  in  said  act,  and  first  to  the  county  auditor,  the  dis- 
cretionary right,  power  and  duty  to  determine  finally  and 
conclusively,  in  each  particular  case,  these  three  questions : 

1.  Whether  the  public  interests  require  a  special  ses- 
sion of  the  board  of  commissioners  ; 

2.  Whether  the  facts  of  the  particular  case  will  author- 
ize and  justify  the  giving  of  at  least  six  days'  notice  of 
such  special  session ;  and, 

3.  If  not,  and  in  the  opinion  of  such  county  auditor 
first,  or  other  officer  named  in  their  order,  an  emergency 
shall  exist  requiring  a  shorter  notice,  what  notice  shall  be 
given,  and  when  such  special  session  shall  begin. 

When  the  county  auditor,  or  other  county  officer  acting 
as  authorized  by  the  provisions  of  the  statute,  shall  have 
considered,  passed  upon  and  determined  any  or  all  of  these 
three  questions,  we  think  that  the  decision  of  such  audi- 
tor or  other  officer  in  regard  thereto  is  and  ought  to  be 
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final ;  and  that  such  decision  can  not  thereafter  be  ques- 
tioned, annulled,  set  aside  or  held  void  and  of  no  effect.  It 
is  not  necessary,  as  we  construe  the  statute,  that  the  audi- 
tor or  other  acting  officer,  in  calling  a  special  session  of 
the  county  board,  upon  a  shorter  notice  than  six  days, 
should  declare  in  any  way,  either  in  such  notice  or  else- 
where in  the  record,  that  an  emergency  existed  requiring 
such  shorter  notice  ;  but  the  fact  that  such  shorter  notice 
was  issued  by  such  auditor  or  other  officer  will  conclu- 
sively show  that,  in  his  opinion,  an  emergency  did  exist 
requiring  the  issue  thereof.  We  do  not  regard  the  provi- 
sions of  the  2d  section,  above  quoted,  of  tlie  statute,  in 
regard  to  the  length  of  the  notice  which  shall  be  given  of 
a  special  session  of  the  county  board,  as  mandatory  in  their 
character,  but  rather  as  directory,  as  prescribing  the  man- 
ner in  which  the  county  auditor,  or  other  acting  officer, 
may,  in  his  discretion,  convene  the  commissioners  in  spe- 
cial session,  whenever,  in  his  opinion,  the  public  interests 
may  require  it.  Whatever  notice  the  auditor,  or  other  act- 
ing county  officer,  may  give  of  such  special  session,  and 
however  and  wneuever  such  notice  may  be  served,  it  seems 
to  us  that  these  matters  become  and  are  unimportant  and 
immaterial,  if,  pursuant  to  such  notice  so  served,  the  board 
of  commissioners  actually  meet  at  the  time  indicated  there- 
in, in  special  session 

The  conclusion  we  have  reached  in  regard  to  the  power 
of  the  auditor,  or  other  acting  county  officer,  under  the 
statute  above  quoted,  to  determine  finally  and  conclusively, 
wliether  the  public  interests  require  a  special  session  of  the 
county  board,  and  whether  at  least  six  davs'  notice  shall 
be  iriven  of  such  session,  and  whether  an  emergency  ma)- 
exist  requiring  a  shorter  notice,  is  fully  sustained,  wfi 
tliink.  by  the  decision  of  this  court  in  the  cases  of  Oliver  v. 
Krir/hflej/,  24  Ind.  514,  and  The  Board,  etc.,  of  Sfadmn 
County  V.  Broivn,  28  Ind.  161.  In  the  cases  cited,  the  court 
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gave  a  construction  to  an  act  aathorizing  county  auditoi-s  to 
call  special  sessions  of  county  boards,  approved  February-  2d, 
1855,  in  section  1  of  which  act  it  was  provided  "That  when- 
ever the  interest  of  the  county  may  demand  it,  the  county 
auditor  shall  convene  the  board  of  county  commissioners 
for  that  purpose/'  etc.  Acts  1855,  p.  87.  In  the  case 
first  cited,  it  was  said  of  this  statute  "that  the  auditor  is 
the  person  who  must  determine  when  the  interests  of  the 
county  require  such  meeting  of  the  board,  and  that  the 
court  will  not  review  his  action  in  a  matter  which  the 
statute  has  committed  alone  to  his  judgment." 

In  the  case  now  before  us,  the  certified  copy  of  the  pro- 
ceedings of  the  Board  of  Commissioners  of  Hamilton  county, 
filed withand  made  partoftheappellants' complaint, shows 
that  the  auditor  of  said  county,  on  the  10th  day  of  July, 
1871,  issued  a  notice  requiring  the  county  board  to  meet  in 
special  session  on  the  15th  day  of  July,1871,"for the  purpose 
of  attending  to  certain  important  official  business,  requir- 
ing immediate  attention,  to  wit,  that  of  hearing  applica- 
tions for  railroad  appropriations  for  the  Anderson,  Leba- 
non and  St.  Louis  Railroad  Company,  from  Noblesville, 
Washington  and  Wayne  townships,  in  said  county;"  that 
this  notice  was  served  on  each  of  the  county  commission- 
ers by  the  sheriff,  on  the  12th  day  of  July,  1871 ;  and  that, 
pursuant  to  said  notice,  the  said  Board  of  Commissioners 
convened  in  special  session  on  said  15th  day  of  July,  1871. 
We  are  of  the  opinion,  therefore,  that  the  Board  of  Com- 
missioners of  Hamilton  county  was  lawfully  convened  in 
special  session  on  said  15th  day  of  July,  1871,  for  the  pur- 
pose of  receiving,  considering  and  acting  upon  the  petition 
of  the  freeholders  of  Noblesville  township,  asking  that  said 
township  might  make  an  appropriation  of  money  to  aid 
the  said  railroad  company  in  the  construction  of  its  rail- 
road in  or  through  said  township. 

2.  It  is  earnestly  insisted  by  the  appellants  that  the  en- 
tire proceedings  of  the  county   board,  in   relation   to   the 
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levy  of  the  special  tax  complained  of,  in  Noblesville  town- 
ship, were  and  are  illegal  and  void,  because  of  certain  al- 
leged defects  in  the  petition  of  the  freeholders  of  said 
township,  on  which  the  said  proceedings  were  founded. 
It  is  claimed  that  this  petition  was  defective  and  illegal,  iu 
this,  that  the  amount  specified  therein  exceeded  two  per 
centum  upon  the  taxable  property  of  said  township,  on 
the  tax  duplicate  for  the  preceding  year,  1870,  and  iu  this, 
that  no  certain  amount  was  specified  in  said  petition.  This 
petition  and  these  alleged  defects  therein  were  fully  con- 
sidered bv  this  court  in  the  recent  case  of  Williams  v. 
Hally  65  Ind.  129;  and  our  conclusion  then  was,  to  which 
we  adhere,  that  these  alleged  defects  did  not  vitiate  the  peti- 
tion. In  the  opinion  of  the  court,  Worden,  C.  J.,  said :  "The 
fair  meaning  of  the  petition  was,  that  the  petitioners  de- 
sired an  appropriation  of  only  the  sum  mentioned,  though 
it  might  fall  short  of  the  two  per  centum  provided  for  by 
the  statute ;  but,  if  it  should  exceed  the  amount  ot*the  two 
per  centum,  then  they  desired  only  the  amount  of  the  two 
per  centum.  This,  it  seems  to  us,  was  a  substantial  com- 
pliance with  the  statute.  No  one  could  have  been  misled 
by  the  petition  or  notice,  nor  could  any  one  have  voted  un- 
der any  misapprehension  of  the  amount  of  the  appropria- 
tion asked  for.     The  petition  and  notice   were  sufficient." 

In  the  case  at  bar,  the  appellants  further  object  to  the 
sufficiency  of  said  petition,  because  they  say  that  it  did 
not  ask  the  county  board  to  appropriate  any  sum  of  money 
to  aid  in  the  construction  of  said  railroad  through  said 
township.  The  petition  is  loosely  worded,  and  was  not 
drawn  with  legal  accuracy  and  precision  ;  but  it  seems  to 
us  that  the  object  and  purpose  of  the  petitioners  could  not 
he  misunderstood  by  any  one,  and  certainly  were  not  mis- 
understood by  the  county  board,  as  is  clearly  shown  by 
the  record  of  their  proceedings  on  said  petition. 

3.     It  is  alleged  by  the  appellants  that  the  railroad  com- 
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pauy  did  not  "  legally  commence  work"  on  its  railroad, 
in  said  township,  within  one  year  after  the  levy  of  the  tax, 
and  had  never  legally  done  any  work,  because  they  say 
that  said  company  had  never  procured  the  right  of  way 
through  said  township  for  its  railroad.  The  reason  given 
will  not,  we  think,  sustain  the  allegation.  There  is  no 
averment  in  the  complaint  that  the  company  had  not 
commenced  and  done  work  on  its  railroad,  in  said  town- 
ship, within  one  year  after  the  levy  of,  the  tax  ;  but  the 
assumption  is  that  the  work  was  not  legally  commenced 
and  done,  because  the  company  had  not  procured  the 
right  of  way  for  its  road  through  said  township.  We  know 
of  no  statutory  provision  which  would  authorize  such  an 
assumption. 

But  it  is  claimed  that  the  railroad  company  had  forfeit- 
ed its  right  to  the  appropriation  asked  for,  by  reason  of 
its  failure  to  complete  its  railroad  ready  for  use  through 
said  township,  within  three  years  from  the  levy  of  the 
special  tax,  and  that  the  county  board  had  not  given  said 
company  one  year's  further  time  within  which  to  com- 
plete its  road.  In  section  18  of  the  above  entitled  act  of 
May  12th,  1869,  it  was  provided  that  the  failure  of  the 
railroad  company  to  complete  its  railroad  ready  for  use 
within  three  years  from  the  levy  of  the  special  tax  shall 
forfeit  the  rights  of  the  company  thereto,  unless  the 
county  commissioners  shall  give  not  to  exceed  one  year's 
further  time  in  which  to  complete  the  same.  1  R.  S. 
1876,  p.  740.  By  section  3  of  an  act  supplemental  to  said 
act  of  May  12th,  1869,  approved  December  24th,  1872,  it 
was  provided  that  in  all  cases  where  levies  of  taxes  had 
been  made  pursuant  to  the  former  act,  and  remained  un- 
collected, and  the  railroad  company  had  failed  to  com- 
mence work  on  or  complete  its  railroad  as  required  by 
said  act,  the  tax-payers  or  parties  against  whom  said  levies 
stood  charged  should  be  released  and  discharged  from  the 
payment  thereof.    Acts  1872,  p.  57. 
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By  section  2  of  another  act  supplemental  to  the  afore- 
said act  of  May  12th,  1869,  approved  January  80th.  1873, 
the  Legislature  seems  to  have  changed  entirely  the  policy 
of  the  8tate  towards  railroad  companies,  which  had  not 
completed  their  roads  within  three  years  from  the  levy  of 
the  county  or  township  taxes  in  aid  of  such  companiee; 
for,  instead  of  an  absolute  forfeiture  in  such  cases  of  all 
rights  ot  such  companies  to  the  county  or  township  appro- 
pnations,  as   the   previous   Legislature   had   provided  in 
said  section  2,  it  was  provided  that  "  if  said  railroad  com- 
pany shall  not,  within  three  yeara  after  said  tax  has  been 
placed  upon  the  duplicate  of  the  proper  county  for  collec- 
tion, have  expended  in  the  actual  construction  of  said  rail- 
road  in   said  county  or  township,  an   amount  of  money 
equal  to  the  amount  of  money  to  be  donated  to  or  stock 
to  be  taken  in  said  railroad  company  by  said  county  or 
township,  the  board  of  commissioners  may,  in   their  dis- 
cretion, make  an  order  annulling  and  cancelling  such  sub- 
scriptions of  stock  or  donations  of  money,  upon  the  appli- 
cation of  twenty-five  freeholders  of  the  county  through 
which  said  railroad  shall  pass,  upon  said  freeholders  hav- 
ing given  thirty  days' public  notice  immediately  preceding 
the  term  of  the  commissioners'  court  at  which  said  appli- 
cation is  to  be  made,  of  their  intention  to  make  such  ap- 
plication."    Acts  1878,  pp.  184  and  185. 

It  seems  to  us  that  the  statutory  provisions  last  quoted 
are  utterly  inconsistent,  and  can  not  be  reconciled  with,  the 
doctrine  of  forfeiture  on  account  of  the  non-completion  of 
the  railroad,  as  declared  in  said  section  18  of  the  aforesaid 
act  of  May  12th,  1869,  and  the  provision  that  the  tax- 
payers or  parties  against  whom  the  special  taxes  stood 
charged  should  be  released  and  discharged  from  the  pay- 
ment thereof,  upon  the  failure  of  the  railroad  company  to 
complete  its  road  within  the  time  limited  in  said  section 
18,  contained  in  said  section  8  of  the  said  supplemental 
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act  of  December  24th,  1872 ;  and  therefore  we  think  that 
tliese  provisions  of  the  supplemental  act  of  January  30th, 
1873,  as  the  later  expression  of  the  legislative  will,  virtu- 
ally repealed  so  much  of  said  section  18  as  provided  that 
the  railroad  company,  by  its  failure  to  complete  its  rail- 
road ready  for  use  within  the  time  limited  in  said  18th 
section,  would  thereby  forfeit  its  right  to  the  appropria- 
tion asked  for,  and  also  the  provision  in  said  section  3  of  said 
act  of  December  24th,  1872.  that,  upon  the  failure  of  the 
railroad  company  to  so  complete  its  road  within  the  time 
limited,  the  tax-payers  and  parties  against  whom  said 
levies  stood  charged  should  be  released  and  discharged 
from  the  payment  thereof.  Under  the  provisions  above 
quoted  of  said  section  2  of  the  supplemental  act  of  Janu- 
ary 30th,  1873,  the  question  as  to  what  should  be  done  in 
the  event  that  the  railroad  company  had  not,  within 
three  years  after  the  tax  had  been  placed  on  the  duplicate 
for  collection,  expended,  in  the  actual  construction  of  its 
road  in  the  county  or  township,  an  amount  of  money 
equal  to  the  amount  of  money  to  be  donated  to,  or  stock 
to  be  taken  in,  the  railroad  company  by  the  county  or 
township,  was  committed  by  the  Legislature  to  the  dis- 
cretion of  the  board  of  commissioners,  upon  the  applica- 
tion of  a  certain  number  of  the  freeholders  of  the  county, 
after  thirty  days'  public  notice  had  been  given  of  their  in- 
tention to  make  such  application.  The  proviso  in  said 
section  shows  very  clearly,  we  think,  that  the  Legislature 
did  not  intend  that  there  should  be  thereafter  any  forfeit- 
ure by  the  company  of  its  right  to  the  appropriation,  when 
the  amount  of  work  was  done.  This  proviso  reads  as 
follows : 

"/^'ov/rf^rf,  further,  that  whenever  it  is  shown  to  the  sat- 
isfaction of  the  board  of  commissioners  that  the  amount 
of  work  done  by  any  railroad  company  in  any  county  or 
township  taking  stock  in  or  donating  money  to  such  rail- 


524  SUPREME  COURT  OF  INDIANA. 

Wilson  et  al.  v.  The  Board  of  Commissioners  of  Hamilton  County  et  aL 

road  company  is  equal  to  the  stock  taken  or  donation 
made,  it  shall  be  the  duty  of  the  board  of  commissioners 
to  order  said  tax  to  be  collected  at  once,  as  tliough  the 
same  had  never  been  suspended." 

By  an  act  to  amend  the  said  supplemental  act  of  Janu- 
ary 30th,  1873,  approved  March  11th,  1875,  the  aforesaid 
section  2  of  said  supplemental  act,  was  so  amended  as  to 
provide  that  where  stock  had  been  taken,  or  donations 
made,  by  any  county  or  township,  for  the  purpose  of  aid- 
ing in  the  construction  of  any  railroad,  pursuant  to  the 
aforesaid  act  of  May  12th,  1869,  and  the  special  tax  au- 
thorized thereby  had  been  placed  upon  the  duplicate  of 
the  proper  county  for  collection,  "if  said  railroad  company 
shall  not,  within  five  years  after  said  tax  has  been  placed 
upon  the  duplicate  for  collection  in  the  proper  county, 
have  expended,  in  the  actual  construction  of  said  railroad 
in  said  county  or  township,  an  amount  of  money  equal  to 
the  amount  of  money  to  be  donated  to,  or  stock  to  be  tak- 
en in,  said  railroad  company  by  said  county  or  township, 
the  board  of  commissioners  may,  in  their  discretion,  make 
an  order  annulling  and  cancelling  such  subscription  of 
stock  or  donation  of  money,"  upon  the  same  application 
and  after  the  same  notice  as  were  provided  in  the  original 
section  2,  before  this  amendment.  Then  follows  a  reenact^ 
ment  of  the  same  proviso,  set  out  above,  as  in  the  original 
section  2,  and  then  follows  this  additional  proviso,  to  wit: 

^^And  provided^  further,  That  the  provision  of  this  act 
shall  not  apply  to  any  railroad,  in  any  case,  where  three 
years  or  more  have  elapsed  since  the  tax,  in  aid  thereof, 
shall  have  been  placed  on  the  tax  duplicate  for  collection/' 
By  virtue  of  a  section  declaring  an  emergency,  this  amend- 
atory act  became  a  law  on  the  day  of  its  approval,  to  wit, 
March  11th,  1875.    Acts  1875,  Reg.  Sess.,  pp.  121  and  122. 

Afterward,  by  an  act  entitled  "An  act  extending  the 
time  for  the   completion  of  railroads,  in   all   cases  where 
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townships  have  made,  or  may  hereafter  make  an  appropri- 
ation of  money  to  aid  any  railroad  company  in  construct- 
ing its  road,"  approved  March  7th,  1877,  it  was  enacted 
"That  any  railroad  company,  now  organized  under  the 
laws  of  the  State  of  Indiana,  to  which  any  township  has 
made  or  may  hereafter  make  an  appropriation  of  money, 
to  aid  such  company  in  constructing  a  railroad  in  or 
through  such  township,  by  taking  stock  in  or  donating 
money  to  such  company,  shall  have  five  years  from  the 
passage  of  this  act  in  which  to  complete  such  railroad  for 
use,  and  when  so  completed  such  company  shall  be  enti- 
tled to  such  appropriation :  Provided,  That  this  act  shall 
not  be  so  construed  as  to  entitle  any  company  to  such  ap- 
propriation, that  has  failed  to  commence  work  upon  its 
road  within  two  years  from  the  levying  of  the  special  tax 
for  such  purpose."     Acts  1877,  Reg.  Sess.,  p.  111. 

We  have  now  given  a  full  summary  of  all  the  legislation 
of  this  State  bearing  upon  the  question  now  under  consid- 
eration, and  it  is  very  clear  therefrom,  that,  under  the  al- 
legations of  the  complaint  in  this  case,  the  Anderson,  Leb- 
anon and  St.  Louis  Railroad  Company  has  never  forfeited 
its  riffhts  to  the  appropriation  from  said  Noblesville  town- 
ship, to  aid  in  the  construction  of  its  railroad.  It  appears 
from  the  record  that  the  special  tax  in  controversy  was 
levied  on  the  15th  day  of  June,  1872.  Before  the  expira- 
tion of  three  years  from  that  date,  those  sections  of  the 
statutes  which  provided  that  the  failure  of  the  company  to 
complete  its  railroad  ready  for  use,  within  three  years  from 
the  levy  of  the  special  tax,  should  forfeit  the  rights  of  the 
company  thereto,  and  that  the  tax-payers  should  be  there- 
by released  and  discharged  from  the  payment  of  such  tax, 
had  been  virtually  repealed,  as  we  have  seen,  by  the  sup- 
plemental act  of  January  80th,  1873,  which  took  eft'ect 
from  and  after  its  passage.  Since  the  approval  of  that 
statute,  the  board  of  commissioners  has  had  the  power,  in 
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its  discretion,  upon  a  proper  application  and  after  proper 
notice,  to  annul  and  cancel  the  stock  subscription  of  No- 
blesville  township  to  said  railroad  company  ;  but  it  is  not 
claimed  by  the  appellants  that  this  has  ever  been  done.  Ou 
the  conti-ary,  they  complain,  in  this  case,  that  the  county 
board  has  ordered  and  directed  the  county  treasurer  to  col- 
lect this  special  tax. 

It  seems  to  us  that  the  alleged  insolvency  of  the  railroad 
company  and  its  alleged  inability  to  complete  its  road  do 
not,  in  any  manner,  affect  the  validity  and  legality  of  the 
special  tax  complained  of,  and  do  not  afford  the  appellants 
any  sufficient  grounds  for  enjoining  the  collection  of  the 
tax  by  the  proper  officers  of  the  county. 

4.  But  it  is  finally  urged,  as  a  ground  for  the  relief 
prayed  for  in  this  case,  that  the  board  of  commissioners 
had  not  ordered  the  collection  of  the  special  tax  for  the 
purpose  of  appropriating  the  same  to  aid  in  the  construc- 
tion of  said  railroad  through  said  Noblesville  township. 
The  appellants  do  not  aver  in  their  complaint  that  the 
county  board,  or  any  county  officer,  will  appropriate  or 
apply  the  special  taxes,  when  collected,  to  any  improper 
or  illegal  purpose.  The  collection  of  a  tax,  illegally 
assessed,  may  properly  be  enjoined.  This  is  settled  by 
numerous  decisions  of  this  court.  But  the  special  tax, 
the  collection  of  which  the  appellants  seek  to  enjoin  in 
this  action,  was  legally  assessed,  as  we  have  shown,  we 
think,  in  this  opinion.  We  know  of  no  case  in  which  the 
collection  of  a  tax,  lawfully  assessed,  has  been  enjoined, 
upon  an  allegation  merely  that  it«  collection  had  not  been 
ordered,  for  the  purpose  of  appropriating  the  same  to  the 
object  for  which  it  was  assessed.  It  might  well  be,  for 
aught  that  the  appellants  have  alleged  in  their  complaint, 
that  the  whole  or  a  large  portion  of  the  amount  of  the 
Noblesville  township  appropriation  had  been  properly 
paid  to  the  railroad  company  out  of  other  moneys  in  the 
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county  treasury,  in  advance  of  the  collection  of  said  special 
tax ;  and,  in  that  event,  under  the  provisions  of  section  15 
of  the  original  act  of  May  12th,  1869,  the  county  board 
would  be  fully  authorized,  we  think,  to  order  the  collec- 
tion of  said  special  tax,  for  the  purpose  of  refunding  to 
the  county  the  amount  of  said  advanced  payment,  ''when 
such  special  tax  shall  have  been  collected."  1  R.  S.  1876, 
p.  739. 

Upon  the  whole  case,  we  are  of  the  opinion  that  the 
court  committed  no  error  in  sustaining  the  appellees'  de- 
murrer to  the  appellants'  complaint. 

The  judgment  is  affirmed,  at  the  appellants'  costs. 

BiDDLE,  J. — I  disseut  on  constitutional  grounds,  as 
stated  in  the  case  of  Petty  v.  MyerSy  49  Ind.  1. 

Scott,  J. — I  am  unable  to  agree  with  the  majority 
of  the  court  in  the  conclusion  reached  in  this  case. 

I  regard  the  power  conferred  on  boards  of  county  com- 
missioners by  the  act  of  May  12th,  1869,  1  R.  S.  1876,  p. 
786,  as  one,  if  rightfully  conferred,  to  be  used  in  strict 
conformity  to  the  statute.  I  am  of  opinion  that  such 
boards  have  no  jurisdiction  unless  acquired  in  strict  com- 
pliance with  the  statute.  Such  boards  can  only  acquire 
jurisdiction  in  such  a  case  by  a  petition  -which  is  in 
conformity  with  the  statute,  and,  if  the  petition  be  not 
sufficient  to  confer  jurisdiction,  ^every  act-  done  subse- 
quently is  void. 

The  Ist  section  of  the  act  is  as  follows  : 

"  Sec  1.  That  whenever  a  petition  shall  be  present- 
ed to  the  board  of  commissioners  of  any  county  in  this 
State,  at  any  regular  or  special  session  thereof,  signed  by 
twenty-five  freeholders  of  any  township  of  such  county, 
asking  such  township  to  make  an  appropriation  of  money 
to  aid  a  railroad  company,  named  in  such  petition,  and 
then  duly  organized  under  the  laws   of  this  State,  in 
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constructing  a  railroad  in  or  through  such  township,  by 
taking  stock  in  or  donating  money  to  such  company  to 
an  amount  specified  in  such  petition,  not  exceeding,  how- 
ever, two  per  centum  upon  the  amount  of  the  taxable  prop- 
erty of  such  township  on  the  tax  duplicate  of  the  county 
delivered  to  the  treasurer  of  the  county  for  the  preceding 
year,  it  shall  be  the  duty  of  such  board  of  commissioners, 
after  being  satisfied  that  such  petition  has  been  properly 
signed  by  the  requisite  number  of  freeholders  of  such  town- 
ship as  aforesaid,  to  cause  the  same  to  be  entered  at  full 
length  upon  their  records." 

The  petition  is  as  follows  : 

*'  State  of  Indiana,  Hamilton  County,  set. : 

"To  the  Hon.  Board  of  Commissioners  in  and  for  said 
countv : 

"  We,  the  undersigned  citizens,  freeholders  of  Nobles- 
ville  township,  would  respectfully  petition  your  honorable 
board,  and  represent  that  we  desire  to  raise  by  taxation 
and  appropriate  the  sum  of  twenty-eight  thousand  live 
hundred  dollars,  or  a  sum  equal  to  two  per  centum  of  all 
the  taxable  property  in  said  township,  to  the  Anderson, 
Lebanon  and  St.  Louis  Railroad  Company,  by  taking 
stock  in  that  company  to  that  amount,  the  said  railroad 
company  having  been  legally  incorporated  under  the  laws 
of  this  State,  and  whose  line  of  road  passes  through  our 
township ;  and  we  ask  your  honors  to  take  such  steps  as 
are  contemplated  to  be  taken  by  boards  of  commissioners 
under  the  statute,  in  this  behalf  made  and  provided,  ap- 
proved May  12th,  1869,  (see  Acts  1869,  p.  92,)  and  your 
petitioners  will  ever  pray,"  etc.  Here  follow  the  names  of 
subscribers,  eight  hundred  or  more. 

The  law  requires  that  the  petition  ask  that  the  township 
make  an  appropriation  to  aid  a  railroad  company  in  con- 
structing a  railroad  through  such  township. 

The  petition  does  not  ask  that  such  township  make  an 
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nppropriation  of  money  to  aid  a  railroad  company  in  con- 
structing a  railroad  through  such  township,  but  asks  to 
appropriate  money  to  take  stock  in  a  railroad  company, 
whether  as  an  investment  or  for  some  other  purpose  is  not 
stated.  I  am  of  opinion  that  this  uncertainty  is  substan- 
tial and  fatal. 

The  law  requires  that  the  petition  should  state  a  speci- 
fied amount,  not  exceeding  two  per  centum  upon  the 
amount  of  taxable  property  of  the  township  on  the 
tax  duplicate  for  the  preceding  year. 

'*No  year  is  mentioned  in  the  petition  and  it  might  mean 
the  current  year  or  the  year  preceding,  upon  which  the 
tax  had  recently  been  paid.  This  uncertainty  is  fatal." 
The  Detroit,  etc,^  Railroad  Co.  v.  Bearss^  89  Ind.  598. 

It  can  not  be  said,  either  from  the  words  of  the  petition 
or  from  any  fair  inference,  that  the  Anderson,  Lebanon 
and  St.  Louis  Railroad  Company  had  not  completed  its 
line  of  railroad.  It  is  not  stated  in  the  petition  that  the 
railroad  was  in  process  of  construction  or  was  completed  in 
whole  or  in  part.     This  uncertainty  is  fatal. 

The  learned  Chief  Justice,  in  pronouncing  the  opinion 
of  the  majority  of  the  court,  uses  the  following  language: 

''In  the  case  at  bar,  the  appellants  further  object  to  the 
sufficiency  of  said  petition,  because  they  say  that  it  did  not. 
ask  the  county  board  to  appropriate  any  sum  of  money  to* 
aid  in  the  construction  of  said  railroad  through  said  town- 
ship. The  petition  is  loosely  worded,  and  was  not  drawn> 
with  legal  accuracy  and  precision,  but  it  seems  to  us  that 
the  object  and  purpose  of  the  petition  could  not  be  misun- 
derstood by  any  one,  and  certainly  were  not  misunderstood 
by  the  county  board,  as  is  clearly  shown  by  the  record  of  ^ 
their  proceedings  on  said  petition." 

I  can  not   concur  in   this   view   of  the   question.     The 
question  is  not  whether  the  board  of  commissioners  under-, 
stood  or  misunderstood  the  object  and  purpose  of  the  pe- 
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tition,  but  was  the  petition,  on  its  face,  sufficient  to  give 
the  board  of  commissioners  jurisdiction  ?  Where  a  statute, 
in  efiect,  strips  an  individual  of  his  property,  or  which  in 
any  way  afTeets  the  same,  its  requirements  must  be  strictly 
complied  with.  The  requirements  of  the  statute  are  the 
'  very  conditions  upon  which  the  owner  is  divested  of  his 
title  and  property,  and  it  does  not  lie  with  the  court  to 
consider  whether  the  statute  has  been  nearly  complied 
with  ;  but  the  question  is,  have  the  provisions  of  the  stat- 
ute been  literally  pursued  and  strictly  complied  with  ? 

I  am  of  opinion  that  the  petition  in  the  case  at  bar  was 
utterly  and  wholly  defective,  and  that  all  the  subsequent 
proceedings  of  the  board  of  commissioners  thereunder 
were  void. 

.  It  appears  by  the  complaint  and  exhibits,  that  one  A.  P. 
Hess  was  formerly  the  treasurer  of  Hamilton  county,  Indi- 
ana ;  that  said  Hess  advanced  money  to  the  finance  com- 
mittee of  the  Anderson,  Lebanon  and  St.  Louis  Railroad 
Company,  with  an  understanding  and  agreement  that  he 
should  be  reimbursed  out  of  the  railroad  tax  when  the 
same  should  be  due  the  company  ;  that  said  Hess  was,  at 
the  expiration  of  his  term  of  office,  a  defaulter ;  that  his  sure- 
ties were  compelled  to  pay  his  defalcation ;  that  he  was 
adjudged  a  bankrupt ;  that  an  assignee  was  appointed  to 
take  charge  of  his  estate ;  that  the  District  Court  of  the 
United  States  for  the  district  of  Indiana  ordered  the  as- 
signee to  collect  the  amount  advanced  by  Hess  to  the 
finance  committee  of  said  railroad  company,  from  the 
treasurer  of  Hamilton  county,  when  the  same  should  be 
collected,  and  that  said  assignee  should  hold  such  amount 
so  collected  for  the  benefit  of  said  Hess'  estate  and  bonds- 
men. On  the  11th  day  of  December,  1879,  the  Board  of 
Commissioners  of  Hamilton  county,  on  the  petition  of  the 
bondsmen  of  said  Hess,  made  the  following  order.  After 
reciting  the  petition  of  the  bondsmen  and  the  decree  of 
the  District  Court  in  full,  the  order  concludes : 
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"  By  the  terms  of  which  decree  Peter  C.  Sawyer,  as  as- 
Biguee  of  said  A.  P.  Hess,  is  ordered  and  directed  to  col- 
lect of  the  treasurer  of  Hamilton  county,  Indiana,  for  the 
benefit  of  said  A.  P.  Hess'  estate  and  his  bondsmen,  said 
sum  of  $7,450,  to  be  paid  by  said  -treasurer  out  of  said 
raidroad  funds  as  fast  us  the  same  may  be  collected  by  said 
treasurer. 

"And  whereas  it  appears  that  said  railroad  company, 
nor  its  receiver,  were  made  parties  to  the  proceedings 
had  before  said  board  of  commissioners  on  the  11th  day 
of  June,  1879,  in  which  said  treasurer  was  ordered  to  col- 
lect said  railroad  funds  for  the  benefit  of  said  Hess  and 
his  bondsmen,  neither  was  said  railroad  company  or  ita 
receiver  a  party  to  the  proceedings  and  decree  rendered 
on  the  5th  day  of  November,  1879,  before  the  Hon.  Wal- 
ter Q.  Gresham,  Judge  of  the  District  Court  of  the 
United  States  for  the  District  of  Indiana :  It  is  therefore 
ordered,  adjudged  and  decreed  by  the  board  that  the 
Treasurer  of  Hamilton  County,  Indiana,  be  required,  on 
and  after  the  1st  day  of  February,  1880,  to  comply  with 
the  order  from  the  District  Court  of  the  United  States, 
herein  set  out,  unless  he  is  on  or  before  said  date  dulv  re- 
strained  and  enjoined  from  complying  therewith  ;.  and  the 
auditor  of  said  county  is  hereby  ordered  and  directed  to 
make  out  a  certified  copy  of  this  order,  and  cause  the 
same  to  be  delivered  to  the  president  and  receiver  of  said 
railroad  company  as  soon  as  the  same  can  be  done." 

I  am  of  the  opinion  that  this  order  is  void,  for  the  rea- 
son that  it  is  a  misappropriation  of  the  money.  Conceding 
the  tax  to  have  been  legally  assessed,  the  railroad  com- 
pany is  not  entitled  to  receive  it  from  the  county  until  ita 
road  shall  have  been  completed,  and  Hess  and  his  assignee 
and  bondsmen  are  not  entitled  to  receive  the  money  ,until 
such  time  as  the  railroad  company  shall  show  itself  entitled 
to  receive  the  same  from  the  county.     Under  the  order  of 
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the  board  of  commissioners,  the  money  is  to  be  paid  to  the 
assignee  of  Hess,  the  former  county  treasurer,  for  the  bene- 
fit of  his  estate  and  bondsmen,  immediately  on  its  collec- 
tion, such  order  making  the  collection  of  the  tax  and  the 
payment  of  the  money  over  to  the  assignee  of  Hess  con- 
temporaneous acts.  I  am  of  the  opinion  that  the  board 
and  the  treasurer  ought  to  be  enjoined  from  paying  the 
money  to  said  assignee  until  it  be  shown  that  the  railroad 
company  is  legally  entitled  to  receive  it. 

On  this  latter  branch  of  the  case,  the  learned  Chief  Jus- 
tice, in  pronouncing  the  opinion  of  the  majority  of  the 
fcourt,  uses  the  following  language  : 

.  *'  It  might  well  be,  for  aught  that  the  appellants  have 
hlleged  in  their  complaint,  that  the  whole  or  a  large  por- 
tion of  the  amount  of  the  Noblesville  township  appropri- 
ation had  been  properly  paid  to  the  railroad  company  out 
of  other  moneys  in  the  county  treasury,  in  advance  of  the 
collection  of  said  special  tax;  and  in  that  event,  under  the 
provisions  of  section  15  of  the  original  act  of  May  12tb, 
1869,  the  county  board  would  be  fully  authorized,  we 
think,  to  order  the  collection  of  said  special  tax,  for  the 
purpose  of  refunding  to  the  county  the  amount  of  said 
advanced  payment, '  when  such  special  tax  shall  have  been 
collected/      1  R.  S.  1876,  p.  739." 

'  I  can  not  agree  to  this  part  of  the  opinion  of  the  ma- 
Ijority,  for  the  reason  that  it  appears  from  the  order,  above 
quoted  from  the  record  in  this  case,  that  the  object  in  col- 
lecting the  special  tax  is  not  for  the  purpose  of  refunding 
to  the  county  the  amount  of  any  advanced  payment  made 
under  section  15  of  the  original  act  of  May  12th,  1869.  If 
the  county  made  an  advanced  payment  under  section  15 
of  the  original  act  of  May  12th,  1869,  why  should  the 
mon^y  be  paid  to  Hess  or  his  assignee  or  bondsmen  ?  But 
it  appears  from  the  complaint  that  said  Hess  paid  said 
money  to  the  finance  committee  of  the  railroad  company 
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on  his  own  motion .  and  responsibility,  and  without  any 
order  or  authority  from  the  board  of  commissioners. 

With  great  respect  for  the  majority  of  the  court,  I  am 
compelled  to  say  that  I  regard  the  tax  sought  to  be  col- 
lected as  illegal.  The  order  of  the  board  of  commissioners 
made  on  the  11th  day  of  December,  1879,  in  my  opinion, 
was  wholly  unauthorized  by  law,  and  I  regard  it  as  an  at- 
tempt, on  the  part  of  the  board,  to  compel  the  citizens  and 
tax-payers  of  Noblesville  township,  Hamilton  county,  In- 
diana, to  contribute  their  money,  not  for  the  purpose  of 
aiding  in  the  construction  of  a  railroad,  but  for  the  pur- 
pose of  reimbursing  the  unfortunate  gentlemen  who  were 
the  bondsmen  of  A.  P.  Hess  against  their  liability  for  his 
defalcation,  growing  out  of  his  over-confidence  in  the 
finance  committee  of  the  Anderson,  Lebanon  and  St. 
Louis  Railroad  Company. 

BiDDLE,  J.,  concurs  with  the  dissenting  opinion  deliver- 
ed by  ScoTT,  J.,  and  also  dissents  upon  grounds  stated  in 
his  dissenting  opinion  in  the  case  of  Petty  v.  Myers^  49 
Ind.  1. 


Beckner  v.  Willson  et  al. 

Promissory  Note. —  Want  of  Cmisideration. — Fraud,. — A.  signed  a  paper 
•which  proved  to  be  apromisRory  note,  governed  by  the  law  merchant,  and 
payable  to  B.  The  note  was  without  consideration,  as  between  the  parties 
thereto.  B.  transferred  the  note,  together  with  a  similar  note  executed  by 
D.,  to  C,  in  exchange  for  certain  personal  property.  Subsequently,  A.  was 
induced  by  C.  to  take  up  his  original  note,  and  substitute  another  therefor 
payable  to  C.  Afterward  the  latter  discovered  that  D.'s  note  transferred 
to  him  was  forged,  and  he  lescinded  his  contract  of  exchange  with  6.,  and 
took  back  the  personal  property  given  for  the  two  notes. 

HM^  in  a  suit  by  C.  against  A.,  upon  the  note  substituted  for  the  original 
note,  that  the  note  sued  upon  was  without  consideration,  and  that  C.  can  nojfc 
recover. 

From  the  Rush  Circuit  Court 
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L,  Sexton  and  C.  Camberriy  for  appellant. 
Cr.  B.  Sleeth,  for  appellees. 

WoRDEN,  J. — Complaint  by  Willson  against  Beckner, 
upon  a  promissory  note,  executed  by  the  latter  to  the  for- 
mer, for  the  sum  of  three  hundred  dollars,  payable  six 
months  after  date. 

The  defendant  answered  in  four  paragraphs,  to  which 
demurrers  for  want  of  sufficient  facts  were  sustained  ;  and, 
the  defendant  declining  to  amend  or  answer  further,  final 
judgment  was  rendered  for  the  plaintiff'. 

Error  is  assigned  upon  the  ruling  of  the  court  in  sus- 
taining the  demurrers  to  the  several  paragraphs  of  an- 
swer. These  paragraphs  were  all  lengthy,  and  need  not 
be  here  set  out.  We,  however,  set  out  the  third,  which 
seems  to  us  to  have  been  good  ;  but,  as  to  the  others,  we 
can  not  say  that  the  demurrers  to  them  were  not  correctly 
sustained.     The  third  paragraph  was  as  follows : 

"  For  further  and  third  answer  to  the  complaint,  de- 
fendant says  he  admits  the  execution  of  the  note  therein 
named,  but  defendant  says  the  same  was  given  as  a  sub- 
stitute for  and  renewal  of  the  note,  of  which  the  following 
is  a  copy,  and  for  no  other  or  different  consideration  what- 
ever: 


<4( 


U  i 


Burlington,  Jany.  9th,  1871. 

months  after  date,  promise  to  pay  to  the  order 
of  Cincinnati  Metallic  Cement  Company,  at  the  office  of  the 
Rush  County  Banking  Company,  three  hundred  dollars, 
for  value  received,  without  any  relief  whatever  from  valu- 
ation or  appraisement  laws.  If  this  note  be  collected  by 
suit,  the  judgment  shall  include  a  reasonable  fee  for 
plaintiff^ 's  attorneys,  and  shall  bear  ten  per  cent,  interest. 

"  'H.  W.  Beckner.' 
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"  That  said  note  was  defective  on  its  face  in  this,  to  wit, 
that  it  did  not,  with  reasonable  certainty,  fix  the  time 
when  said  note  fell  due  ;  that  said  note  was  procured  by 
the  payee  thereof  from  defendant  by  fraud,  in  this,  to  wit : 
That,  upon  the  pretence  of  the  agent  of  the  payee  of  said 
note  that  he  was  making  out  to  be  signed  by  defendant  an 
order  on  the  payee  of  said  note  for  six  hundred  pounds  of 
the  cement  fraudulently  represented  to  be  prepared  and 
sold  by  the  payee  of  said  note,  the  said  pretended  order 
was  secretly  and  by  some  sleight  of  hand  unknown  to  de- 
fendant withdrawn  after  the  same  had  been  carefully  read 
over  bv  the  defendant,  and  the  said  note  substituted  in- 
stead  thereof,  and  signed  by  the  defendant  in  the  belief 
that  he  was  signing  only  an  order,  and  not  a  note,  and  the 
same  was  taken  away  by  said  payee's  agent  without  the 
knowledge  or  consent  of  defendant,  or  without  any 
knowledge  on  his  part  that  he  had  executed  such  note,  or 
without  any  intention  on  his  part  to  execute  said  note ; 
that  afterward,  on  the  same  day,  the  agent  of  the  payee 
of  said  note  exchanged  said  note,  together  with  one  for  a 
similar  amount  and  of  about  the  same  date,  signed  by 
Wm.  M.  McCoy,  procured  from  said  McCoy  by  a  similar 
fraud,  or  by  the  forgery  of  the  said  payee's  agent,  to  the 
plaintiff,  for  the  following  described  personal  property,  to 
wit:  One  buggy,  one  whip,  one  pair  of  bay  mares,  an  ac- 
count against  the  agent  of  said  payee  for  a  livery  bill  of 
twenty-two  dollars,  and  cash  twenty-five  dollars,  all  of 
which  was  by  said  plaintiff  at  the  time  of  said  exchange 
delivered  to  the  agents  of  the  payee  of  said  fraudulent 
notes,  and  the  said  fraudulent  notes  at  the  same  time  by 
said  agents  endorsed  and  delivered  to  the  plaintiff;  that 
afterward,  on  the  same  day,  at  plaintiff^s  request,  and  be- 
cause defendant's  said  fraudulent  note  did  not  specify  the 
time  when  said  note  became  due,  and  because  plaintiflt 
represented  to   defendant  that,  in   purchasing  the   same 
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from  Baid  agents,  it  was  by  them  I'epresented  to  him  that 
said  fraudulent  note  of  defendant  was  in^fact  to  be  due  in 
six  months,  and  in  consideration  that  plaintiff  had  deliv- 
ered the  personal  property  aforesaid  in  exchange  for  said 
note,  the  defendant  was  induced  to  take  up  said  fraudu- 
lent note,  and  give  the  note  named  in  the  complaint,  but 
he  denies  that  the  same  was  given  for  any  new  or  other 
consideration  than  that  herein  stated,  or  for  auv  valuable 
thing  received  by  defendant  from  plaintift'  or  the  payee 
of  said  fraudulent  note  ;  and  the  defendant  says,  that  after 
the  execution  of  the  said  note  to  plaintiff  by  defendant  as 

aforesaid,  to  wit,  on  the day  of  January,  1871,  the 

plaintiff  discovered  that  the  note  of  said  McCoy,  so  given 
with  said  defendant's  said  fraudulent  note  in  exchange  for 
said  personal  property,  was  forged  and  counterfeit,  and 
therefore  said  plaintiff  rescinded  said  contract  of  exchange 
for  said  note  and  property,  and  pursued  after  the  said 
agents  of  the  payees  of  said  fraudulent  notes,  following 
and  overtaking  them  at  Laurel,  in  Franklin  county,  Indi- 
ana, and  again  took  into  his  possession  the  said  personal 
property  so  given  in  exchange  for  said  fraudulent  notes, 
and  brought  the  same  back  with  him  to  Rush  county, 
where  he  still  keeps,  owns  and  uses  the  said  property  as 
his   own,  which   said  rescission  of  said   exchancre  of  said 
notes  for  said  personal  property  was  afterward,  by  the 
said  agents  of  the  payees,  consented  to,  and  the  bill  of 
sale  given  by  plaintiff  with  said   property  to  said  agents, 
by   them    returned    to    plaintiff   and   accepted    by   him. 
Wherefore  defendant  says  the  consideration  of  the  note 
juMiied  in  the  complaint  has  wholly  failed,  and  he  prays 
judgment  for  costs." 

It  seems  to  us  to  be  clear  that  the  facts  thus  alleged 
show  an  entire  failure  of  the  consideration  for  which  the 
note  in  suit  was  executed,  and  it  would  be  manifestly  in- 
equitable for  the  plaintiff  to  recover,  if  the  facts  alleged  arc 
true. 
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According  to  the  case  stated,  the  defendant  had  exe- 
cuted to  the  Cincinnati  Metallic  Cement  Company  a  pa- 
per which  turned  out  to  be  a  promissory  note  for  the 
payment  of  the  sum  of  three  hundred  dollars,  governed  by 
the  law  merchant.  For  this  note  there  was  no  considera- 
tion, though  it  might  have  been  good  in  the  hands  of  a 
bona  fide  holder  for  value.  The  plaintiff  became  the  en- 
dorsee thereof  for  value,  and  we  assume,  for  the  purposes 
of  the  decision,  that  he  could  have  recovered  against  the 
defendant  on  that  note.  There  was,  as  has  been  seen,  no 
consideration  for  the  original  note  ;  and  the  consideration 
for  the  note  in  suit  was  the  surrender  by  the  plaintiff  to 
the  defendant  of  the  original  note.  The  plaintiff*  thus 
gave  up  a  right  of  action  against  the  defends •  ""pon  the 
original  note,  and  the  right  to  fall  back  upon  u. .  vLndorser 
in  case  of  non-pajment  by  the  defendant.  But  the  plain- 
tiff acquired  the  rights  which  he  thus  surrendered  when 
he  gave  up  the  original  note  and  took  the  one  in  suit, 
solely  by  his  contract  with  the  cement  company,  through 
ittf  agents,  and  the  endoi'sement  of  the  -note  to  himself. 
Then,  when  he  and  the  cement  company  rescinded  that 
contract,  the  plaintiff  placed  himself  in  the  same  situation, 
in  respect  to  the  defendant  as  well  as  the  cement  com- 
pany, as  if  he  had  never  purchased  the  original  note  from 
the  company. 

To  state  the  matter  a  little  differently,  the  plaintiff' 
had  no  claim  upon  the  original  note,  either  against 
the  defendant  or  the  cement  company,  except  such  as  he 
acquired  by  the  endorsement  of  the  note  to  himself,  and, 
when  the  contract  was  rescinded  between  him  and  the 
company,  he  was  divested  of  any  right  acquired  by  the  en- 
dorsement of  the  note  to  himself;  and,  hence,  the  consid- 
eration for  which  the  note  in  suit  was  executed  utterly 
failed.  It  can  make  no  difference  that,  upon  the  rescission 
of  the  contract,  the  original  note  was  not  surrendered  to 
the  cement  company,  as,  in  its  hands,  it  was  worthless. 
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The  following  cases  may  be  consulted  upon  questions 
involving  a  failure  of  consideration.:  Moses  v.  Macferlan, 
2  Burr.  1,005  ;  Sanford  v.  Dodd^  2  Day,  437 ;  Spring  v. 
Coffin,  10  Mass.  31 ;  Woodward  v.  Cowing,  13  Mass.  216 ; 
Lacosie  v.  Flotard,  1  Mill,  S.  C.  467;  Wharton  v. 
O'Harra,  2  Nott  &  McCord,  64 ;  Boyd  v.  Anderson,  1 
Overt.  437;  Colville  v.  Besley,  2  Denio,  139;  Pettibone 
v.  Roberts,  2  Root,  258. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  instructions  to  the  court  below  to  overrule 
the  demurrer  to  the  third  paragraph  of  the  answer,  and 
for  further  proceedings. 

It  is  ordered  that  this  judgment  be  entered  as  of  the 
term  at  which  the  cause  was  submitted. 


Gabe  v,  McQinnis. 

Libel. —  When  Charge  of  Crime  not  Necessary  to  ConslUute. — A  publicntion 
which  tends  to  injure  the  character  of  a  person,  or  bring  him  into  con- 
tempt or  ridicule,  may  be  libellous,  although  it  does  not  charge  a  crime. 

Same. — Innuendo  — Pleadinfj. — Where  a  charge  is  libeUous  withoutan  innuen- 
do, an  innuendo  contained  in  the  complaint,  though  erroneous,  is  but  sur- 
plusage and  does  not  vitiate. 

Samv. — Libel  Per  Se. — The  following  publication,  taken  altogether,  is  i 
\\he\per  se,  independent  of  the  criminal  charge  :  **  Never  go  into  a  law- 
suit with  Arch  McGinnis,  s'^  long  as  he  may  be  the  owner  of  those  books 
that  beat  "  certain  named  persons,  **  and  whoever  they  might  be  brought 
up  against,  for  McGinnis  is  chiefest  among  ten  thousand  and  the  one  alto- 
gether lovely— -on  the  swear.  We  mot  McGinnis  under  the  fish  last  week, 
in  a  suit  on  a  plain  promissory  note  for  five  hundred  and  eighty-five  dol- 
lars, and  he  came  very  near  swearing  us  into  his  debt.  If  Beecher  is 
really  desirous  of  laying  out  Theodore  Tilton,  in  his  suit  now  in  progress 
in  New  York  city,  let  him  send  for  our  friend  McGinnis." 

Same — Rxcensive  Damages, — In  such  case  five  hundred  dollars  damagei 
are  not  excessive. 
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Same. —  When  Libel  w  a  Question  for  the  Court — Where  a  publication  com- 
plained of  as  libellous  is  plain  and  unambiguous,  it  is  a  question  of  law  for 
the  court  whether  it  is  a  lil>el  or  not. 

Samk. —  Whetia  Queaiton  for  the  Jury. — Where  a  portion  of  a  publication 
relating  to  a  charge  of  crime  is  ambiguous,  it  is  proper  to  leare  the  ques- 
tion as  to  whether  a  crime  is  charged  to  the  jury. 

Samb. — Proof  of  Damages. — When  a  publication  is  a  \ihe\  per  »e,  'no  proof 
of  damages  is  neces^^ury. 

Same.— Paro2  Release. — A  cause  of  action  for  libel  may  be  released  by 
parol. 

Practick.— -4rfmt»rion  of  Irrelevant  Evidence,  when  Harmless. — The  admis- 
sion of  irrelevant  testimony,  if  harmless,  does  not  constitute  a  fatal  error. 

Same. — Motion  to  Make  Certain. — Demurrer, — Pleading. — Where  a  good 
defence  is  stated  indefinitely  in  a  paragraph  of  answer,  the  remedy  is  by 
motion  to  make  certain  and  not  by  demurrer. 

Same. — Harmless  Error. — It  is  a  harmless  error  to  sustain  a  demurrer  to  a 
paragraph  of  answer,  when  the  defence  stated  therein  is  admissible  under 
another  paragraph  which  is  pleaded. 

From  the  Orange  Circuit  Court. 

J  W.  Buskirkj  H.  C.  Duncan  and  G.  W.  Friedleyj  for 
appellant. 

C.  F.  McNxUt  and  R.  W,  Miers,  for  appellee. 

Pbrkins,  J. — Tlie  appellee  sued  the  appellant  in  the 
Monroe  Circuit  Court,  for  libel.  A  change  of  venue  was 
taken  to  the  Orange  Circuit  Court.  The  complaint  was 
in  three  paragraphs. 

The  first,  after  an  endorsement  of  good  character,  etc., 
alleged  that  the  appellant,  the  defendant  below,  was  the 
owner,  editor  and  publisher  of  the  Bloomington  Progress, 
a  newspaper  of  general  circulation,  etc.  "And  plaintiff 
further  says  that,  before  the  committing  by  the  said  de- 
fendant of  the  grievance  hereinafter  set  forth,  a  certain 
civil  action  had  been  depending  in  the  Monroe  Circuit 
Court,  in  the  State  of  Indiana,  wherein  the  said  William 
A.  Gabe,  defendant  in  this  action,  was  plaintiff,  and  this 
plaintiff  was  defendant,  which  said  action  was  brought  by 
the  defendant,  the  said  William  A.  Gabe,  as  assignee  of 
one  James  Small,  on  a  promissory  note  against  the  plain- 
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tiflf.  And  plaintiff  farther  says,  that  the  said  action  wa8 
tried  and  determined  before  the  committing  by  the  defend- 
ant of  the  grievance  hereinafter  set  forth,  to  wit,  at  the 
December  term,  1874,  of  the  said  Monroe  Circuit  Court,  be- 
fore the  Honorable  Eliphalet  D.  Pierson,  sole  judge  there- 
of;  that  on  said  trial,  and  during  the  progress  thereof,  this 
plaintiff  was  examined  under  oath  as  a  witness,  and  as  such 
witness  testified,  in  his  own  behalf,  to  a  material  point  in 
the  issue  on  trial,  having  first  been  sworn  to  tell 
the  whole  truth  and  nothing  but  the  truth,  by  Wil- 
liam F.  Browning,  the  clerk  of  said  court,  in  the  pres- 
ence and  under  the  direction  of  said  judge.  Yet  the 
said  defendant,  well  knowing  the  premises,  and  contriv- 
ing, and  wickedly  and  maliciously  intending,  to  injure 
this  plaintiff  in  his  good  name  and  reputation,  and  cause  it 
to  be  believed  that  the  plaintiff'  had  been  guilty  of  the  crime 
of  perjury,  heretofore,  to  wit,  on  the  13th  day  of  January, 
1875,  as  such  owner,  editor  and  publisher  of  said  paper, 
falsely,  wickedly  and  maliciously  did  compose  and  publish, 
and  did  prepare  and  cause  to  be  published,  in  said  Bloom- 
ington  Progress,  a  newspaper,  etc.,  as  aforesaid,  of  and 
concerning  this  plaintiff,  and  of  and  concerning  the  said  ac- 
tion, and  the  testimony  given  therein  by  this  plaintiff,  a  cer- 
tain false  and  defamatory  libel,  containing,  among  other 
things,  the  false,  malicious  and  libellous  matter  following 
and  concerning  this  plaintiff,  and  of  and  concerning  the 
said  action  and  the  testimony  therein  given  by  this  plain- 
tiff, that  is  to  say  : 

"  ^We  are  in  receipt  of  a  letter  from  King  Kalakaua,  in 
which,  after  wishing  the  Progress  success  the  coming  year, 
he  says  in  pure  Hawaiian  : 

"  'Ka  makua  mana  loa  maita  mai  ia  makou  E  haltai  aku 
rel  we  ka  haan  haah  au  E  wau  ka  waluhia  O  rei  pac  aiua 
wai  hawaua  hiihau  malolo  o  kou  maloua. 

"  'As  many  of  our  readers  may  not  be  posted  in  this  lan- 
guage, we  translate  this  to  be  : 
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"  'Never  go  into  alawsuit  with  Arch  MoGinnis  (plaintiff' 
meaning)  so  long  ashemay  be  the  owner  of  those  books  that 
l)eat  Sutherland,  Jim  Ryan,  Cookerly,  and  whoever  they 
might  be  brought  up  against,  for  McGinnis  (plaintiff* 
meaning)  is  chiefest  among  ten  thousand,  and  the  one  al- 
together lovely — on  the  swear." 

"*We  besrin  to  believe  that  old  Kalakaua  is  nobusr-eater 
if  he  is  a  man-eater,  for  we  met  Mr.  McGinnis  (plaintiff* 
meaning)  under  the  fish  (in  the  court-house  at  Bloom- 
ington  meaning)  last  week  in  a  suit  on  a  plain  promis- 
sory note  for  five  hundred  and  eighty-five  dollars, 
and  he  came  verv  near  swearing  us  into  his  debt. 
If  Beecher  is  really  desirous  of  laying  out  Theo- 
dore Tilton,  in  his  suit  now  in  progress*  in  New  York 
City,  let  him  send  for  our  friend  McGinnis  (plaintiff* 
meaning).'  Meaning  then  and  thereby,  and  being  under- 
stood by  those  who  read  or  heard  the  same  read  to  charge 
that  this  complainant,  in  giving  his  testimony  in  the  said 
action  as  a  witness  under  oath,  as  before  mentioned,  had 
sworn  wilfully,  corruptly  and  falsely,  touching  the  matter 
or  matters  in  issue  in  the  said  trial  between  the  defendant 
and  this  plaintiff*  and  that  this  complainant,  in  testifying 
as  aforesaid,  had  committed  wilful  and  corrupt  perjury. 
By  reason,"  etc. 

The  second  and  third  paragraphs  were  based  upon  the 
same  publication,  which  they  severally  set  out,  the  para- 
graphs conforming  to  the  form  given  in  the  code,  and  sec- 
tion 86  thereof,  2  U.  S.  1876,  p.  78,  which  provides 
that  "it  shall  be  suflicient  to  state  generally  that  the  de- 
famatory matter  was  published  or  spoken  of  the  plaintiff"." 

A  demurrer  for  want  of  facts  was  overruled  to  the 
complaint,  and  exception  entered. 

The  defendant  answered  in  four  paragraphs  : 

1.  General  denial ; 

2.  A   release  generally,  not  alleged  to  have  been  in 
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writing,  but  alleged  to  have  been  for  a  valuable  considera- 
tion (see  Goodrich  v,  Johnson^  66  Ind.  258) ; 

3.  A  parol  release,  setting  oat  the  particular  fact<s 
claimed  to  have  constituted  it  and  to  have  showed  the 
consideration  for  it ; 

*1.     The  fourth  paragraph  set  up  matter  in  mitigation. 

A  demurrer  was  sustained  to  the  second,  and  overruled 
to  the  third  and  fourth  paragraphs  severally.  Exceptious 
were  entered.  A  motion  to  strike  out  the  fourth  para- 
graph of  answer  was  overruled.     Exception  reserved. 

Reply  in  denial  of  the  third  and  fourth  paragraphs. 

Jury  trial.  Verdict  for  the  plaintiff  for  five  hundred 
dollars.  Motion  for  a  new  trial  overruled,  and  judgment 
on  the  verdict.     Appeal. 

The  following  is  the  assignment  of  errors : 

1.  In  overruling  the  demurrer  to  the  complaint ; 

2.  In  sustaining  the  demurrer  to  the  second  paragraph 
of  answer ; 

3.  In  overruling  the  motion  for  a  new  trial. 

It  may  be  doubted  that  the  charges  made  in  the  publi- 
cation are  severally  slanderous.  The  first  is  a  charge,  by 
implication  of  some  kind,  against  books  owned  by  Mc- 
Ginnis, but  what  does  not  appear.  The  only  direct 
charge  against  McGinnis  is  in  these  words,  viz.:  "  For  Mc- 
Ginnis is  chiefest  among  ten  thousand,  and  the  one  alto- 
gether lovely — on  the  swear."  But  in  this  charge  there 
is  no  averment  that  McGinnis  had  sworn  to  any  thing. 
It  implies  that  he  had  the  reputation  of  being  unscrupu- 
lous in  testifying  as  a  witness. 

The  second  set  of  words  charged  to  be  libellous  is :  "We 
met   McGinnis   under  the    fish  last   week,   in    a  suit  on 
a  plain  promissory  note  for  five  hundred  and  eighty-five 
dollars,  and   he    came  very  near  swearing   us   into  his . 
debt." 

This  might  have  happened,  and  McGinnis  have  sworn 
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the  truth  only,  if  a  set-oft'  or  want  or  failure  of  consider- 
ation was  pleaded,  and  existed  in  fact. 

The  third  set  of  words  is  this  :  "  If  Beecher  is  really 
desirous  of  laying  out  Theodore  Tilton  in  his  suit  now 
in  progress  in  New  York  city,  let  him  send  for  our  friend 
McGinnis." 

This  third  set  simply  implied  that  McGinnis  might 
swear  untruthfully  in  behalf  of  Beecher ;  but  a  charge 
that  a  party  will  swear  falsely  is  not  a  charge  that  he  ha3 
sworn  falsely,  and  is  not,  as  a  general  rule,  actionable  as 
slanderous.  At  all  events,  a  crime  is  not  charged  in  either 
of  the  several  sets  of  words. 

Do  the  three  sets  of  words  combined  contain  an  action- 
able charge,  a  charge  of  perjury  ?  Stated  in  connection, 
they  form  the  following  article : 

"McGinnis  is  chiefest  among  ten  thousand,  and  the  one 
altogether  lovely — on  the  swear,  and  possesses  a  set  of  books 
that  are  very  eflScient  in  his  behalf  in  lawsuits.  We  met 
McGinnis  under  the  fish  last  Tveek,  in  a  suit  on  a  plain 
promissory  note  for  five  hundred  and  eighty-five  dollars, 
and  he  came  very  near  swearing  us  into  his  debt. 

"If  Beecher  is  really  desirous  of  laying  out  Theodore 
Tilton  in  his  suit  now  in  progress  in  New  York  city,  let 
him  send  for  our  friend  McGinnis.*' 

The  proper  colloquium  and  innuendoes  are  contained  in 
the  first  paragraph  of  the  complaint.  But  "An  innuendo 
can  not  aver  a  fact  or  change  the  natural  meaning  of  lan- 
guage." Hays  v.  Mitchell,  7  Blackf.  117 ;  Ward  v.  Coly- 
han,  30  Ind.  395.  Colloquiums  and  innuendoes  are 
necessary  to  remove  uncertainty  in  the  identification 
of  persons  or  in  the  meaning  of  words  and  sentences,  and 
their  application.  Rofhbaugh  v.  Hollivgsivorth^  6  Ind.  339 ; 
Smawley  v.  Stark,  9  Ind.  386.  See  Downey  v.  Dillon,  52 
Ind.  442.  But  in  this  case  the  party  is  not  indicated  by  in- 
nuendo, but  directly  named  in  the  libel. 

As  we  have  said,  a  crime  is  not  charged.    But  it  is  not 
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necessary  that  a  crime  should  be  charged  therein,  to  con- 
stitute a  written  publication  a  libel.  Johnson  v.  Stebbins^b 
Ind.  364;  Steele  v.  Southivick,  9  Johns.  214;  Srnawley 
Stark,  9  Ind.  386,  389.  And,  if  the  charge  is  libellous 
without  an  innuendo,  an  innuendo  contained  in  the  com- 
plaint, though  erroneous,  is  but  surplusage,  and  does  not 
vitiate.  Rodebaugh  v.  Hollinffsworth,  6  Ind.  339;  Folkard's 
Starkie  Slander  &  Libel,  by  Wood,  sec.  436,  and  note  25. 
And  a  charge  made  in  writing  may  constitute  a  libel, 
which,  if  made  verbally,  would  not  constitute  actionable 
slander.     Starkie  Slander  &  Libel,  sec.  181,  et  seq. 

*'As  to  those  libels  which,  by  holding  a  person  up  to 
scorn  or  ridicule,  and,  still  more,  to  any  stronger  feeling  of 
contempt  or  execration,  impair  him  in  the  enjoyment  of 
general  society,  and  injure  those  imperfect  rights  of  friend- 
ly intercourse  and  mutual  benevolence,  which  man  ha<» 
with  respect  to  man,  it  is  chiefly  in  this  branch  of  libels 
that  the  action  for  words  spoken,  and  for  words  written, 
substantially  difter.  The  common  law,  in  respect  to  our 
natural  passions,  gives  no  action  for  mere  defamatory  words, 
which  he  considers  as  transitory  abu&e,  and  not  having 
substance  and  body  enough  to  constitute  an  iiyury,  by  af- 
fecting the  reputation.  It  confines,  therefore,  the  action  for 
slander  to  such  of  the  grosser  kind  of  words  as  impute  posi- 
tive crimes,  or  by  charging  a  man  with  contagious  disorders, 
tend  to  expel  him  from  society,  and  to  words  which  injure 
him  in  his  profession  and  calling." 

Compari/ig  the  publication  in  this  case  with  those  which 
have  been  held  libellous  both  in  England  and  in  this 
country,  there  can  be  butf^ne  legal  conclusion  arrived  at 
in  respect  to  said  publication,  and  that  is,  that  it  consti- 
tuted a  libel.  Johnson  v.  Stcbbin^,  5  Ind.  364,  and  Starkie 
Slander  &  Libel,  sec.  154,  and  cases  cited. 

There  was  no  error  in  overruling  the  demurrer  to  the 
complaint. 

The  second  error  is  well  assigned,  viz.,  that  of  sustain- 
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ing  the  demurrer  to  the  second  paragraph  of  answer, 
which  set  up  a  parol  release  upon  a  consideration.  The 
cause  of  action  in  this  case  could  be  released  by  parol. 
Decelin  v.  Riggsbee^  4  Ind.  464 ;  Leviston  v.  The  Junction 
Bailroad  Co.,  7  InA.  597 ;  White  v.  Walker,  31  111.  422; 
2  Parsons  Contracts,  6th  ed.,  p.  713,  note  s. 

In  justification  of  the  ruling  upon  this  paragraph  of  an- 
swer, counsel  say  the  paragraph  was  bad  ''because  it  set 
forth  no  facts,  but  a  conclusion  of  fact  and  law.  The  facts 
constituting  the  pretended  release  should  hav^e  been  set 
forth,  so  that  the  court  might  determine  whether  the  facts 
amount  to  a  release." 

The  code,  sec.  90,  provides  that :  "  In  the  con- 
struction of  a  pleading  for  the  purpose  of  determin- 
ing its  effects,  its  allegations  shall  be  liberally  con- 
strued with  a  view  to  substantial  justice  between  the  par- 
ties ;  but  when  the  allegations  of  a  pleading  are  so  indefi- 
nite or  uncertain  that  the  precise  nature  of  the  charge  or 
defence  is  not  apparent,  the  court  may  require  the  plead- 
ing to  be  made  definite  and  certain  by  amendment." 

Under  the  code,  the  paragraph  was  good  upon  demur- 
rer. Wiles  V.  Lambert,  66  Ind.  494 ;  Sibbitt  v.  Stryker,  62 
Ind.  41. 

But,  as  the  second  and  third  paragraphs  of  answer  were 
based,  we  presume,  upon  the  same  alleged  release,  the 
error  was  harmless ;  the  evidence  touching  the  release 
could  be  and  was  given  under  the  third  paragraph  of  an- 
swer. It  is  not  to  be  presumed,  in  the  absence  of  any- 
thing appearing  to  the  contrary,  that  there  were  two  parol 
releases. 

The  remaining  error  assigned  is  the  overruling  of  the 
motion  for  a  new  trial. 

Tiie  grounds  stated  therefor  in  the  motion  for  a  new 
trial  were  four  in  number :  1.  Verdict  not  sustained  by 
the  evidence ;  2.  Verdict  contrary  to  law ;  3.  Exces- 
VoL.  LXVm.— 85 
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sive  damages  ;  4.  Errors  of  law  occurring  at  the  trial,  as 
follows : 

1.  In  admittiug  in  evidence  the  record  of  the  suit  be- 
tween Gabe  and  McGinnis  upon  the  note ; 

2.  In  permitting  the  plaintiff  in  this  suit  to  prove  in* 
the  defendant  that  he  had  not  received  a  letter  from  Kiu.c 
Kalakaua ; 

3.  In  permitting  the  plaintiff  to  prove  by  himself  how 
long  he  had  been  in  the  army ; 

4.  In  permitting  the  plaintiff  to  prove  by  Daniel  0. 
Spencer  a  conversation  he  had  with  defendant,  in  reference 
to  the  plaintiff; 

5.  In  permitting  the  plaintiff  to  prove  by  Daniel  0. 
Spencer  and  other  persons  named  that  they  had  read  the 
alleged  libellous  article,  and  how  they  understood  it; 

6.  In  giving  special  instructions  3,  5,  8  and  10,  asked 
by  plaintiff; 

7.  In  giving  general  instructions  1,  2,  3,  4,  5  and  6. 
The  court  did  not  err  in  refusing  a  new  trial  on  the 

first  three  grounds.  The  verdict  was  not  contrary  to  the 
law  and  the  evidence.  The  damages  were  not  excessive. 
TTie  Indianapolis  Sun  Company  v.  HorreUj  53  Ind.  527. 

As  to  the  specifications  under  the  fourth  ground  for  a 
new  trial,  viz.,  errors  of  law  occurring  at  the  trial,  most 
of  them  are  urged  as  valid,  upon  the  theory  that  the  article 
sued  upon  as  libellous  was  not  a  libel,  and  would  support 
the  action  only  upon  proof  of  the  innuendoes,  charging  the 
crime  of  perjury.  But,  as  we  have  seen,  the  article  was  a 
libel  per  se,  independently  of  the  criminal  charge,  which 
fact  renders  such  specifications  pointless,  and  the  elabo- 
rate argument  of  counsel  without  force.  As  contributing 
to  brevity,  we  state  a  few  legal  propositions : 

1.  Where  the  article  sued  upon  is  libellous  per  s€,\t 
implies  malice,  and  proof  of  malice  is  not  required,  except 
the  publication  be  a  privileged  one.  White  v.  Nicholls. 
3  How.  266 ;  Townshend  Slander  &  Libel,  171,  sec.  130. 
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2.  Where  the  publication  complained  of  is  plain  and 
unambiguous,  it  is  a  question  of  law  for  the  court,  whether 
it  is  a  libel  or  not.  Curtis  v.  Mussey,  6  Gray,  261,  and 
cases  cited ;  More  v.  Bennett,  48  N.  Y.  472. 

3.  Where  the  publication  is  a  libel  per  se^  no  proof  of 
damage  is  necessary.  Starkie  Slander  &  Libel.  482,  sec. 
622;  Guard  v.  Bisk,  11  Ind.  156;  Townshend  Slander 
&  Libel,  107. 

In  this  case,  as  we  have  seen,  the  publication  was  a  libel 
per  se,  and  it  was  not  privileged.  See  Ausman  v.  Veal,  10 
Ind.  855.  It  is  said  in  Proctor  v.  Owens,  18  Ind.  21,  on 
p.  23: 

"  The  words  proven  being  actionable  in  themselves,  the 
defendant  was  not  injured  by  proof  that  the  witness  un- 
derstood them  in  an  actionable  sense.  Hence,  we  need  not 
decide  whether  the  testimony  was  admissible,  the  error, 
if  error  was  committed,  being  harmless." 

It  is  held  that  the  fact  that  the  defendant  had  no  intent  to 
vilify  the  plaintiff,  or  that  he  did  not  know  that  the  mat- 
ter was  libellous,  was  no  excuse.  Starkie  Slander  &  Libel, 
293,  and  note  1 ;  Townshend  Slander  &  Libel,  117,  sec.  68. 

On  the  witness  stand,  the  appellee  commenced  his  testi- 
mony by  stating  that  he  resided  near  Bloomingtou,  and 
had  done  so  from  his  early  childhood,  e:^cept  the  time  he 
was  absent  in  the  army.  He  was  asked  how  long  a  time 
that  was.  He  answered,  over  appellant's  objection,  three 
years.  He  was  not  asked  nor  did  he  state  in  what  army 
he  was.  The  statement  was  merely  to  show  his  absence 
from  Bloomington.  This  is  said  to  have  been  irrelevant 
testimony.  It  may  have  been  so.  But  the  admission  of 
irrelevant  testimony  may  not  necessarily  constitute  a  fatal 
error.  If  such  testimony  be  immaterial,  its  admission  may 
be  harmless.  We  think  it  was  in  this  case.  This  re- 
mark applies  properly  to  several  other  items  of  testimony. 

The  court  permitted,  over  the  defendant's  objection, 
witnesses  to  give  to  the  jury  their  understanding  of  the 
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meaning  of  the  words  contained  in  the  publication  sued 
upon.  They  answered  that  they  understood  them  to 
charge  perjury. 

In  its  instructions  to-  the  jury,  which,  as  a  whole, 
were  favorable  to  the  defendant,  the  court  left  it 
to  the  jury  to  say  whether,  in  their  opinion,  the  libellous 
publication  charged  perjury  or  not,  and  to  be  influenced 
in  the  assessment  of  damages  by  their  conclusion.  The 
jury,  as  we  have  seen,  found  but  five  hundred  dollars  in 
damages.  Perhaps  we  may  safely  infer,  from  the  light- 
ness of  the  damages,  that  the  jury  did  not  find  that  the 
publication  contained  a  charge  of  perjury.  See  the  dam- 
ages assessed  upon  such  a  charge  in  the  cases  cited  in  The 
Indianapolis  Sun  Company  v.  Horrell^  53  Ind.  527.  But 
the  instruction  given  was  correct.  As  we  have  seen,  the 
publication  was  libellous  without  charging  a  crime.  But, 
if  it  charged  a  crime,  it  was  a  more  atrocious  libel.  The 
portion  of  the  article  relating  to  this  question  was  ambigu- 
ous. In  such  a  case,  it  was  proper  to  leave  the  question, 
as  was  done  in  this  case,  to  the  jury.  Waugh  v.  WaugK 
47  Ind.  680,  and  cases  cited. 

The  judgment  is  affirmed,  with  costs. 

Petition  for  a  rehearing  overruled. 
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CONTRAdT.-^Z/e(M«. — Promissory  Note. — Failure  of  Consider  aiion. — Eshjppd. 
—  Waiver  of  Damages. — Pleading.^  Action  hy  C.  against  the  maker,  on  a 
promissory  note  executed  by  A.  to  B.,  and  assigned  to  C.  Answer  by  A, 
by  way  of  counter-claim,  setting  up  a  written  contract  by  which  B.  l«sed 
to  A.  certain  land,  for  a  term  of  five  years,  for  an  annual  rent  of  $1,400 ; 
that  notes  were  given  by  A.  for  the  yearly  instalments  of  rent,  and  tbst 
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the  note  sued  on.  was  the  third  of  the  series  ;  that,  by  the  contract,  fi. 
agreed,  but  failed,  to  enclose  the  land  with  a  good  and  substantial  fence  ; 
that  A.  had  paid  the  first  two  of  said  notes,  but  that  the  rental  value  of, 
the  land  was  greatly  decreased  by  the  failure  of  B.  to  construct  such  fence. 
Two  paragraphs  of  reply  were  filed:  First,  that  before  A.  entered  upon  the 
land  B.  had  enclosed  it  with  what  he  intended  for  such  a  fence  as  provid- 
ed for  ;  that  Ai  took  possession  of  the  land  with  a  full  knowledge  of  the 
character  of  the  fence,  and  used  said  land,  and  paid  the  first  two  notes 
given  for  yearly  rent,  and  is  estopped  from  claiming  any  failure  of  con- 
sideration ;  Second,  that  B.  employed  A.  to  construct  said  fence  enclosing 
said  land,  and  furnished  the  materials  for  constructing  a  good  and  sub- 
stantial fence  ;  that  A.  informed  B.  that  he  had  constructed  such  a  fence, 
and  took  possession  of  the  land  under  said  contract^  etc. 

Held,  that  both  paragraphs  of  reply  set  up  facts  showing  an  acceptance  by  A., 
as  bufficient,  of  the  work  alleged  to  have  been  done  by  the  pi^ee  of  the 
note,  and  a  waiver  of  any  claim  for  damages  on  account  of  any  supposed 
deficiency  in  said  work. 

Same  — Evidence. — Oeeupaney  of  Land. — Acceptance. — Under  the  above  con- 
tract, the  mere  occupancy  of  the  land  by  A.  would  not  be  sufficient  to 
show  an  acceptance  by  him  of  the  work  done  by  B.  as  a  full  compliance 
with  the  contract,  but  it  would  be  a  circumstance  tending  to  show  such 
acceptance,  and  proper  to  be  considered  by  the  jury  in  connection  with 
other  evidence. 

BkU^.— Parol  Evidence. —  Written  Agreemenl. — The  lease,  in  such  case,  be- 
ing silent  as  to  what  or  how  much  fencing  would  be  necessary  to  inclose 
the  land  in  the  manner  contemplated  by  the  parties,  it  was  not  error  to 
permit  B.  to  testify  that  he  and  A.  went  over  the  land,  before  the  lease 
was  executed,  and  agreed  as  to  what  fences  would  have  to  be  built. 

Same. — Quesii&^i  f<yr  Jury. — In  such  case,  it  was  for  the  jury  to  deter- 
mine  what  would  constitute  a  good  and  substantial  enclosure  of  the  land. 

Same.—  Construction  of  Contract — Admission  against  Interest. — Each  party 
must  be  held  to  the  construction  of  a  contract  which  his  own  conduct  has 
placed  upon  it,  when  such  conduct  operates  as  an  admission  against  his 
interests. 

Same. — Explaining  Written  Contract  by  Parol  Evidenee.-^lt  is  not  a  general 
rule  of  law  that  oral  evidence  may  be  considered  by  a  jury  to  explain  a 
written  contract.  That  can  only  be  done  in  a  special  and  limited  class  of 
cases. 

FBACTiCTi.— AJUtlami  for  New  Trial. — Bill  of  Exceptions  —  Affidavits  in 
support  of  a  motion  for  a  new  trial  are  not  a  part  of  such  motion,  but  only 
evidence  in  support  thereof,  and  can  only  be  made  part  of  the  record,  on 
ppeal  to  the  Supreme  Court,  by  a  bill  of  exceptions. 
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SuPREMF.  Court. —  Weight  of  Evidence. — Where  there  is  evidence  tending 

io  sustain  a  verdict,  the  Supreme  Court  will  not  disturh  it. 
Instructions. — For  instructions  at  length  see  opinion. 

From  the  Benton  Circuit  Court. 

S.  P.  Thompson^  for  appellant. 

H.  W,  Chase,  F.  S.  Chase  and  F.  W.  Chase,  for  appellees. 

NiBLACK,  J. — The  complaint  in  this  case  was  upon  a 
promissory  note  for  one  thousand  and  four  hundred  dol- 
lars, executed  by  the  defendant,  Joseph  Heath,  on  the  28th 
day  of  July,  1874,  to  one  John  W.  Heath,  payable  on  the 
Ist  day  of  January,  1878,  and  assigned  to  the  plaintiffs, 
George  E.  West  and  Hiram  W.  Chase. 

The  defendant  answered,  by  way  of  counter-claim,  that, 
on  the  day  of  the  date  of  the  note,  he  and  the  said  John 
W.  Heath  entered  into  a  written  contract,  whereby  the  lat- 
ter leased  to  the  former  about  one  thousand  and  fifty  acres 
of  land  in  Benton  county,  for  five  years  from  March  Ist, 
1875,  for  the  sum  of  one  thousand  four  hundred  dol- 
lars per  year,  for  which  notes  were  given  payable  on  the 
let  day  of  January  in  the  years  1876,  1877,  1878,  1879  and 
1880,  respectively ;  that  the  note  sued  on  was  the  third 
one  of  the  series  of  notes  thus  given ;  that,  by  the  terms  of 
the  lease,  the  lands  embraced  in  it  were  to  have  been  en- 
closed, by  the  said  John  W.  Heath,  with  a  good  substantial 
fence,  so  that  said  lauds  could  be  pastured  on  and  after  the 
Ist  day  of  May,  1875,  it  being  understood  and  agreed  that 
the  fence  should  be  maintained  by  the  defendant,  and,  at 
the  expiration  of  the  lease,  surrendered  by  him  in  as  good 
condition  as  he  might  receive  the  same,  natural  wear  and 
decay  excepted ;  that  the  said  John  W.  Heath  had  failed 
to  enclose  such  lands  with  a  good  and  substantial  fence; 
that,  if  the  lands  had  been  so  enclosed,  as  it  was  agreed 
they  should  be,  their  rental  value  would  have  been  two 
thousand  dollars  per  year,  but,  as  the  same  were  enclosed, 
they  could  not  be  fully  used  and  occupied,  and  their  rental 
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valoe  did  not  exceed  one  thousand  dollars  per  year  for  the 
years  1875, 1876  and  1877 ;  that  the  defendant  had  paid 
the  two  notes  given  for  in'stalments  of  rent  due  Jan- 
uary Iflt,  1876,  and  January  Ist,  1877,  respectively,  and 
that  the  defendant  had  sustained  damages  up  to  that  time, 
by  reason  of  the  faihire  of  the  said  John  W.  Heath  to  fence 
the  said  lands  as  he  had  agreed  to  do,  in  the  sum  of  three 
thousand  dollars.  Wherefore  the  defendant  demanded 
judgment. 

The  plaintiff  replied  in  three  paragraphs. 

First.     In  general  denial. 

Second.  That  between  July  14th,  1874,  and  March  Ist, 
1875,  said  John  W.  Heath  enclosed  said  premises  "with  a 
fence,  for  the  purpose  of  enabling  the  defendant  to  pasture 
the  lands ;  that  the  said  John  W.  Heath  designed,  intend- 
ed and  built  said  fence  as  and  for  a  good,  substantial  fence ; 
that  defendant,  on  the  1st  day  of  March,  1875,  entered 
upon  and  took  possession  of  the  premises  enclosed  by  said 
fence,  with  full  knowledge  of  the  quality,  character,  mate- 
rial and  mode  of  construction  thereof,  and  accepted  said 
fence  as  being  a  good,  substantial  fence,  as  required  by  the 
terms  of  the  lease,  and  pastured  said  lands  with  cattle  dur- 
ing the  grazing  seasons  of  the  years  1875,  1876  and  1877, 
and  paid  the  first  two  $1,400  notes,  due  for  rent  January 
1st,  1876,  and  January  1st,  1877.  Wherefore  defendant 
was  estopped  from  claiming  any  failure  of  consideration." 

Third.  That  subsequent  to  the  execution  of  said  lease, 
and  long  prior  to  March  Ist,  1875,  "said  John  W.  Heath 
employed  said  defendant  to  superintend  tht>  construction 
of  fences  on  the  lands  described  in  said  lease,  said  fences  to 
be  erected  according  to  the  agreement  on  the  part  of  said 
John  W.  Heath  to  enclose  said  lands  contained  in  said 
lease;  that  said  John  W.  Heath, for  the  purpose  of  carry- 
ing out  his  part  of  the  agreement  contained  in  said  lease, 
delivered  and  furnished  to  said  defendant  a  large  and  suf- 
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ficient  quantity  of  all  kinds  of  materials  required  or  neces- 
sary to  construct  said  fences,  and  said  defendant  accepted 
said  employment  and  received  said  materials  long  prior  to 
said  Ist  day  of  March,  1875,  and,  shortly  after  having  re- 
ceived said  materials,  informed  said  John  W.  Heath  that 
he,  the  said  defendant,  had  constructed  on  said  premises 
good  and  substantial  fences  as  required  by  said  lease ;  that 
said  defendant,  on  the  1st  day  of  March,  1875,  entered 
upon  and  took  possession  of  the  premises,  with  full  knowl- 
edge of  the  extent  and  character  of  the  fences  on  said 
premises,  and  pastured  said  premises  with  his  cattle,  dur- 
ing the  grazing  seasons  of  1875,  1876  and  1877,  and  after- 
ward, to  wit,  on  the  1st  day  of  January,  1876,  paid  the  note 
first  described  in  said  lease,  for  the  sum  of  $1,400,  and  af- 
terward, on  the  1st  day  of  January,  1877,  paid  the  note 
secondly  described  in  said  lease,  for  the  sum  of  $1,400; 
that  said  John  W.  Heath  relied  upon  the  statement  of  said 
defendant,  that  he  constructed  said  fences  as  required  by 
said  lease,  and  upon  the  fact  that  said  defendant  had  en- 
tered upon  and  occupied  said  premises  as  aforesaid,  with- 
out objection  as  to  the  extent  or  condition  of  said  fences, 
and  always  believed  that  said  premises  were  enclosed  with 
good  and  substantial  fences  as  required  by  said  lease. 
Wherefore  plaintiflFs  said  that  the  defendant  was  precluded 
and  estopped  from  setting  up  or  maintaining  his  alleged 
defence." 

The  defendant  demurred  severally  to  the  second  and 
third  paragraphs  of  the  reply,  but  the  court  held  both  ot 
those  paragraphs  to  be  sufScient. 

There  was  a  verdict  for  the  plaintiffs,  but  for  about  sev- 
enty-five dollars  less  than  was  claimed  by  them,  and,  over  a 
motion  for  a  new  trial,  judgment  was  rendered  ni  their  ta- 
vor  on  the  verdict. 

Errors  are  assigned  upon  the  overruling  of  the  demurrer 
to  the  second  and  third  paragraphs  of  the  reply,  and  upon 
the  refusal  of  the  court  to  grant  a  new  trial. 
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We  see  no  objection  to  the  sabstantial  sufficiency  of 
either  the  second  or  third  paragraph  of  the  reply.  Both  of 
those  paragraphs  set  up  facts  showing  an  acceptance,  as 
sufficient,  of  the  work  alleged  to  have  been  done  by  the 
payee  of  the  note  in  enclosing  the  leased  lands,  and  a 
waiver  of  any  claim  for  damages  on  account  of  any  sup- 
posed deficiency  in  such  work.  Their  sufficiency  is,  we 
think,  fairly  sustained  by  the  case  of  Hunter  v.  Leavitt^ 
86  Ind.  141. 

Over  the  objection  of  the  defendant,  John  W.  Heath,  the 
payee  of  the  note,  was  permitted  to  testify  that  he  and  the 
defendant  went  over  the  leased  lands  together,  before  the 
lease  was  executed,  and  agreed  as  to  what  fences  would 
have  to  be  built  in  order  to  properly  enclose  the  lands. 

It  is  insisted  that  this  was  permitting  oral  testimony  to 
be  given  as  to  a  matter  which  was  afterward  reduced  to 
and  embraced  within  a  writing,  and  was  hence  an  error  for 
which  a  new  trial  ought  to  have  been  granted.  But  the 
lease,  which  was  in  evidence,  was  entirely  silent  as 
to  what  particular  fences,  or  as  to  how  much  fencing,  it 
would  be  necessary  to  build  so  as  to  enclose  the  lands  in 
the  manner  contemplated  by  the  parties  to  it.  The  oral 
testimony  complained  of  did  not,  therefore,  relate  to  a 
matter  covered  by  or  included  in  the  lease. 

It  is  also  insisted  that  a  new  trial  ought  to  have  been 
granted  because  of  newly-discovered  evidence. 

The  defendant's  claim  of  newly-discovered  evidence 
purports  to  have  been  supported  by  his  own  affidavit  and 
the  affidavit  of  one  James  Emerson.  These  affidavits 
are  copied  into  the  record  as  a  part  of  the  motion  for 
a  new  trial,  but  they  are  not  included  in,  or  in  any 
manner  verified  by,  any  bUl  of  exceptions,  nor  have 
they  been  otherwise  made  a  part  of  the  record.  They  are, 
therefore,  in  legal  contemplation,  not  in  the  record,  not 
having  in  any  way  been  lawfully  made  a  part  of  it.     Such 
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affidavits  are  not  a  part  of  the  motion  for  a  new 
trial,  but  only  evidence  used,  or  to  be  used,  in  support  of 
Buch  motion.  Hence,  they  can  only  be  made  a  part  of  the 
record  in  the  same  manner  as  any  other  written  evidence 
in  the  cause  can  be  so  made. 

The  court,  upon  its  own  motion,  gave  to  the  jury  seven 
written  instructions,  the  4th,  5th  and  6th  of  which  were 
excepted  to  by  the  defendant. 

The  instructions  objected  to  were  as  follows  : 

"  4th.  The  defendant's  defence  in  this  case  is,  that 
John  W.  Heath  did  not  enclose  the  lands  with  a  fence,  ac- 
cording to  the  contract.  Upon  the  issue  thus  made  by 
the  defendant,  the  burden  of  the  proof  is  upon  him.  H, 
however,  he  has  shown  by  the  preponderance  of  evidence, 
that  John  W.  Seath  had  not,  on  the  1st  of  March,  1875, 
enclosed  said  lands  with  a  good,  substantial  fence,  he  will 
be  entitled  to  his  damages  in  this  case,  to  be  deducted 
fi*om  the  note  in  suit,  unless  the  plaintiffs  have  shown  by 
the  preponderance  of  evidence,  that  John  W.  Heath  en- 
closed or  made  arrangements  for  the  enclosure  of  the 
lands,  so  that  such  enclosure  or  the  arrangements  for  such 
enclosure  were  accepted  by  the  defendant,  as  a  full  com- 
pliance of  the  contract. 

"  5th.  If  the  jury  find  from  the  evidence  that  John  W. 
Heath,  on  or  before  March  1st,  1875,  enclosed  the  lands 
with  a  substantial  fence,  or  if  you  find  that  although  he 
did  not  so  enclose  said  lands,  but  enclosed  or  arranged  to 
enclose  the  same  in  a  manner  which  the  defendant  accept 
ed  as  full  compliance  with  the  contract,  your  verdict 
should  be  for  the  plaintiffs  for  the  full  amount  of  principal, 
interest  and  attornev's  fees  due  on  the  note. 

''  6th.  But  if  you  find  from  the  evidence  that  said  John 
W.  Heath  did  not,  by  March  1st,  1875,  enclose  the  land 
with  a  good,  substantial  fence,  and  that  the  defendant  did 
not  accept  what  was  done  by  said  John  W.  Heath,  with 
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reference  to  said  enclosure,  as  a  compliance  with  the  con- 
tract, the  defendant  will  in  this  case  be  entitled  to  have 
his  damages,  if  any,  occasioned  by  John  W.  Heath's  fail- 
ure to  comply  with  said  contract,  deducted  from  the  note 
sued  upon." 

It  is  objected  thatall  of  these  instructions  improperly 
failed  to  explain  what  may  have  amounted  to  an  "  accept- 
ance"! by  the  defendant  of  the  work  done  by  John  W. 
Heath  in  enclosing,  or  attempting  to  enclose,  the  leased 
lands,  but  we  are  unable  to  see  any  good  reason  for  that 
objection.  The  instructions  complained  of  appear  to  us  to 
have  been  free  from  any  fatal  obscurity  in  their  language, 
and  fairly  within  the  issues  submitted  to  the  jury. 

At  the  request  of  the  plaiptilfb,  the  court  further  in- 
structed the  jury  as  follows : 

*'  1st.  K  you  find  from  a  fair  preponderance  of  the  evi- 
dence, that,  after  the  making  of  the  lease  copied  in  answer, 
and  before  the  1st  day  of  March,  1875,  John  W.  Heath 
built  or  caused  to  be  built  fences,  which,  with  fences  then 
upon  the  boundary  lines  of  the  lands,  enclosed  the  same, 
and  that  said  fences  so  built  and  those  already  on  the 
lands  were  intended  to  be  and  designed  for  good  and  sub- 
stantial fences,  and  in  compliance  with  the  lease,  and  the 
said  defendant,  with  a  full  knowledge  of  the  character  and 
quality  of  the  fences  which  thus  enclosed  said  lands,  ac- 
cepted said  fences  as  being  good  and  substantial,  and  as 
being  in  compliance  with  the  lease,  and  afterward  pas- 
tured the  lands,  except  what  he  planted  in  corn,  with 
cattle  during  the  grazing  seasons  of  1875-6-7,  and  paid 
the  two  notes  sriven  on  account  of  the  rent  due  January 
Ist,  1876  and  1877,  being  for  $1,400  each,  then  such  accept- 
ance and  pasturing  the  lands  and  payment  of  rent  pre- 
clude the  defendant  from  defeating  any  part  of  the  note  in 
suit,  and  your  verdict  should  be  for  the  full  amount  there- 
of, with  the  interest  thereon  since  maturity,  and  ten  per 
cent,  attorney's  fees,  as  provided  in  said  note. 
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"  2d.  If  you  find  from  a  fair  preponderance  of  the  evi- 
dence t)iat,  at  the  time  of  and  soon  after  the  making  of  the 
lease  in  July,  1874,  the  said  John  W.  Heath  and  the  said 
defendant  entered  into  a  contract,  whereby  the  said  John 
W.  Heath  was  to  furnish  the  lumber  and  nails,  and  the 
said  defendant  was  to  purchase  the  posts  and  haul  the  lum- 
ber and  build  the  fences  agreed  upon  as  necessary  to  com- 
ply with  the  contract,  and  if  the  evidence  further  shows 
that  the  said  John  W.  Heath  complied  with  his  contract, 
and  did  furnish  the  lumber  and  nails  and  pay  the  defend- 
ant for  the  posts,  hauling  the  lumber  and  building  the 
fence,  before  the  1st  of  March,  1875,  and  that  the  defend- 
ant entered  into  possession  of  the  lands  in  March,  1875, 
and  accepted  the  fences  and  pastured  the  lands,  except 
what  was  in  corn,  and  paid  the  first  two  notes  given  for 
the  rent,  then  the  defendant  is  precluded  by  such  acts 
from  defeating  any  part  of  the  note  described  in  the  com- 
plaint, and  your  verdict  should  be  for  the  full  amount  of 
the  note  and  interest  and  attorney's  fees." 

The  defendant  excepted  to  both  of  these  instructions, 
and  it  is  objected  generally  here  that  they  did  not  properly 
construe  the  contract  of  lease  set  out  in  the  answer,  and 
especially  as  to  what  might  have  constituted  a  waiver  by 
the  defendant  of  his  right  to  damages  for  a  failure  to  en- 
close the  lands  as  provided  for  in  the  lease.  But 
we  see  nothing  in  either  of  these  instructions,  of 
which  the  defendant  had  just  reason  to  complain.  HaiUer 
v.  Leavitty  supra. 

In  construing  an  uncertain  or  ambiguous  provision  of  a 
contract,  each  party  must  be  held  to  the  construction  which 
his  own  conduct  has  placed  upon  it,  where  such  conduct 
inevitably  operates  as  an  admission  against  his  interests ; 
and  the  application  of  this  rule,  we  think,  fully  sustains 
both  of  the  instructions  lastly  above  set  out.  Morris  v. 
Thomas,  57  lud.  316. 
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The  defendant  asked  the  court  to  give  five  separate  in- 
structions. 

The  first  of  the  instructions  thus  asked,  for  by  him 
was,  in  substance,  that,  if  John  W.  Heath  did  not  construct 
a  good  and  substantial  fence  upon  every  side  of  the  lands 
described  in  the  lease  (outside  as  well  as  partition  fences) 
before  March  1st,  1876,  the  defendant  would  be  entitled  to 
damages  to  the  extent  of  the  diflFerence  between  the  rental 
value  of  the  lands  when  well  fenced  and  their  rental  value 
as  they  were  fenced. 

This  instruction  was  modified  by  the  court  by  striking 
out  the  words  "outside  as  well  as  partition  fences,"  and 
was  given  as  thus  modified. 

The  defendant  excepted,  and  it  is  contended  that  the 
court  erred  in  thus  modifying  the  instruction,  inasmuch  as 
partition  fences  were  as  necessary  as  outside  fences,  upon  a 
farm  as  large  as  that  included  in  the  lease.  But  no  error  is 
anpnFcnt  to  us  in  the  modification  complained  of.  Noth- 
ing was  said  in  the  lease  about  partition  fences,  and  it  was 
not  the  province  of  the  court  to  supply  any  supposed  omis- 
sion in  that  respect.  It  was  for  the  jury  to  determine  from 
the  evidence  what  constituted,  or  what  was  necessary  to 
constitute,  a  good  and  substantial  enclosure  of  the  lands 
embraced  within  the  lease. 

The  second  instruction  asked  for  by  the  defendant  re- 
quested the  court  to  say  to  the  jury  that  the  "mere  occu- 
pancy of  the  lands  by  the  defendant  would  not  of  itself  be 
any  sufficient  proof  of  such  acceptance  ;"  but  the  court  re- 
fused to  so  instruct  the  jury,  and  that  refusal  is  also  com- 
plained of  here.  • 

The  "mere  occupancy"  referred  to  was  doubtless  not 
sufficient  of  itself  to  show  an  "acceptance''  by  the  defend- 
ant of  the  work  done  bj"  John  W.  Heath,  as  a  full  compli- 
ance with  the  terms  of  the  lease  on  the  latter's  part,  but  it 
was  nevertheless  a  circumstance  tending  to  show  such  ac- 
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ceptance,  and  proper  to  be  considered  in  that  view  by  the 
jury,  in  connection  with  the  other  evidence  in  the  cause. 
But,  from  the  peculiar  phraseology  of  the  instruction  re- 
fused as  above,  we  are  in  doubt  as  to  what  construction  it 
ought  to  bear  with  reference  to  our  views  of '*mere  occu- 
pancy" as  thus  expressed,  and  hence  we  can  not  say  that 
the  court  erred  in  refusing  the  instruction. 

The  third,  fourth  and  fifth  instructions  asked  for  by  the 
defendant  were  as  follows  : 

"3d.  The  presumption  is  that  a  written  contract  con- 
tains the  full  agreement  of  the  parties.  Oral  evidence  may 
be  considered  by  the  jury  to  explain  a  written  contract, 
but  not  to  vary  or  contradict  the  terms  of  a  written  con- 
tract, which  is  in  itself  complete. 

"4th.  In  determining  the  quality  of  the  fence  described 
in  the  written  lease  as  a  good,  substantial  fence,  the  jury 
can  accept  that  part  of  the  fence  which  was  built  by  the 
defendant,  Joseph,  as  sufficient,  and  such  fence  so  built  un- 
der contract  might  be  accepted  as  a  sample  of  the  fence 
with  which  John  W.  Heath  promised  to  enclose  the  lands 
described  in  the  lease. 

"5th.  The  jury,  in  determining  whether  or  not  the  par- 
tition fences  between  the  land  in  controversy  and  the  lands 
of  Finch,  Scott,  Buck  and  Emerson,  were  to  be  rebuilt  and 
made  more  substantial,  the  jury  will  not  regard  any  evi- 
dence of  conversation  had  between  the  parties  prior  to  the 
execution  of  the  written  lease,  but  the  jury  may  consid- 
er evidence  of  any  agreement  made  subject  to  the  exe- 
cution of  the  written  lease,  by  which  said  John  W. 
•  Heath  would  be  excused  from  building  said  partition 
fences." 

These  instructions  were  also  refused,  and  the  defendant 
reserved  exceptions. 

This  third  instruction  did  not,  as  an  abstract  proposi- 
tion, state  the  law  quite  correctly.    It  is  not  a  general  rule 
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that  oral  evidence  may  be  considered  by  a  jury  to  explain 
a  written  contract.  That  can  only  be  done  in  a  special  and 
limited  class  of  cases.  If  it  had  stated  the  law  correctly, 
there  was  nothing  in  the  evidence  to  which  it  was  fairly  ap- 
plicable. We  are  unable  to  see  the  practicable  application 
of  this  fourth  instruction  to  the  evidence.  At  all  events, 
the  subject-matter  of  the  instruction  had  been  sufficiently 
covered  by  instructions  previously  given. 

For  reasons  given  in  this  opinion  while  commenting  on 
the  testimon}^  of  John  W.  Heath,  the  fifth  instruction, 
lastly  above  set  forth,  was  obviously  inapplicable  to  the 
evidence. 

The  court  was  evidently  right  in  also  refusing  to  give 
the  three  last  named  instructions,  asked  for  by  the  defend- 
ant. 

But  it  is  insisted  that  the  verdict  was  not  sustained 
by  sufficient  evidence.  The  evidence  was  in  some  respects 
quite  conflicting.  There  was  evidence  which  would  have 
sustained  a  verdict  more  favorable  to  the  defendant.  But 
there  was,  also,  evidence  which  tended  directly  and  fully 
to  support  the  verdict  as  returned  by  the  jury.  Under 
such  circumstances,  there  was  nothing  in  the  evidence 
which  would  justify  us  in  disturbing  the  verdict. 

The  judgment  is  affirmed,  with  costs. 


Anthony  v.  Fulhart. 

Costs. — Reduction  of  Judgment  on  Appeal  from  Justice  of  Peace  to  Circuit 
Court — Pleadinn. — Practice  — Where  a  defendant  appeals  from  the  judg- 
ment of  a  justice  of  the  peace  to  the  circuit  court  and  therein  reduces  the 
judj^ment  more  than  five  dollars,  he  is  entitled  under  sec.  70,  2  R.  S.  1876, 
p.  627,  to  recover  his  costs  in  such  court ;  and  the  fact  that  such  defend- 
ant is  permitted  to  amend  his  set-off,  in  the  circuit  court,  hy  adding  a  biU 
of  particulars,  does  not  affect  the  case. 

From  the  Delaware  Circuit  Court. 
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T.  S.  Walterhouse,  for  Si^pellant. 
J.  F.  SanderSy  for  appellee. 

BiDDLE,  J. — Suit  commenced  on  an  open  account  by  the 
appellee,  against  the  appellant,  before  a  justice  of  the 
peace.     Answer : 

1.  Denial ; 

2.  Statute  of  limitations ;  and, 

3.  Set-ofi*,  in  the  form  of  a  common  count  for  goods 
sold  and  delivered,  praying  judgment  in  favor  of  the  de- 
fendant. 

Trial  and  judgment  before  the  justice,  in  favor  of  plain- 
tift',  for  lifty-four  dollars  and  eighty  cents,  and  costs. 

Defendant  appealed  to  the  circuit  court,  wherein  the 
case  was  tried,  and  judgment  rendered  for  the  plaintiff  for 
forty  dollars  and  fifty  cents.  During  the  trial,  the  court 
allowed  the  defendant  to  amend  his  set-off  by  adding  a 
'bill  of  particulars.  The  plaintiff  objected  to  the  amend- 
ment, but  no  question  is  brought  here   upon   the  ruling. 

The  defendant  moved  the  court  for  judgment  in  his  fa- 
vor, and  against  the  plaintiff,  for  all  the  costs  which  had 
accrued  in  the  circuit  court,  upon  the  ground  that  the  de- 
fendant had  reduced  the  judgment  against  him  before  the 
justice  of  the  peace  more  than  five  dollars;  but  the  court 
overruled  the  motion,  and  I'endered  judgment  for  the  forty 
dollars  and  fifty  cents,  and  all  the  costs,  against  the  defend- 
ant ;  and  this  presents  the  only  question  in  the  case :  Ought 
the  defendant  below  to  have  recovered  his  costs  in  the  cir- 
cuit court  against  the  plaintiff*  ?  This  is  the  question  for 
our  consideration. 

The  argument  of  the  appellee  is,  that,  if  the  appellant 
had  not  amended  his  set-off'  in  the  circuit  court,  he  could 
not  have  reduced  the  judgment,  and  therefore  that  he 
ought  not  to  recover  costs.  We  do  not  see  how  this  can 
affect  the  case  under  the  statute.  The  defendant  below 
appealed  from  the  judgment  of  the  justice  to  the  circuit 
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court,  and  therein  reduced  the  judgment  more  than  five 
dolhirs.  2  R.  S.  1876,  p.  627,  sec.  70 ;  Crist  v.  Glidewell,  25 
Ind.  80G  ;  Beall  v.  Rowland,  32  Ind.  868  ;  Brown  v.  I>uke, 
46  Ind.  313;  Polk  v.  Nickens,  63  Ind.  439. 

The  judgment  is,  as  to  costs,  reversed,  at  the  costs  of  the 
appellee;  cause  remanded,  with  instructions  to  render 
judgment  for  the  costs  in  the  circuit  court  in  favor  of  the 
appellant,  and  against  the  appellee. 


Rbish  V,  Reynolds,  Adm'r. 

CoNYKfiSiON. — Pleading, — Whore  a  complaint  charges  the  defendant  with 
having  converted  to  his  own  use  certain  money  and  notes  of  the  plaintiff, 
a  wrongful  and  unlawful  appropriation  of  such  money  and  notes  is  there- 
by implied,  and  the  complaint  is  sufficient. 

Same. — Demand. — Where  a  conversion  of  property  is  charged,  a  demand 
need  not  iilso  be  alleged. 

From  the  White  Circuit  Court. 

J,  R.  Camahan  and  R.  Gregory,  for  appellant. 
J.  Applegate  and  E,  B.  Sellers,  for  appellee. 

NiBLACK,  J. — The  complaint  in  this  case  was  in  two 
paragraphs: 

The  first  averred  the  death  of  Henry  Bowman  and 
the  appointment  of  Alfred  W.  Reynolds,  the  plaintiff, 
as  his  administrator ;  that,  at  the  time  of  Bowman's  death, 
the  defendant,  Emanuel  Reish,  was  in  the  possession  of 
a  sum  of  money  and  certain  promissory  notes  belonging 
to  him,  said  Bowman,  of  the  value  of  one  thousand  dol- 
lars ;  that  the  defendant  had,  since  the  plaintiff's  ap- 
pointment as  such  administrator,  not  only  failed  and  re- 
fused to  pay  over  said   money  and   to   account  for  said 
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promissory  notes,  but  had  converted  the  same  to  his  own 
use.  Wherefore  the  plaintifl'  demanded  judgment  for  the 
value  of  the  money  and  notes. 

The  second  averred  some  facts  additional  to  those  above 
stated,  bat  its  material  allegations,  as  we  construe  them, 
were  substantially  the  same  as  those  of  the  first  para- 
graph. The  defendant  demurred  to  both  paragraphs 
of  the  complaint,  but  his  demurrer,  was  overruled.  Issue 
joined  and  trial.  Verdict  and  judgment  for  the  plaintiff. 
The  only  objection  urged  here  to  the  proceedings  below 
is  the  alleged  insufficiency  of  both  paragraphs  of  the  com- 
plaint. 

The  ax)pellant  contends  that  both  paragraphs  were  bad, 
because — 

First.  It  was  not  averred  in  either  of  them  that  the 
money  and  notes  sued  for  were  wrongfully  and  unlawfully 
appropriated  by  the  appellant  for  his  own  use ; 

Second.   No  demand  was  averred  in  either  one  of  them. 

The  conversion  charged  in  both  paragraphs  implied  a 
wrongful  and  unlawful  appropriation  of  the  money  and 
notes.  3  Bouvier  Institutes,  674,  sec.  3,525.  It  is 
a  well  settled  rule  of  law  that  where  a  conversion 
of  property  is  charged,  a  demand  need  not  also  be  alleged. 
Nelson  v.  Corwin,  59  Ind.  489  ;  Proctor  v.  Cofe,  66  Ind.  576. 
The  appellant's  objections  to  the  complaint  can  not  be 
sustained. 

The  judgment  is  affirmed,  with  costs. 


The  Peru  and  Indianapolis  Railroad  Co.  v.  Hanna  kt  al. 

Cities. — Sfreet  Asseasmenln. — Railroarf, — The  track  of  a  railroad,  wbiob 
borders  on  a  street  is  properly  assessable  for  its  due  proportion  of 
the  cost  of  improvement  of  such  street  under  an  ordinance  of  the  city. 
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Samk.— Lien  of  Asseaement — Description  in  Estimate. — Surveying. — A  lien 
for  street  improvements  attaches  only  where  there  is  a  sutficient  descrip- 
tion  of  the  property  in  the  estimate  which  constitutes  the  assessment  ;  and 
where  the  description  in  the  estimate  made  by  the  engineer,  taken  in  con- 
nection with  the  ordinance  providing  for  the  improrement  and  the  con- 
tract awarded  under  such  ordinance,  is  such  as  would  enable  a  person 
somewhat  acquainted  with  surveying  to  find  and  identify  the  land,  it  is 
sufficient  to  create  the  statutory  lien. 

From  the  Marion  Superior  Court. 

C.  Baker,  1\  A.  Hendricks,  0.  B.  Hord  and  A.  W.  Hen- 
dricks,  for  appellant. 

B.  K.  Elliott  and  A.  C.  Ayres,  for  appellees. 

Scott,  J. — This  case  was  commenced  under  sections  386 
and  387  of  the  code,  2  R.  S.  1876,  pp.  190,  191,  and  present- 
ed to  the  court  below  on  the  following  agreed  statement  of 
facts,  with  proper  verification  as  required  by   section  387  : 

**First.  It  is  agreed  that  the  real  estate  included  in  the 
plat  of  the  Peru  and  Indianapolis  Eailroad  Company's  sub- 
division of  parts  of  out  blocks  43  and  44  of  Indianapolis, 
as  said  plat  is  recorded  in  plat  book  No.  1,  on  page  41,  in 
the  recorder's  office  of  Marion  county,  Indiana,  was  con- 
veyed to  the  president  and  directors  of  the  Peru  and  Indi- 
anapolis Railroad  Company,  on  the  7th  day  of  September, 
1849,  in  fee-simple,  whereby  the  said  company  became  and 
was  vested  with  the  fee-simple  of  said  real  estate,  and  im- 
mediately after  such  conveyance,  and  before  the  making 
of  said  plat,  the  president  and  directors  of  the  Peru  and 
Indianapolis  Railroad  Company  erected,  built  and  con- 
structed the  track  of  its  railroad  through,  upon  and  over 
the  said  real  estate,  in  the  place  and  position  where  it  now 
is,  and  where  it  has  ever  since  been  used  as  a  railroad 
track. 

"Second.  That  after  the  construction  of  said  railroad 
track  by  said  company,  as  aforesaid,  and  on  the  4th  day  of 
April,  1850,  the  said  company  made  and  acknowledged 
said  plat,  and  that  the  same  was  duly  recorded  in  said  re- 
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corder's  office  aforesaid,  on  the  24th  day  of  April,  A.  D. 
1850,  a  copy  of  the  record  of  said  plat  being  filed  herewith 
and  made  a  part  of  this  agreement,  and  being  marked  ^Ex- 
hibit A,'  which  copy  shows  the  position  of  Pern  street, 
as  laid  out  through  said  real  estate,  and  its  relation  to 
said  railroad  track,  said  railroad  track  being  twenty  feet 
wide  at  all  points  through  said  real  estate  embraced  by 
said  plat,  and  said  Peru  street  being  sixty  feet  wide,  exclu- 
sive of  said  railroad  track,  and  adjoining  and  parallel  with 
said  railroad  track  through  the  entire  plat,  as  shown  by 
said  'Exhibit  A/ 

"Third.  That  all  the  territory  within  said  plat  was,  prior 
to  the  13th  day  of  April,  1874,  and  still  is,  within  the  cor- 
porate limits  of  the  city  of  Indianapolis. 

"Fourth.  That,  on  the  day  last  named,  the  common 
council  of  said  city  duly  passed,  by  the  requisite  number 
of  votes  necessary  for  that  purpose,  an  ordinance  for  the 
improvement  of  Peru  street,  as  it  passes  through  said  sub- 
division or  plat  from  Charles  street  to  Massachusetts  ave- 
nue, Charles  street  and  Massachusetts  avenue  both  beine 
represented  on  said 'Exhibit  A,'  which  ordinance  was  duly 
published  as  required  by  the  city  charter,  and  took  effect 
and  was  in  force  on  the  20th  day  of  August,  1874,  a  certi- 
fied copy  of  which  ordinance  is  herewith  filed  and  made  a 
part  of  this  agreement,  the  same  being  marked '  Exhibit  B.' 

"Fifth.  That  the  letting  the  work  required  to  be  [done] 
by  said  ordinance  was  duly  advertised  and  published,  as 
required  by  the  ordinances  and  charters  of  said  city,  and 
the  contract  to  do  and  perform  said  work  was  duly  award- 
ed by  the  common  council  of  said  city  to  the  defendant 
George  W.  Seibert,  on  the  terms  mentioned  in  his  con- 
tract with  said  city,  a  copy  of  which  contract,  with  a  copy 
of  the  bond  of  said  Seibert,  and  his  surety,  John  L.  Hanna, 
for  its  performance,  is  herewith  filed  and  made  a  part  of 
this  agreement,  the  same  being  marked  'Exhibit  C 

"Sixth.  That  the  work  required  to  be  done  by  said  ordi- 
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nance  was  done  and  performed  by  said  Seibert  according 
to  the  terms  and  requirements  of  said  contract. 

"Seventh.  That  afterward,  on  the  16th  day  of  Novem- 
ber, 1874,  James  W.  Brown,  who  was  then  civil  engineer 
of  and  for  said  city,  as  such  engineer,  made  and  repv>rted  to 
the  common  council  of  said  city  a  first  and  final  estiiuute 
of  said  work  so  done  under  said  ordinance  and  contract, 
which  estimate  was,  on  the  same  day,  duly  adopted  and 
approved  by  the  common  council  of  said  city,  a  certified 
copy  of  which  estimate,  as  so  made,  reported  and  adapted 
and  approved,  is  herewith  filed  and  made  a  part  of  this 
agreement,  the  same  being  marked  'Exhibit  D.' 

"  Eighth.  It  is  also  agreed  that  the  said  Seibert's  claim 
for  said  work  under  said  ordinance,  contract,  estimate  and 
other  proceedings,  so  far  as  any  unpaid  claim  exists,  has  been 
duly  assigned  by  said  Seibert  to  the  plaiutifl:*John  L.  Hanna. 

^^  Ninth.  The  said  Hanna,  as  such  assignee,  claims  that 
said  estimate  was  and  is  a  lien  upon  the  strip  of  ground 
twenty  feet  wide,  extending  from  Charles  street  to  Massa- 
chusetts avenue,  and  owned  and  used  by  the  defendant, 
The  Peru  and  Indianapolis  Railroad  Company,  as  and  for 
its  railroad  track,  prior  to  and  ever  since  the  passage  of 
said  ordinance;  whereas  the  said  railroad  company  de- 
nies the  existence  of  any  such  lien.  If  the  court  shall, 
upon  the  facts  set  forth  in  this  agreement,  and  the  exhibits 
filed  with  and  made  a  part  thereof,  be  of  opinion  that  said 
estimate  became  and  was  a  lien  in  favor  of  said  security, 
on  said  strip  of  ground  twenty  feet  wide,  so  owned  by 
said  railroad  company,  and  used  as  and  for  its  railroad 
track  as  aforesaid,  then  judgment  shall  be  rendered  in  favor 
of  the  plaintift*,  and  against  the  said  railroad  company, 
for  two  hundred  and  sixty-three  dollars  and  forty  cents 
($263.40),  together  with  costs.  If,  however,  the  court  shall 
be  of  opinion  that  no  such  lien  was  acquired  or  existed, 
then  judgment  shall  be  rendered  for  said  railroad  com- 
pany, and  against  the  plaintiff,  for  costs." 
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"Exhibit  A"  is  a  copy  of  the  plat  of  part  of  ont-lots  43 
and  44,  showing  the  position  of  Peru  street  as  laid  out 
through  said  real  estate,  and  referred  to  in  the  second  para- 
graph of  the  agreement  of  facts.  "Exhibit  B"  is  the 
ordinance  "  To  provide  for  the  grading  and  gravelling  of 
Peru  avenue  and  sidewalks  from  Charles  street  to  Massa- 
chusetts avenue."  "  Exhibit  C  "  is  the  contract  with  Sei- 
bert,  and  his  bond  with  Hanna  as  surety. 

As  no  question  is  made  as  to  the  validity  of  the  ordi- 
nance, it  is  unnecessary  to  set  the  same  out  in  this  opinion. 
No  question  is  made  as  to  the  validity  of  the  contract, 
and  therejfore  it  need  not  be  set  out. 

"  Exhibit  D." 
"  Indianapolis,  Nov.  16th,  1874. 

"  Last  and  final  estimate  allowed  Geo.  W.  Seibert  for 
grading  and  gravelling  Peru  Avenue  and  east  sidewalk, 
made  at  90  cents  per  lineal  foot  front  on  the  east  side,  and 
at  60  cents  per  lineal  foot  front  on  the  west  side : 
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The  ordinance  was  for  grading  and  gravelling  Peru 
avenue  and  sidewalks,  from  Charles  street  to  Massachusetts 
avenue.  The  contract,  "  Exhibit  C/'  is  for  the  performance 
of  the  work  named  in  the  ordinance. 

The  superior  court  in  special  term,  upon  the  agreed 
statement  of  facts,  found  for  the  plaintiff,  the  appellee 
in  this  court,  and  pronounced  judgment  for  the  sum  of 
two  hundred  and  sixty-three  dollars  and  forty  cents.  The 
appellant  excepted  to  the  finding  and  judgment  of  the 
special  term,  and  appealed  to  the  general  term. 

The  errors  assigned  in  the  general  term  were : 

1.  The  court  erred  in  its  finding ; 

2.  The  court  erred  in  overruling  the  appellant's  mo- 
tion for  a  new  trial ; 

8.  The  court  erred  in  rendering  final  judgment  upon 
its  finding. 

The  error  assigned  in  this  court  is  that  the  superior 
court  in  general  term  aflSrmed  the  judgment  of  the  special 
term,  when  the  judgment  should  have  been  reversed. 

The  overruling  of  the  motion  for  a  new  trial  raised  no 
question  in  the  general  term,  nor  does  it  raise  any  ques- 
tion in  this  court,  nor  is  any  question  made  by  counsel 
thereon. 

The  first  point  made  by  appellant's  counsel  is,  that  the 
strip  of  ground  in  controversy  is  not  assessable  for  street 
improvements,  because  the  railroad  track  is  itself  a  public 
highway.  We  can  not  concur  in  this  view,  but  are  of 
opinion  that  the  track  of  a  railroad  company,  when  it 
borders  on  a  street,  is  properly  assessable  for  its  due  pro- 
portion of  the  cost  of  the  improvement  of  such  street  un- 
der an  ordinance  of  the  city.  The  City  of  Chicago  v. 
Baer,  41  111.  306 ;  77ie  Northern  Indiana  R,  M.  Co.  v.  Con- 
nelly, 10  Ohio  State,  159 ;  The  Barlingtony  etc,  R.  R.  Co. 
V.  Spearman,  12  Iowa,  112. 
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The  next  point  made  by  the  counsel  for  the  appellant  is, 
that,  "  If  ever  the  property  was  assessable,  there  was  no 
lien,  because  there  was  no  valid  description  of  the  proper- 
ty in  the  estimate. 

>^The  estimate  constitutes  the  assessment;  the  assess- 
ment, when  valid,  creates  the  lieu.  There  can  be  no  lien 
in  the  absence  of  an  assessment,  and  no  assessment  with- 
out a  sufficient  description  of  the  property  assessed." 
Langsdale  v.  Nicklau8y  38  lud.  289 ;  Jones  v.  Schulmeyer^ 
39  Ind.  119. 

If  it  be  conceded  that  there  was  in  the  estimate  no 
description  of  the  land  by  which  it  could  be  found  and 
identified,  the  propositions  laid  down  by  the  appellant's 
counsel  would  seem  to  be  conclusive.  That  is  certain 
which  can  be  made  certain.  The  description  in  the  esti- 
mate made  by  the  engineer,  taken  in  connection  with 
the  ordinance  and  contract,  we  think,  is  such  as  would  en- 
able a  person  somewhat  acquainted  with  surveying  to  fiud 
and  identify  the  land,  and  such  a  description  in  the  esti- 
mate, we  think,  is  sufficient  to  create  the  lien  made  by 
statute. 

We  know  from  the  estimate  that  the  land  is  on  Peru 
avenue;  that  its  length  is  439  feet  and  width  20  feet; 
that  the  amount  of  assessment  is  two  hundred  and  sixty- 
three  dollars  and  forty  cents ;  that  the  property  on  the 
west  side  of  Peru  avenue  was  assessed  at  sixty  cents  per 
lineal  foot  front,  and  on  the  east  side  at  ninety  cents  per 
foot  front ;  that  439  feet  at  sixty  cents  per  foot  amounts 
to  the  sum  of  two  hundred  and  sixty-three  dollars  and 
forty  cents ;  and,  hence,  we  know  that  the  land  is  on  the 
west  side  of  Peru  avenue ;  and,  by  reference  to  the  ordi- 
nance and  contract,  we  know  the  land  is  between  Charles 
street  and  Massachusetts  avenue,  in  the  city  of  Indiana{)o- 
lis,  Marion  county,  and  State  of  Indiana ;  and,  with  this 
information,  we  think  we  would  have  no  difficulty  in  find- 
ing and  identifying  the  land. 
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We  are  of  opinion  that  the  description  was  sufficient  to 
create  the  lien.  Yeakel  v.  The  City  of  Lafayette j  48  Ind. 
116. 

The  judgment  of  the  general  term  of  the  Marion  Supe- 
rior Court  is  affirmed,  at  the  costs  of  the  appellant. 


DePriest  v.  The  State,  ex  rel.  Harris. 

Bastardy. — Civil  Action. — Complaint. — A  prosecution  for  bastardy  is  es- 
sentially A  civil  suit,  and  the  complaint  before  the  justice  of  the  peace 
will  be  sufficient,  if  it  will  inform  the  defendant  of  the  nature  of  the  cause 
of  action,  and  is  so  explicit  that  a  judgment  thereon  could  be  used  as  a  bar 
to  another  suit  for  the  same  cause,  e? pecially  when  the  sufficiency  of  such 
complaint  is  questioned,  for  the  first  time,  in  the  Supreme  Court. 

Same. — Trial  viithout  Answer  or  Issue.— Practice, — It  is  not  error  to  try  a 
bastardy  case  without  any  answer  filed  or  issue  joined  therein,  as  no  pro- 
vision is  made  by  the  statute  regulating  such  cases  for  the  filing  of  any 
answer  or  the  joinder  of  any  issue  by  the  defendant ;  and  under  section  34, 
2  R.  S.  1876,  p.  612,  all  matters  of  defence  in  such  cases,  except  the  statute 
of  limitations,  set-off  and  matter  in  abatement,  may  be  given  in  evidence 
without  plea. 

Same. — Misconduct  of  Juror, — Nero  Trial. —  Weight  of  Evidence. — Supreyne 
Court. — Where  a  motion  for  a  new  trial  in  a  bastardy  suit  alleges  as  a 
cause  therefor  the  misconduct  of  one  of  the  jurors,  in  falsely  declaring 
that  he  had  not  formed  or  expressed  an  opinion  as  to  the  guilt  of  the  de- 
fendant, and  the  court  below  hears  evidence  touching  such  misconduct, 
its  conclusion  will  not  be  disturbed  by  the  Supreme  Court  on  the  weight 
of  the  evidence. 

Same.— G'ttarr/ian  ad  Litem  in  Bastardy  Suit. — Practice. — An  objection  to 
the  trial  and  judgment,  upon  the  ground  that  no  guardian  cui  litem  had 
been  appointed  for  an  infant  defendant  in  a  bastardy  suit,  can  not  be  made 
foir  the  first  time  in  the  Supreme  Court. 

Sams. —  Weight  of  Evidence. — Practice. — A  verdict  will  not  be  disturbed  by 
the  Supreme  Court  when  there  is  evidence  tending  to  establish  every  ma- 
terial fact  necessary  to  be  proved  in  order  to  sustain  such  verdict 

Prom  the  Gibson  Circuit  Court. 
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J.  E.  McCulloughy  L.  C.  Embree,  W.  H.  Trippett  and  M. 
W.  Fields,  for  appellant. 

W.  31.  Land,  J.  B.  Gamble  and  A.  P.  Twineham,  for  ap- 
pellee. 

HowK,  C.  J.— On  the  12th  day  of  October,  1876,  the  ap- 
pellee's relatrix,  Eleanor  Harris,  filed  with  a  justice  of  the 
peace  of  Gibson  county  her  verified  complaint,  wherein 
she  charged,  in  substance,  that  she  was  pregnant  with  a 
bastard  child,  of  which  the  appellant  was  the  father. 
Upon  this  complaint  a  warrant  was  issued  for  the  appel- 
lant, and  he  was  arrested ;  and,  upon  the  hearing  of  the 
cause  and  the  examination  of  the  relatrix,  the  justice,  fail- 
ing to  find  that  her  complaint  was  true,  adjudged  that  the 
appellant  should  be  discharged,  and  dismissed  the  case. 

From  this  judgment  of  the  justice,  an  appeal  w^as  taken, 
as  his  transcript  states,  by  the  appellee's  relatrix  to  the 
Gibson  Circuit  Court.  The  cause  was  there  submitted  to  a 
jury  for  trial,  who  failed  to  agree  upon  a  verdict  and  were 
discharged  by  the  court. 

Afterward  the  cause  was  again  tried  by  a  jury,  and  a 
verdict  was  returned  to  the  effect  that  the  appellant  was 
the  father  of  the  bastard  child  mentioned  in  said  com- 
plaint. The  appellant's  motion  for  a  new  trial  was  overruled 
by  the  court,  and  to  this  decision  he  excepted  ;  and  judg- 
ment was  rendered  on  the  verdict  that  he  should  pay  the 
appellee's  relatrix,  for  the  support  and  maintenance  of  her 
bastard  child,  a  certain  sum  of  money  in  certain  instal- 
ments. 

In  this  court  the  appellant  has  assigned  the  following 
alleged  errore: 

1.  The  overruling  of  his  motion  for  a  new  trial ; 

2.  The  trial  of  this  cause  and  the  rendition  of  judgment 
against  him  therein,  without  having  first  appointed  a 
guardian  ad  litem  to  answer  for  him,  a  minor : 
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3.  The  trial  of  the  cause  without  any  answer  filed  or  is- 
sue joined  therein  ; 

4.  The  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

In  considering  these  alleged  errors,  in  their  natural  or- 
der, the  one  last  assigned,  namely,  the  insufficiency  of  the 
complaint  or  cause  of  action,  should  be  first  taken  up  and 
passed  upon ;  for  the  complaint  is  the  foundation  of  the 
case,  and,  if  it  is  insufficient,  the  proceedings  had  thereon 
can  not  be  sustained.  In  examining  the  complaint  in  this 
case,  with  the  view  of  determining  whether  or  not  the  facts 
stated  therein  are  sufficient  to  constitute  a  cause  of  action, 
it  should  be  borne  in  mind  that,  in  this  State,  a  suit  in  bas- 
tardy is  essentially  a  civil  suit.  Thus,  in  section  6  of  the 
act  of  May  6th.  1852,  regulating  prosecutions  in  cases  of  bas- 
tardy, etc.,  it  is  provided  that  the  trial  and  continuance  of 
such  suits,  both  before  the  justice  and  in  the  circuit 
court,  shall  in  all  respects  not  otherwise  provided  for 
in  said  act,  be  governed  by  the  law  regulating  civil  suits. 
2  R.  S.  1876,  p.  657.  In  civil  suits  originating  before 
a  justice  of  the  peace,  if  the  complaint  will  inform  the 
defendant  of  the  nature  of  the  plaintiflPs  cause  of  action, 
and  is  so  explicit  that  a  judgment  thereon  could  be  used 
as  a  bar  to  another  suit  for  the  same  cause,  it  would  cer- 
tainly be  sufficient,  even  upon  a  demurrer  thereto  for  the 
want  of  sufficient  facts,  or  on  a  motion  to  dismiss  the  suit 
for  the  want  of  a  cause  of  action.  Powell  v\  DeHarty  55 
Ind.  94 ;  The  United  States  Express  Co.  v.  Keefer^  59  Ind. 
263 ;  Hewett  v.  Jevkins^  60  Ind.  110.  In  the  case  at  bar, 
the  appellant's  objection  to  the  complaint  is  made  after  the 
verdict  and  judgment  thereon,  for  the  first  time,  in  this 
court.  In  our  opinion  the  complaint  is  sufficient.  Dibble 
V.  The  State,  ex  rel,  48  Ind.  470 ;  and  Fisher  v.  The  Siate^ 
ex  reL,  65  Ind.  51. 

In  discussing  the  questions  which  arise  under  the  alleged 
error  of  the  court  in  overruling  the  appellant's  motion  for 
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a  new  trial,  it  is  first  claimed  by  his  counsel  that  the  ver- 
dict of  the  jury  was  not  sustained  by  the  evidence.  The 
evidence  is  not  of  the  most  satisfactory  or  convincing  char- 
acter, as  it  is  set  out  in  the  record ;  but,  under  the  rules 
obtaining  in  this  court  in  such  cases,  we  can  not  disturb 
the  verdict  on  the  evidence.  It  was  the  province  of  the 
jury  to  harmonize  and  settle  the  conflicting  evidence  before 
them,  if  they  could;  and, if  they  could  not,  they  had  the 
right  to  determine  which  of  the  witnesses  was  the  more 
worthy  of  belief.  If  the  jury  believed  the  evidence  of  the 
relatrix,  as  they  had  the  right  to  do,  and  as  they  evidently 
did,  to  the  exclusion  of  much  contradictory  evidence  in 
the  cause,  it  is  certain,  we  think,  that  her  evidence  tended 
to  establish  every  material  fact  necessary  to  be  proved  in 
order  to  sustain  the  verdict.  It  is  not  the  province  of  this 
court,  in  such  a  ease,  to  weigh  the  evidence  or  to  attempt 
to  decide  the  case  upon  what  we  might  regard  as  the  fair 
preponderance  of  the  evidence  as  it  appears  in  the  record. 
Rudolph  V.  Lane^  57  Ind.  115 ;  Sxoales  v.  Southard^  64  Ind. 
557 ;  and  The  Fort  Wayne^  etc.j  Railroad  Co,  v.  Husselman^ 
65  Ind.  73. 

One  of  the  causes  for  a  new  trial,  assigned  by  the  appel- 
lant in  his  motion  therefor,  was  the  alleged  misconduct  of 
one  of  the  jurors  of  the  jury  trying  the  cause,  whereby  he 
was  prevented  from  having  a  fair  trial  by  an  impartial 
jury.  This  cause  for  a  new  trial  was  supported  by  a  num- 
ber of  affidavits  which  tended  to  show  that,  before  the  ju- 
ror in  question  was  accepted  by  the  appellant  as  a  member 
of  the  jury  in  this  case,  he  was  sworn  to  answer  questions 
touching  his  qualifications  as  such  juror,  and  that,  in  an- 
swer to  a  question  as  to  whether  or  not  he  had  formed  or 
expressed  any  opinion  as  to  the  merits  of  this  suit,  his  re- 
sponse was  in  the  negative ;  that,  relying  upon  this  answer, 
and  in  ignorance  of  the  fact  that  he  had  either  formed  or 
expressed  such  an  opinion,  the  appellant  had  been  induced 
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to  and  did  accept  of  such  juror  as  a  member  of  said  jury  ; 
and  thai,  after  the  trial  of  this  cause  and  the  return  of  the 
verdict  therein,  the  appellant  for  the  first  time  had  learned 
and  believed  that  the  juror  in  question  had,  in  the  month 
of  January,  1878,  before  the  trial  of  this  case,  in  a  conver- 
sation of  and  concerning  a  number  of  suits  in  bastardy  then 
pending  in  the  Gibson  Circuit  Court,  this  suit  being  one  of 
the  number,  expressed  the  opinion  "that  he  believed  that 
every  one  of  the  defendants  in  the  said  prosecutions  was 
guilty  ;  that  he  did  not  believe  that  a  woman  would  swear 
a  bastard  child  to  a  man  to  whom  it  did  not  belong,  and 
that  they  had  better  not  put  him  upon  a  jury  to  try  any 
of  said  bastardy  cases ;  that  if  they  did,  he  would  stick  the 
defendant  every  time." 

In  response  to  this  cause  for  a  new  trial  and  the  affida- 
vits filed  therewith,  the  counter-affidavit  of  the  juror 
named  was  filed,  wherein  he  stated,  in  substance,  that  he 
had  never  heard  of  the  appellee's  relatrix,  and  the  appel- 
lant was  a  total  stranger  to  him,  until  he  was  called  and 
sworn  as  a  juror  on  the  trial  of  this  cause,  and  that,  until 
he  was  thus  called  and  sworn,  he  was  wholly  ignorant  that 
any  such  suit  was  pending  in  said  court;  that  he  entered 
upon  the  discharge  of  his  duties,  as  such  juror  in  this  case, 
without  any  bias  or  prejudice  whatever  against  the 
appellant;  that,  before  he  was  sworn  as  such  juror,  he  had 
neither  formed  nor  expressed  any  opinion  whatever  touch- 
ing the  guilt  or  innocence  of  the  appellant,  and  had  no  be- 
lief, nor  information  sufficient  to  form  a  belief,  that  the  ap- 
pellant was  the  father  of  the  bastard  child  mentioned  in 
the  complaint  of  the  relatrix. 

The  question  presented  for  the  decision  of  the  court  V)y 
this  cause  for  a  new  trial  was  a  question  of  fiact  as  to  the 
competency  of  the  juror  to  act  as  such  on  the  trial  of  this 
cause.  There  was  no  evidence  before  the  court  that  the 
juror  had  any  knowledge  of  the  pendency  of  this  particu- 
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lar  case,  or  that  he  had  formed  or  expressed  any  opinion 
touching  the  merits  of  this  case.  The  record  shows  that 
the  court  examined  orally  the  several  affiants  and  the  ju- 
ror under  oath,  in  regard  to  the  question  presented  by  this 
cause  for  a  new  trial,  and  the  conclusion  of  the  court  man- 
ifestly was,  that  the  alleged  misconduct  of  the  juror  was 
not  sustained  by  the  evidence.  The  question  was  one 
which,  even  in  criminal  cases,  and  certainly  so  in  civil 
suits,  was  to  be  determined  by  the  weight  of  the  evidence. 
All  that  the  evidence  tended  to  show  was,  that  the  juror, 
in  a  conversaMon  about  a  number  of  bastardy  suits  and  in 
utter  ignorance  of  the  existence  of  this  partiular  case,  had 
expressed  great  confidence  in  the  truthfulness  of  the  pros- 
cuting  witnesses  in  such  cases,  and  his  unbelief  "that  a  wo- 
man would  swear  her  bastard  child  to  a  man  to  whom  it 
did  not  belong."  It  seems  to  us  that  this  evidence  wholly 
failed  to  show  that  the  juror  was  guilty  of  the  misconduct 
alleged  by  the  appellant  as  a  cause  for  a  new  trial,  in  his 
motion  therefor.  We  can  not  disturb  the  conclusion  of  the 
court  on  this  point,  on  the  weight  of  the  evidence.  Ro- 
maine  v.  The  State,  7  Ind.  63 ;  Nolloway  v.  The  State,  53 
Ind.  554;  Beard  v.  The  State,  54  Ind.  413. 

The  appellant  has  assigned,  as  error,  the.  trial  of  the 
cause  and  rendition  of  a  judgment  against  him,  a  minor, 
without  the  appointment  of  a  guardian  ad  litem  to  answer 
for  him.  It  does  not  appear  from  the  record  that  the  ap- 
pellant's minority  was  suggested  to  the  court,  or  that  any 
application  was  made  to  the  court  for  the  appointment  of 
a  guardian  ad  litem,  to  answer  for  him  ;  nor  does  it  appear 
that  any  objection  w^as  interposed  in  the  circuit  court, 
either  to  the  trial  of  the  cause  or  the  rendition  of  judg- 
ment against  him,  on  the  ground  of  his  minoritj''  or  for  the 
want  of  a  guardian  ad  litem..  In  the  case  of  Rawles  v.  Tlie 
State,  exni.,b6  Ind.  433,  it  was  decided  by  this  court  that  the 
fact  that  a  guardian  ad  litem  had  not  been  appointed  for 
an  infant  defendant,  in  a  bastardy  suit,  was  not  a  sufficient 
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ground  for  arresting  judgment  therein.  And  in  the  ease  of 
Scans  V.  The  State,  exreL,  58  Ind.  587,  it  was  also  decided 
that  the  failure  to  appoint  a  guardian  ad  litem  for  an  infant 
defendant,  in  a  bastardy  suit,  where  such  appointment  had 
not  been  requested  before  the  trial  of  the  case,  was  not  a 
cause  for  a  new  trial.  We  are  clearly  of  the  opinion  that  an 
objection  to  the  trial  and  judgment,  upon  the  ground  that  no 
guardian  ad  litem  had  been  appointed  for  an  infant  defend- 
ant in  a  bastardy  suit,  can  not  be  made  for  the  first  time 
in  this  court,  as  in  this  case. 

It  has  also  been  assigned  as  error  by  the  appellant,  that 
the  cause  was  tried  without  any  answer  filed  or  issue 
joined  therein.  This  supposed  error  is  not  well  assigned. 
We  have  seen  that  the  statute  regulating  prosecutions  in 
bastardy  cases  expressly  provides  that  the  trial  of  such 
suits,  both  before  the  justice  and  in  the  circuit  court,  shall, 
in  all  respects  not  otherwise  provided  for  in  that  statute, 
be  governed  by  the  law  regulating  civil  suits.  No  provision 
is  made  in  that  statute  for  the  filing  of  any  answer,  or  the 
joinder  of  any  issue,  by  the  defendant  in  a  bastardy  suit ; 
and  in  section  34  of  the  law  regulating  civil  suits,  originat- 
ing as  this  did,  before  a  justice  of  the  peace,  it  is  provided 
that  *'A11  matter  of  defence,  except  the  statute  of  limita- 
tions, set-off,  and  matter  in  abatement  may  be  given  in  ev- 
idence without  plea.''     2  R.  S.  1876,  p.  612. 

We  find  no  error  in  the  record. 

The  judgment  is  aflirmed,  at  the  appellant's  costs. 


Hight  v.  The  Board  op  Commissioners  of  Monrok  County. 

Board  of  County  Qommissionbrs.— Pow^-  to  Gmiraet,  Extent  of. — The 
board  of  county  commissioners  in  making  contracts  is  confined  to  the 
powers  expressly  granted  to  it  by  the  act  of  its  creatioHi  and  to  the  implied 
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powers  incidental  and  necessary  to  the  execution  of  such  expressed  pow- 
ers, and  the  performance  of  the  duties  enjoined  upon  it.  For  the«e  pur 
poses  it  may  make  contracts,  and  it  will  be  bound  to  perform  them  the 
same  as  individuals. 
Same. — Prosecution  of  Crime. — Employment  of  Persons  to  aid  State's  Attt/r- 
nc'3^a.— Such  board  has  no  power  to  employ  a  person  to  aid  the  attorneys  of 
the  State  in  prosecuting,  and  procuring  to  be  prosecuted,  a  person  charged 
with  a  crime. 

rom  the  Monroe  Circuit  Court. 

J.  W.  Buskirk  and  H.  C.  Duncan^  for  appellant. 
J.  H.  Louden  and  jR.  W.  Miers,  for  appellee. 

BiDDLE,  J. — The  appellant  sued  the  appellee  on  the  fol- 
lowing complaint : 

"  The  said  plaintiff  complains  of  said  defendant,  and 
says,  that,  on  the  1st  day  of  December,  1875,  there  was, 
and  for  one  year  prior  thereto  had  been,  pending  iu  the 
Monroe  Circuit  Court  of  Monroe  County,  Indiana,  and  in 
the  ojawrence  Circuit  Court  of  Lawrence  County,  said 
State,  indictments  against  divers  persons,  charging  thera 
with  the  murder  of  an  unknown  person  at  said  county  of 
Monroe ;  that  the  said  defendants,  at  their  December 
term,  1875,  and  in  open  court,  a  majority  of  said  defend- 
ants concurring,  for  the  purpose  of  more  effectually  prose- 
cuting, and  procuring  to  be  prosecuted,  said  persons  so 
charged,  employed  said  plaintiff  to  co-operate  with  the  at- 
torneys for  the  State,  and  under  their  direction,  to  aid  in 
the  matter  of  said  cause,  on  behalf  of  the  State,  and  agreed 
to  pay  said  plaintiff  such  reasonable  compensation  therefor 
as  might  be  just  and  right,  and  to  reimburse  him  for  such 
sums  as  he  might  occasionally  and  properly  pay  out  in  the 
said  prosecutions ;  that,  in  pursuance  of  said  contract,  the 
plaintiff  proceeded  to  aid  in  the  said  business,  devoting  his 
time  and  money  to  the  same  ;  that  his  services  were  rea- 
sonably worth  the  sum  of  five  hundred  dollars ;  that  he 
expended  of  his  own  money,  necessarily  and  properly,  in 
and.  about  said  business,  the  sum  of  fifty  dollars,  which 
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snni:^  remain  due  and  unpaid  to  plaintift',  a  bill  of  particu- 
lars of  which  services  and  sums  so  paid  out  is  filed  here- 
with." 

A  demurrer,  alleging  as  ground  the  insufficiency  of  the 

facts  stated  in  the  complaint  to  constitute  a  cause  of  action, 
was  sustained,  and  exceptions  reserved.  Judgment  for 
appellee  on  demurrer.     Appeal. 

Does  the  complaint  aver  facts  sufficient  to  constitute  a 
cause  of  action  ?  This  is  the  only  question  presented  in 
the  case. 

The  board  of  county  commissioners  is  a  body  corporate 
and  politic,  and  in  such  name  may  sue  and  be  sued,  prose- 
cute and  defend  suits,  and  has  all  other  rights  and  powers 
incident  to  corporations  not  inconsistent  with  the  provi- 
sions of  the  act  under  which  it  is  organized.  1  R.  S.  1876, 
350,  sec.  5.  This  act  undoubtedly  authorizes  the  board  to 
make  contracts,  and  it  may  make  them  by  parol  in  some 
cases,  and  be  bound  thereby ;  but  it  can  not  make  con- 
tracts of  all  descriptions  and  for  all  purposes  for  which  nat- 
tural  persons  may.  It  will  be  confined  in  making  con- 
tracts to  the  powers  expressly  granted  to  it  by  the  act  of 
its  creation,  and  to  the  implied  powers  incidental  and 
necessary  to  the  execution  of  such  expressed  powers  and 
the  performance  of  the  duties  enjoined  upon  it.  For  these 
purposes,  it  may  make  contracts,  and  it  will  be  bound 
to  perform  them  the  same  as  individuals.  Seibrecht  v. 
City  of  New  Orleans,  12  La.  An.  496 ;  Straits  v.  The  Eagle 
Insuratfce  Co.  of  Cincinnati,  5  O.  S.  59 ;  Douglass  v.  The 
Mayor  and  Board  of  Aldermen  of  Virginia  City,  5  Nev.  147 ; 
JHayward  v.  Davidson,  41  Ind.  212 ;  McCabe  v.  The  Board 
of  Commissioners  of  Fountain  County,  46  Ind.  380 ;  Burnett  v. 
Abbott,  51  Ind.  254;  Gordon  v.  The  Board  of  Commissioners 
of  Dearborn  County,  52  Ind.  322 ;  The  Board  of  Commis- 
sioners of  Jackson  County  v.  Applewhite,  62  Ind.  464 ;  The 
Board  of  Commissioners  of  Jennings  County  v.  Verbarg,  63 
Vol.  LXVIII.— 37 
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Ind.  107 ;  77ie  City  of  Indianapolis  v.  The  Indianapolis  Gas- 
Light  ^  Coke  Co.,  66  lod.  896. 

Is  there  any  express  power  or  any  implied  power  neces- 
Bary  to  execute  any  express  power,  or  perform  any  duty, 
granted  or  enjoined  by  the  act  under  which  the  board  of 
commissioners  is  organized,  which  authorizes  it  to  make  the 
contract  set  out  in  the  complaint?  We  think  not.  There 
is  no  express  power  by  which  the  board  can  employ  a  per- 
'  son  to  aid  the  attorneys  of  the  State  in  ''  more  effectually 
prosecuting,  and  procuring  to  be  prosecuted,"  any  persou 
charged  with  a  crime ;  and  no  express  power  making  it 
the  duty  of  the  board  to  employ  a  person  to  aid  iu  any 
such  purpose ;  nor  is  there  any  express  power  granted  to 
or  duty  enjoined  upon  the  board,  which  renders  such  em- 
ployment for  such  purposes  necessary  or  proper  to  execute 
its  powers  or  perform  its  duties. 

The  j  udgment  is  affirmed,  at  the  cost  of  the  appellant* 


Fairfield  bt  al.  t?.  Jeffreys  et  al. 

JIXECUTORT  Contract. — Measure  of  Damages  for  Breach  of. — Where  t  pirty 
has  been  wrongftilly  deprived  of  the  profits  of  an  executory  contmot,  be 
may  recover  as  an  equivalent,  and  by  way  of  damages,  the  difference 
between  the  contract  price,  the  amount  which  he  would  have  earned  and 
been  entitled  to  recover  on  performance,  and  the  amount  which  it  would 
have  cost  him  to  perform  the  contract. 

From  the  Henry  Circuit  Court. 

J.  T.  Mellette  and  E.  H.  Bundy,  for  appellants. 
M.  E,  Forhicr,  for  appellees. 

HowK,  C.  J. — In  this  case  the  appellees  sued  the  appel- 
lants, before  a  justice  of  the  peace  of  Henry  county,  to  re- 
cover damages  for  au  alleged  breach  of  contract.    The 
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trial  of  the  cause  before  the  justice  resulted  in  a  finding 
and  judgment  for  the  appellees,  and  against  the  appellants, 
in  the  sum  of  one  hundred  and  forty-four  dollare,  and 
costs  of  suit. 

In  the  circuit  court,  on  appeal,  the  trial  of  the  action, 
by  and  before  a  jury,  resulted  in  a  verdict  for  the  appel- 
lees, in  the  sum  of  one  hundred  and  thirteen  dollars  and 
twelve  cents,  and  the  court  rendered  judgment  thereon  for 
the  appellees  for  the  amount  of  the  verdict  and  their  costs 
before  the  justice,  and  for  the  appellants  for  their  costs  in 
the  circuit  court  expended.  The  appellants'  motion  for  a 
new  trial  was  overruled,  and  their  exception  was  duly 
entered  to  this  ruling,  and  they  appealed  from  the  judg- 
ment rendered  to  this  court. 

The  only  error  properly  assigned  by  the  appellants  in 
this  court  is  the  decision  of  the  circuit  court  in  overruling 
their  motion  for  a  new  trial.  In  this  motion,  the  follow- 
ing causes  for  such  new  trial  were  assigned  by  the  appel- 
lants : 

1.  In  allowing  the  appellee  Anderson  Jeftreys  to  an- 
swer the  following  question  over  the  appellants'  objec- 
tions :  ''  From  the  time  this  building  was  ready  for  the 
masons,  during  the  next  eighteen  days,  state  what  amount 
of  wages  you  and  your  son  were  able  to  earn  and  did 
earn." 

2.  In  allowing  the  appellee  Anderson  Jeffreys  to  an- 
swer the  following  question  over  the  appellants'  objec- 
tions :  "  You  may  state  how  long  it  would  have  takeu 
you  to  put  up  the  building." 

8.  In  giving,  of  the  court's  own  motion,  instructions 
numbered  1,  2,  8,  4  and  5. 

4.  In  refusing  instructions  numbered  1,  2,  8,  4  and  5, 
asked  for  by  the  appellants ; 

5.  For  error  in  the  assessment  of  the  amonut  of  recov- 
ery, the  same  being  too  large ; 

6.  The  damages  were  excessive; 
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7.  The  verdict  was  not  sustained  by  sufficient  evi- 
dence; and, 

8.  The  verdict  was  contrary  to  law. 

Id  their  complaint  the  appellees  alleged,  m  substance, 
that,  in  consideration  that  the  appellees  agreed  with  the 
appellants  to  furnish  certain  materials  and  perform  and 
complete  certain  work  for  appellants,  to  wit,  they,  the 
appellees,  would  furnish  the  lime  and  sand,  and  build 
for  the  appellants  the  brick  walls  for  the  brick  busi- 
ness house  and  building  of  the  appellants  then  being 
built  by  them,  the  same  to  be  built  as  early  in  the 
spring  of  1877  as  the  weather  would  permit;  that  the  ap- 
pellants promised  the  appellees  to  permit  them  to  furnish 
said  materials,  and  perform  and  complete  the  said  work  on 
the  terms  aforesaid,  and  promised  and  agreed  to  pay  them 
therefor  four  hundred  and  fifty-five  dollars ;  that  the  ip- 
pellees  had  always  been  ready  and  willing  to  furnish  snd 
materials,  and  perfonn  and  complete  the  whole  of  saii 
work,  upon  said  terms,  whereof  the  appellants  always  had 
notice,  but  the  appellants  would  not  permit  the  appellees 
to  furnish  said  materials,  or  to  proceed  with  or  complete 
said  work  or  any  part  thereof,  though  specially  requested 
so  to  do  by  the  appellees ;  that,  on  the  contrary,  the  appel- 
lants wrongfully  and  absolutely  discharged  the  appellees, 
and  prevented  them  from  furnishing  said  materials  and 
performing  said  work  or  any  part  thereof,  and  caused  the 
same  to  be  furnished  and  performed  by  other  and  difierent 
persons,  whereby  the  appellees  lost  the  profits,  which 
otherwise  would  have  accrued  to  them  from  the  furnishing 
of  said  material  and  the  performance  of  said  work,  and 
the  price  and  value  of  said  work  and  material,  and  baa 
been  compelled  to  remain  idle  for  the  space  of  sixty  days 
and  to  look  elsewhere  for  employment,  and  to  spend,  to 
wit,  twenty-five  dollars,  in  endeavoring  to  find  employ- 
ment, to  their  damage  in  the  sum  of  two  hundred  dollars, 
for  which  they  demand  judgment. 
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It  is  earnestly  insisted  by  the  appellants'  counsel,  in  their 
brief  of  this  cause,  that  the  third  instruction  given  by  the 
court,  of  its  own  motion,  to  the  jury  trying  the  cause,  was 
clearly  erroneous.  The  part  of  this  instruction  complained 
of  by  counsel  reads  as  follows : 

<"In  other  words,  the  measure  of  plaintiffs'  damages 
•would  be,  prima  facie^  what  their  work  upon  defendants' 
building  would  have  amounted  to  under  their  said  con- 
tract ;  and,  if  they  were  thrown  out  of  employment  by  rea- 
son of  defendants'  refusal  to  permit  them  to  perform  said 
contract,  they  would  not  be  permitted  to  sit  down  and  do 
nothing,  if  other  work  could  be  obtained,  but  it  would  be 
their  duty  to  look  for  and  obtain  work  if  they  could  do  so, 
and  any  sum  that  they  did  make,  or  might  have  made,  at 
other  work  during  that  time,  should  be  deducted  from 
such  damages  asthey  would, ;;rma/acic,  have  been  entitled 
to  recover." 

It  is  claimed  by  counsel,  and  we  think  correctly  so,  that 
the  rule  for  the  measure  of  plaintiffe'  damages,  as  stated  by 
the  court  in  this  instruction,  is  not  applicable  to  the  case 
made  by  the  allegations  of  their  complaint.  We  have  giv- 
en a  full  summary  of  this  complaint,  and  it  will  be  seen 
therefrom  that  the  foundation  of  the  supposed  cause  of  ac- 
tion stated  therein  is  an  executory  contract,  alleged  to  have 
been  made  and  entered  into  by  and  between  the  appellants 
and  the  appellees,  whereby  the  latter  undertook  to  furnish 
certain  materials  and  build  the  walls  of  a  certain  building 
for  the  former,  at  and  for  a  certain  sum  of  money  to  be 
paid  by  them  therefor.  As  a  breach  of  this  executory  con- 
tract, the  appellees  alleged,  in  substance,  that,  although 
they  had  always  been  ready  and  willing  to  perform  their 
part  thereof,  yet  the  appellants  had  practically  annulled 
said  contract,  by  refusing  to  permit  the  appellees  to  furnish 
such  materials  and  build  the  said  walls.  For  such  a  breach 
of  such  a  contract,  the  true  rule   for  the  measure  of  the 
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damages,  as  we  understand  the  law,  is  this :  "The  party 
who  has  been  wrongfully  deprived  of  the  gains  and  profits 
of  an  executory  contract  may  recover  as  an  equivalent,  and 
by  way  of  damages,  the  difference  between  the  contract 
price,  the  amount  which  he  would  have  earned  and  been 
entitled  to  recover  on  performance,  and  the  amount  which 
it  would  have  cost  him  to  perform  the  contract."  Griffin 
V.  Colver,  16  N.  Y.  489 ;  Cassidy  v.  Le  Fevre,  45  N.  Y.  562 ; 
Dedin  v.  The  Mayor,  etc.^  of  New  York,  68  N.  Y.  8 ;  and 
Dunn  V.  Johnson,  33  Ind.  54.  It  seems  to  us  that,  in  that 
part,  above  quoted,  of  the  third  instruction,  the  court  gave 
the  jury  an  erroneous  rule  for  estimating  and  arriving  at  the 
damages  sustained  by  the  appellees,  upon  the  case  made  in 
their  complaint. 

Appellants'  counsel  also  complain,  in  argument,  of  the 
refusal  of  the  court  to  give  the  jury  instructions  8  and  4, 
as  requested  by  them.  In  these  instructions  the  appellants 
asked  the  court  to  give  the  jury  substantially  the  same  rule 
for  the  measure  of  the  appellees'  damages,  if  they  should 
find  for  the  appellees,  which  we  have  declared  to  be  the 
true  rule  for  that  purpose,  in  such  cases  as  the  one  now 
before  us.  We  need  not,  therefore,  set  out  these  instruc- 
tions, but  we  may  properly  say  that  the  court  erred  in  its 
t'efusal  to  give  them. 

Same  other  questions  have  been  discussed  by  appellants' 
counsel,  in  their  brief  of  this  cause,  but  as  we  do  not  think 
that  these  questions  are  fairly  presented  by  the  record,  it  is 
unnecessary,  and,  in  our  opinion,  would  be  unprofitable, 
for  us  to  consider  or  give  our  views  in  regard  to  them. 

For  the  errors  of  the  court  in  giving  and  refusing  to  give 
the  instructions  above  referred  to,  the  appellants'  motion 
for  a  new   trial  ought,  we  think,  to  have  been  sustained. 

The  judgment  is  reversed,  at  the  appellees'  costs,  and 
the  cause  is  remanded  with  instructions  to  sustain  the  mo- 
tion for  a  new  trial,  and  for  further  proceedings  in  accord- 
ance with  this  opinion. 
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Friddlb  et  al.  v.  Cranb  bt  al. 

pROifi360mT  NoTB. — Reference  to  in  CompUdnt. — Identification. — Whore  ft 
complaint  on  a  promissory  note  refers  to  such  note  as  "herewith  filed/' 
and  such  a  note  as  the  one  described  is  actually  filed  with  and  accompa- 
nies the  complaint  it  is  sufficiently  identified. 

8am£. — Averment  that  Note  is  Unpaid. — Demurrer,— Pleading. — A  complaint 
on  a  promissory  noto  must  contain  an  averment,  either  in  terms  or  equiy- 
hlent  words,  that  the  note  remains  unpaid,  or  it  will  be  insufficient  upon 
demurrer  for  want  of  facts. 

SxuE.—Ameminient.'^Supreme  Court.— PraeHce.—A  complaint,  bad  upon 
demurrer  for  want  of  facts,  can  not  be  deemed  amended  in  the  Supreme 
Court. 

SA^iK.—Jtidgme7it  founded  on  bad  Complaint.— \  judgment  founded  upon  a 
bad  compliiint,  not  cured  by  the  verdict,  can  not  be  maintained 

From  the  Delaware  Circuit  Cimrt, 

J.  N.  Templer  and  R.  S.  Gregory^  for  appellants. 
T.  J.  Sample  and  W,  March,  for  appellees. 

NiBLACK,  J. — Tbis  was  an  action  by  Henry  L.  Crane  and 
John  F.  McQuaid,  against  David  Wasson  and  John  W. 
Friddle,  on  a  promissory  note. 

Omitting  the  caption  and  signature  of  counsel^  the  com^ 
plaint  was  as  follows : 

"  Henry  L.  Crane  and  John  F.  McQuaid  complain  of 
David  Wasson  and  John  W.  Friddle,  and  say  that,  on  the 
2d  day  of  October,  18V  3,  the  defendants,  by  the  name  of 
Wasson  &  Friddle,  made  their  certain  note,  whidi  is 
herewith  filed,  by  which  they  promised,  four  months  after 
date,  to  pay  to  the  plaintiffs,  by  the  name  of  Crane  &  Mc- 
Quaid, the  sum  of  three  hundred  and  sixty-four  fg®^  dollara 
and  attorney's  fees  if  suit  be  instituted  on  the  note,  value 
received,  without  relief  from  valuation  laws,  with  ten  per 
cent,  after  maturity.  The  attorney's  fees  are  worth  eighty 
dollars.  Plaintiffs  asked  judgment  for  five  hundred  and 
twenty  dollars,  and  other  relief." 

A  note,  corresDonding  in  all  respects  with  the  descrip- 
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tion  of  the  note  alleged  to  have  been  executed  as  above, 
was  filed  with  the  complaint. 

Friddle  demurred  separately  to  the  complaint  for  want 
of  sufficient  facts,  but  his  demurrer  was  overruled.  Was- 
Ron  made  default. 

The  court  trying  the  cause  made  a  finding  in  favor  of 
the,  plaintifts  for  the  amount  of  the  note,  with  interest  and 
attorney's  fees,  and  rendered  judgment  against  both  of  the 

m 

defendants. 

The  defendants  have  appealed,  and  both  have  assigned 
error  upon  the  overruling  of  Friddle's  demurrer  to  the 
complaint. 

It  is  contended  that  the  complaint  was  bad  for  two  rea- 
sons  : 

First.  That  the  note  alleged  to  have  been  filed  with  it 
was  not  sufficiently  referred  to  and  identified  ; 

Second.  That  it  did  not  aver  that  the  note  sued  on  re- 
mained unpaid. 

The  first  objection  is  not  well  taken.  The  reference  to 
the  note  as  "herewith  filed"  was  in  substantial  accord- 
ance with  the  statutory  form  of  a  complaint  on  a  promis- 
sory note,  and  was  quite  sufficient  where  it  appeared,  as  in 
this  case,  that  such  a  note  as  the  one  described  was  actually 
filed  with  and  accompanied  the  complaint.  Montgomery  v. 
GorreU,  51  Ind.  309 ;  Hiatt  v.  Goblt,  47  Ind.  319 ;  Stafford 
v.  Davidson,  18  Ind.  494. 

As  to  the  second  objection,  it  may  be  said  that  this  court 
has  frequently  held  that  a  complaint  on  a  promissory  note 
must  contain  an  averment,  either  in  terms  or  equivalent 
words,  that  the  note  remains  unpaid.  Dotoney  v.  Whittev- 
bergei\  60  Ind.  188;  Higert  v.  The  Trustees  of  Indiana  As- 
bury  University y  53  Ind.  326;  Lawson  v.  Sherra^  21  Ind.  363. 

In  support  of  these  rulings  it  may  be  urged,  in  the  first 
place,  that  a  pleading  founded  upon  contract  is  never  com- 
plete, either  in  form  or  in  substance,  unless  it  alleges  a 
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breach  of  such  contract  on  the  part  of  the  party  com- 
plained of.  In  the  next  place,  the  statutory  form,  above 
referred  to  (2  R  S.  1876,  p.  357),  clearly  contemplates 
such  an  averment.  As  technical  as  this  second  objection 
may  seem  to  be,  we  think  the  interests  of  good  pleading 
are  better  subserved  by  an  adherence  to  our  previous  deci- 
sions, requiring  the  complaint  in  a  case  like  this  to  show  by 
some  suitable  averment  that  the  note  remains  unpaid. 

We  are,  therefore,  of  the  opinion  that' the  court  below 
committed  what  must  be  held  to  be  a  material  error  in 
overruling  the  demurrer  to  the  complaint. 

The  judgment  as  to  both  the  appellants  is  reversed,  with 
costs,  and  the  cause  remanded  for  further  proceedings 
not  inconsistent  with  this  opinion. 

On  petition  for  a  rehearing. 

NiBLAOK,  J. — The  appellee  has  filed  a  petition  for  a  re- 
hearing in  this  case  upon  the  grounds : 

First.  That  the  defect  in  the  complaint  was  one  which 
might  have  been  supplied  by  amendment  upon  the  trial, 
and  hence  it  was  a  defect  which  this  court  ought  to  have 
considered  as  having  been  supplied  by  amendment. 

Second.  That  the  defect  in  the  complaint  was  supplied 
by  the  evidence,  thus  curing  the  defect  and  making  the 
finding  and  judgment  right  upon  the  evidence. 

Third.  That  as  the  defect  in  the  complaint  was  only  of 
a  formal  and  technical  character,  and  as  the  judgment  was 
right  on  the  merits,  there  was  no  sufficient  reason  for  re- 
versing the  judgment. 

Sections  99, 101  and  580  of  the  code  are  cited  to  snstiiin 
these  positions.  Other  authorities  are  also  cited  for  the 
same  purpost.  But  it  must  be  borne  in  mind  that  the 
question  first  presented  in  this  case  was  not  one  of  vari- 
ance between  the  complaint  and  the  evidence  and  the  sup- 
posed consequent  right  of  amendment  upon  the  trial.   Nor 
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was  it  whether  the  defect  in  the  complaint  was  one  which 
would  have  been  cured  by  the  finding,  if  there  had  been  no 
demurrer  raising  the  question  of  the  defect.  Neither  was 
it  whether  the  judgment  was  right  on  the  merits.  It  was 
simply,  ^^s  the  complaint  sufficient  upon  demurrer? 

For  reasons  given  in  the  opinion,  we  had  to  decide,  re- 
luctantly we  admit,  that  the  complaint  was,  in  legal  con- 
templation, materially  defective.  A  complaint,  bad  upon 
demurrer  for  want  of  sufficient  facts,  can  not  be  deemed 
amended  in  this  court.  Sinker,  Davis  ^  Oo.  v.  FletcJiery  61 
Ind.  276. 

There  is  no  rule  of  practice  better  settled  than  that  a 
judgment  founded  upon  a  bad  complaint,  not  cured  by 
the  verdict,  can  not  be  maintained.  The  demurrer  to  the 
complaint  having  been  erroneously  overruled,  it  necessarily 
followed  that  the  judgment  had  to  be  reversed. 

The  authorities  cited  do  not  bear  upon  the  sufficiency  of 
the  complaint,  but  have  reference  to  matters  occurring  at 
the  trial. 

The  petition  for  a  rehearing  is  overruled. 


The  Toledo,  Wabash  and  Western  R.  W.  Co.  v.  Wright. 

Bailboads. — Non-Payment  of  Fare  hy  Passenger, — Statute  OonstruetL—Seo 
Hon  28  of  the  general  law  of  this  State  for  the  incorporation  of  railroad 
companies,  IKS  1876,  p.  709,  which  provides  that,  **If  any  passenger 
shall  refuse  to  pay  his  fare  or  toll,  the  conductor  of  the  train,  and  the  ser- 
vants of  the  corporation  may  put  him  out  of  the  cars  at  any  usual  stop- 
ping place,"  is  permissive  and  not  prohibitory. 

Same. — Diaeriminatum  between  Price  of  Ticket  and  Fare  an  Trtnn. —  Where 
Passenger  may  be  put  off  Th'oin. — TVespass. — A  railroad  company  has  the 
legal  right  to  discriminate  between  the  amounts  of  fare  where  a  ticket  is 
purchased,  and  where  the  fare  is  paid  upon  the  train,  and  to  demand  and 
receive  a  larger  fare,  in  the  latter  case,  than  the  price  charged  for  a  ticket; 
and,  when  a  passenger  refuses  to  pay  the  fare  demanded,  the  conductor  of 
a  train  has  the  right  to  put  such  passenger  off  his  train,  at  any  time  and 
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at  any  place  on  the  line  of  the  road,  without  reference  to  stations  and 
without  actual  danger  to  his  life  or  person.  When  he  refuses  to  pav  his 
fare,  the  passenger  becomes  an  intruder  and  trespasser,  and  he  has  only 
the  rights  of  a  trespasser. 

Samk. — Failure  to  Jhirchase  Ticket  or  Ascertain  Rules  of  Company. — Where 
a  passenger,  having  time  to  d&so,  tkik  to  purchase  a  ticket,  or  to  ascertain 
the  rules  of  the  railroad  company  in  rep^rd  to  the  payment  of  fare  on  the 
train,  and  the  conductor  demands  of  him  more  than  what  he  supposes  is 
the  regular  fare,  he  should  pay  the  money  and  investigate  the  matter  af- 
terward; and,  upon  his  refusal  so  to  do,  the  conductor  may  eject  him  from 
the  train. 

Samb. — Excessive  Damages,— Aa  to  excessive  damages,  see  opinion. 

Change  or  Venuk. — Punishment  for  Failure  to  Perfect. — Practice. — ITn- 
der  section  208  of  the  practice  act,  2  R.  S.  1876,  p.  119,  the  applicant  for 
a  change  of  venue,  who  fails  to  perfect  the  same  as  provided  in  said  section, 
can  not  be  punished  for  such  fkilnre  in  any  other  mode  or  to  any  greater 
extent  than  that  said  applicant  shall  pay  all  the  costs  made  in  the  case  up 
to  the  time  of  such  failure. 

Same. — Jurisdiction. — From  the  time  the  papers  in  a  case  are  filed  in  the 
court  to  which  a  change  of  venue  is  taken,  whether  such  papers  are  filed 
within  the  time  allowed  by  the  order  granting  the  change  of  venue  or 
not,  such  court  alone  has  jurisdiction  of  the  action  and  of  all  motions 
proper  to  be  made  therein. 

From  the  Huntington  Circuit  Court. 

IF.  Z.  Stuart y  C.  B.  Stuart  and  T.  A.  Stuart^  for  appel- 
lant. 

W.  H.  Trammel^  for  appellee. 

HowK,  C.  J. — This  was  a  suit  by  the  appellee  against 
the  appellant,  as  a  common  carrier  of  passengers  over  its 
railroad,  for  hire,  to  recover  damages  for  certain  alleged 
breaches  of  its  duty,  as  such  common  carrier.  There  were 
three  paragraphs  in  the  appellee's  complaint,  in  each  of 
which  there  was  a  general  statement  that  at  the  date  men- 
tioned, and  between  the  places  named  therein,  the  appel- 
lant was  such  common  carrier  of  passengers  for  hire  over 
its  line  of  railway. 

In  the  first  paragraph  of  his  complaint,  the  appellee 
alleged,  in  substance,  that,  on  the  2l8t  day  of  August, 
1873,  he  entered  one  of  the  appellant's  passenger  cars,  at 
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the  town  of  Lagro,  in  Wabash  county,  for  the  purpose  of 
being  carried  by  the  appellant  in  said  car,  as  a  passenger, 
from  the  said  town  of  Lagro  to  the  town  of  Huntington, 
in  Huntington  county,  Indiana;  that  the  appellant, 
"  without  any  lawful  cause,  indignantly,  insultingly,  cun- 
ningly and  maliciously,  and  purposely,  extorted  a  greater 
amount  of  money  "  from  the  appellee,  as  a  passenger,  than 
was  the  usual  and  customary  fare  of  passengers  between 
the  above  named  places,  charged  by  the  appellant,  to  the 
appellee's  damage  in  the  sum  of  one  hundred  dollars. 
Wherefore,  etc. 

In  the  second  paragraph  of  his  complaint,  the  appellee 
further  alleged,  in  substance,  that,  on  or  about  the  27th 
day  of  August,  1873,  he  took  passage  upon  one  of  the  ap- 
pellant's cars,  at  the  town  of  Wabash,  for  the  purpose  of 
being  carried  by  the  appellant  in  said  car  from  said  town 
of  Wabash  to  the  said  town  of  Lagro,  as  a  passenger  on 
said  railroad ;  that  the  appellant  ''  unlawfully,  cunningly 
and  maliciously,  and.  purposely  extorted  "  from  the  appel- 
lee a  greater  amount  of  money  than  was  the  usual  and 
customary  fare  of  the  appellant  for  the  carrying  of  passen- 
gers between  the  above  named  places,  to  the  appellee's 
damage  in  the  sum  of  onejiiundred  dollars.  Whercii';*., 
etc. 

In  the  third  paragraph  of  his  complaint,  the  appellee 
alleged,  in  substance,  that,  on  or  about  the  28th  day  of 
August,  1873,  the  appellee  entered  into  one  of  the  appel- 
lant's passenger  cars,  at  the  town  of  Antioch,  for  the  pur- 
pose of  being  carried  in  said  car,  by  the  appellant,  from 
said  town  of  Antioch  to  said  town  of  Lagro ;  that  he  so 
entered,  with  the  appellant's  knowledge  and  assent,  for  the 
purpose  aforesaid,  and  then  and  there  became  and  was  a 
passenger  on  board  the  appellant's  car;  that,  after  the  ap- 
pellant had  carried  the  appellee,  as  such  passen^y^er,  about 
two  miles,  in  said  car,  upon  its  railroad,  towards  said  town 
of  Lagro,  the  appellant,  without  any  lawful  cause,  with 
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force  and  violence,  at  a  point  other  than  a  usual  stopping 
place  for  the  appellant,  and  not  near  any  dwelling-house, 
ejected  and  turned  the  appellant  out  of  and  from  said  ear, 
and  then  and  there  insultingly  refused  to  carry  him  further, 
to  the  appellee's  damage  in  the  sum  of  forty-eight  hundred 
dollars.     Wherefore,  etc. 

To  the  appellee's  complaint  the  appellants  answered  in 
two  paragraphs,  in  substance,  as  follows : 

1.  A  general  denial ;  and, 

2.  That,  for  a  long  time,  the  appellant  had  established 
a  passenger  tariff  rate  between  stations  along  the  line  of  its 
road  from  the  Ohio  State  line  west,  to  the  Illinois  State 
line,  including  the  stations  in  Wabash  and  Huntington 
counties;  that  the  regular  fare  from  Lagro  to  Antioch, 
on  the  line  of  the  appellant's  road,  each  way,  was  forty 
cents  ;  that,  as  a  premium  and  inducement  to  pay  at  its  sta- 
tion offices,  the  appellant  discounted  ten  cents  on  every 
ticket  purchased  at  such  ticket  office  ;  that  it  had  an  ob- 
vious policy  in  so  doing,  to  put  a  check  on  those  who  han- 
dled passenger  fare  on  tVie  train  ;  that,  on  and  at  the  times 
mentioned  in  the  complaint,  the  appellee  entered  the  cars 
at  Antioch,  with  the  avowed  purpose  of  riding  therein  to 
Lagro,  and,  when  called  upon  for  his  fare,  tendered  thirty 
cents  and  positively  refused  to  pay  any  more;  that  he  en- 
tered the  cars  with  the  avowed  purpose,  expressed  at  the 
time  and  while  on  the  cars  and  at  sundry  other  times,  of 
testing  the  question  of  the  appellant's  right  to  charge  and 
take  on  the  cars  the  reffular  fare  of  forty  cents  between  the 
said  points  ;  and  that  the  appellee  refusing,  in  a  boisterous 
and  insolent  manner,  to  pay  the  said  regular  and  es- 
tablished fare,  and  creating  a  disturbance  of  the  other 
peaceful  and  well  behaved  passengers,  the  appellant's  con- 
ductor stopped  the  train  and  put  the  appellee -out.  as,  on 
account  of  his  said  tjonduct,  the  conductor  had  a  right  to 
do.     Wherefore,  etc. 

Before  the  filing  of  this  answer,  the  appellant  offered  in 
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writing  to  confess  a  judgment  in  favor  of  the  appellee  for 
the  sum  of  twenty-five  dollars,  in  full  of  all  damages  by 
reason  of  the  alleged  wrongs  stated  in  his  complaint. 

The  appellee  replied  by  a  general  denial  to  the  secouU 
paragraph  of  appellant's  answer. 

At  the  October  term,  1873,  of  the  court  below,  upon  the 
appellant's  application,  supported  by  affiidavit,  the  venue 
of  this  action  was  changed  to  Grant  county,  Indiana;  and 
it  was  ordered  by  the  court,  that  the  clerk  thereof  should 
make  out  a  complete  transcript  of  the  proceedings  in  said 
cause,  and,  upon  the  payment  of  his  fees  therefor,  trans- 
mit the  same,  with  all  the  papers  in  this  case,  to  the  clerk 
of  the  Grant  Circuit  Court,  and  seven  days  were  given  to 
perfect  said  change. 

Afterward,  at  the  December  term,  1873,  of  the  Hunt- 
ington Circuit  Court,  the  appellee  appeared  and  moved 
the  court  in  writing,  duly  verified,  to  order  the  clerk  of 
tlie  Grant  Circuit  Court  to  return  the  papers  in  this  ca?e 
to  tlie  court  below,  to  be  there  docketed  and  stand  for 
trial,  etc.  This  motion  was  sustained  by  the  Huntington 
Circuit  Court,  and  an  order  made  accordingly,  requiring 
the  clerk  of  the  Grant  Circuit  Court  to  return  the  papers 
in  said  cause,  etc.,  to  all  of  which  the  appellant  excepted. 

The  issues  joined  were  tried  by  a  jury,  and  a  general 
verdict  was  returned  for  the  appellee,  assessing  his  dam- 
ages in  the  sum  of  five  hundred  dollars.  The  appellant's 
motion  for  a  new  trial  was  overruled,  and  its  exception  was 
duly  entered  to  this  ruling;  and  the  court  rendered  judg- 
ment for  the  appellee  upon   the  general  verdict  of  the 

The  principal  error,  properly  assigned  by  the  appellant, 
in  this  court,  is  the  decision  of  the  circuit  court  in  over- 
ruling it^  motion  for  a  new  trial.  In  this  motion  there 
were  many  causes  assigned  for  such  new  trial,  consisting 
chiefl}'  of  alleged  errors  of  law  occurring  at  the  trial,  and 
excepted  to,  in  the  admission  of  improper  evidence,  and 
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iu  the  instructions  given  the  jury  of  the  court's  own  mo- 
tion and  at  appellee's  request,  and  in  refusing  to  give 
instructions  asked  for  by  the  appellant.  The  appellant's 
counsel  complain  in  argument,  in  this  court,  for  the  most 
part,  of  the  instructions  ffiveu  the  jury,  and  of  the  refusal 
of  the  court  to  give  the  insti'uctions  requested  by  the  ap- 
pellant. 

Before  considering  any  question  arising  on  the  instruc- 
tions given  or  refused,  we  may  properly  give  a  brief  state- 
ment of  the  case  made  by  the  evidence.  The  appellee  was 
a  witness  on  the  trial  in  his  own  behalf,  and  we  give  the 
substance  of  his  evidence,  as  follows:  About  the  21st 
day  of  August,  1873,  he  got  on  the  appellant's  cars  at 
Lagro  to  go  to  Huntington,  and  paid  his  fare  on  the 
train  to  the  conductor,  who  charged  him  65  cents  for 
the  trip,  which  was  10  cents  more  than  what  he,  the 
appellee,  thought  was  the  usual  fare  between  those  places. 
On  the  27th  day  of  August,  1878,  he  got  on  the  appel- 
lant's cara  at  Wabash  to  go  to  Lagro,  and  paid  his  fare  on 
the  train  to  the  conductor,  who  charged  him  thirty-five 
cents  for  the  trip,  or  ten  cents  more  than  he  had  ever  paid 
between  those  places;  and,  although  he  had  frequently 
rode  on  the  appellant's  road  between  those  points,  some- 
times with  and  sometimes  without  tickets,  he  had  always 
paid  the  same  fare,  to  wit,  twentj'-five  cents.  On  the 
evening  of  August  28th,  1873,  he  got  on  the  ap- 
pellant's cars  at  Antioch,  to  go  from  that  place  to  Lagro  ; 
and  "when  the  conductor  came  along  and  asked  me  for  my 
fare,  I  asked  him  what  it  was  to  Lagro?  He  replied, 
forty  cents.  I  told  him  I  thought  he  was  mistaken. 
He  remarked  that  it  was  forty  cents.  I  said  to 
him,  'You  have  carried  me  twice  before  this;  once 
last  evening;  don't  you  remember  it?'  He  said  he 
did.  Then  he  said  to  me :  *  Do  you  say  you  w^ill 
not  pay  me  forty  cents?'  I  told  him  I  would  not  pay  but 
thirty  cents.    He  then  said,  *I  will  put  you  oft"  the  train,  if 
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you  do  not  pay  me  forty  cents.'  The  forty  cents  he  re- 
*"  peated  two  other  times.  I  said  to  him,  *  If  you  think  best, 
you  had  better  do  it.'  Then  he  looked  out  the  window  to 
the  brakeman  and  made  motions  to  him  to  put  on  the 
brakes,  and  then  began  to  pull  the  bell  rope.  The  train 
did  not  seem  to  check  up,  and  he  called  out  the  door  and 
spoke  to  the  brakemen  to  tighten  the  brake,  and  he  again 
began  to  pull  the  bell  rope  ;  and  we  got  out  on  the  plat- 
form by  the  crowd  pushing  from  behind,  and  then  again 
he  asked  me :  'Do  you  say  you  will  not  pay  me  forty 
cents  ?'  I  replied  to  him,  I  would  not  pay  but  thirty 
cents.  Then  he  told  me  to  get  oii'  the  train,  that  he  did 
not  want  to  be  waiting  there.  I  looked  to  see  what  kind 
of  a  place  it  would  be  to  be  thrown  off.  There  were  sev- 
eral iron  rails  lying  there  and  a  ditch  close  by,  and  I  con- 
cluded to  get  off  without  being  pushed  off,  and  I  then 
stepped  off.  I  told  him  all  the  other  conductors  charged 
the  rate  I  named  He  said,  *they  done  wrong  ;  no  reason 
why  he  should.'  I  think  I  acted  quietly  and  peaceably, 
and  think  I  did  nothing  out  of  the  way.  Ihad  said  northing 
to  any  one,  and  saw  no  one  I  knew.  My  purpose  was  to 
go    to    Lagro.  *  *  *  *  I  am 

now  in  my  sixtieth  year;  after  being  put  off  the  train.  I 
went  to  Lagro  ;  distance  about  three  and  one-half  miles ; 
I  took  the  tow-path  from  the  railroad  crossing ;  I  was 
about  two  or  two  and  one-half  miles  below  Antioch  ;  don't 
know  the  distance  exactly.  *  *  *  j  think 
I  had  fifty  cents  in  my  hand,  and  offered  to  pay  him  thirty 
cents  ;  he  was  very  short ;  had  but  few  words ;  made  no  ex- 
planation ;  I  supposed  he  wanted  a  little  spending  money." 
This  is  the  substance  of  the  appellee's  account  of  the 
matters,  on  which  he  has  founded  this  action.  The  first 
two  matters  referred  to  in  his  evidence  are  the  matters  of 
extortion,  counted  upon  in  the  first  two  paragraphs  of  his 
complaint.  In  his  evidence  he  claims  that  ten  cents  was 
extorted  on  each  of  the  two  trips  on  occasions,  making  in 
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the  aggregate  the  sum  of  twenty  cents.  As  the  court  be- 
low instructed  the  jury  that  the  measure  of  damages 
would  be,  "  upon  the  first  two  paragraphs  of  the  com- 
plaint, the  amounts  extorted  from  the  plaintiff  by  over- 
charging,'' we  may  reasonably  conclude,  we  think,  that 
all  the  damages  allowed  the  appellee  by  the  jury  in  their 
general  verdict,  with  the  exception  of  the  twenty  cents  ex- 
torted, were  assessed  upon  the  cause  of  action  stated  in 
the  third  paragraph  of  his  complaint.  With  respect  to 
this  third  paragraph,  we  have  given  the  appellee's  version, 
under  the  sanction  of  his  oath,  of  the  matter  counted  on 
in  said  paragraph,  in  almost  his  exact  language,  as  we  find 
the  same  in  the  bill  of  exceptions  containing  the  evidence. 

Upon  the  case  stated  in  the  third  paragraph  of  the 
complaint,  and  the  evidence  given  on  the  trial,  the  court, 
of  its  own  motion,  gave  the  jury  trying  the  cause  the  fol- 
lowing instruction,  to  wit: 

"  3.  In  this  State  the  law  prohibits  a  railroad  company 
from  ejecting  a  passenger  from  the  cars  for  a  refusal  to 
pay  his  fare,  except  at  a  usual  stopping  place;  and  if  you 
find  from  the  evidence  that  the.  defendant  [plaintiff?] 
was  put  off  the  train  at  a  place  remote  from  a  usual  stop- 
ping place,  for  no  other  reason  than  that  he  refused  to 
pay  his  fare,  then  the  plaintiff*  is  entitled  to  recover." 

It  i-s  evident,  we  think,  that  this  instruction  was  founded 
upon  the  court's  construction  of  section  28  of  the  general  law 
ofthis  State  providing  for  the  incorporation  of  railroad  com- 
panies, approved  May  11th,  1852.    Sec.  28  reads  as  follows : 

"  Sec.  28.  If  any  passenger;  shall  refuse  to  pay  his  fare 
or  toll,  the  conductor  of  the  train,  and  the  servants  of  the 
corporation  may  put  him  out  of  the  cars  at  any  usual 
stopping  place."     1  R.  S.  1876,  p.  709. 

It  would  seem,  from  the  language  used  in  the  instruc- 
tion above  quoted,  that  the  court  must  have  construed  the 
provisions  ofthis  section  28  of  the  statute  as  amounting  to 
Vol.  LXVIII.— 38 
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a  positive  prohibition  againat  any  railroad  company's  right 
to  put  any  passenger  out  of  its  ears,  for  bis  refusal  co  pay 
his  fare,  at  any  other  place  than  a  usual  stopping  place  for 
its  cars  on  the  line  of  its  road.  Such  a  construction  of  the 
section  quoted  is  not  required  by  the  language  used  there- 
in,  and  is  not  in  harmony  with  the  general  law  of  this 
State  on  the  subject  of  the  section,  and  therefore  we  are 
not  inclined  to  adopt  it.  The  section  is  permissive,  and 
not  prohibitory,  in  its  terms.  It  allows  a  railroad  compa- 
ny to  do  a  given  thing,  for  a  specified  reason,  at  a  certain 
place  ;  but  the  law  does  not  prohibit  the  railroad  company, 
either  in  that  section  or  elsewhere,  from  doing  the  same 
thing  for  the  same  or  any  other  valid  reason,  or  at  any 
other  place.  In  the  case  of  The  Jefersonville  Railroad  Co, 
V.  Rogers,  28  Ind.  1,  it  was  well  said  by  Frazkk,  J. :  '^Tlie 
passenger  who  refuses  to  pay  fare  is  from  that  moment  an 
intruder,  and  wrongfully  on  the  train.  He  has  no  lawful 
right  to  be  carried  gratis  to  the  next  station.  This  is  too 
plain  to  admit  of  debate  It  follows,  that  he  may  be  ex- 
pelled at  once."  The  case  cited  was  again  before  tliis 
court,  on  a  subsequent  appeal,  when  the  following  lan- 
guage was  used  in  the  opinion  of  the  court,  by  Worden, 
C.  J. :  "If  the  expulsion  had  been  rightful  in  itself,  it 
might,  perhaps,  have  been  legally  effected  at  any  time  of 
day  or  night,  and  at  any  place,  without  reference  to  sta- 
tions or  the  convenience  and  comfort  of  the  party  expelled.'* 
The  Jefferson  ville  Railroad  Co.  v.  Rogers,  38  Ind.  116.  The 
right  of  the  railroad  company  to  expel  a  passenger  from 
its  cars  for  his  refusal  to  pay  fare,  as  a  rule,  at  any  time 
"and  at  any  place  without  reference  to  st-atious/'  was  not 
doubted  or  questioned  by  the  learned  judge  who  wrote  the 
opinion  last  referred  to,  but  in  that  case  it  was  shown  that 
the  passenger,  Rogers,  before  entering  the  appellant's  car, 
had  properly  applied  at  its  ticket  office  for  a  ticket,  and, 
without  fault  on  his  part,  but  through  the  wilfulness, mis- 
take or  inadvertence  of  its  agent^  had  been  unable  to  ee 
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cure  such  ticket ;  and  it  was  very  propcrlj'  held,  we  think, 
on  those  facts,  that  Rogers  was  entitled  to  be  carried,  by 
his  payment  to  the  conductor  of  the  price  of  the  ticket,  and 
could  not  be  required  to  pay,  in  addition  to  such  price,  the 
excess  which,  by  the  rules  of  the  company,  was.charged  the 
passenger  who,  without  an  eftbrt  to  purchase  a  ticket,  paid 
his  fare  on  the  cars  to  the  conductor  of  the  train. 

In  the  case  last  cited,  and  in  the  case  of  The  Indianapolis^ 
etc.j  Raihoay  Co,  v.  Rinard^  46  Ind.  293,  the  legal  right  of  a 
railroad  company  to  discriminate  between  the  amounts 
of  fare  where  a  ticket  is  purchased,  and  where  the  fare  is 
paid  upon  the  train,  and  to  demand,  exact  and  receive  a 
larger  fare,  in  the  latter  case,  than  the  price  charged  for  a 
ticket,  is  fully  recognized  by  this  court.  In  the  case  at 
bar,  therefore,  the  appellant  had  the  legal  right  to  exact 
from  the  appellee,  for  his  fare  between  Antioch  and  La- 
gro,  a  larger  sum  of  money  when  paid  to  the  conductor 
on  the  train,  than  it  would  have  charged  him  for  a  ticket 
between  the  same  places;  and  when  the  appellee  refused, 
as  he  did,  to  pay  the  fare  demanded,  the  conductor  of  tlie 
train  had  the  right,  and  it  was  his  duty  as  a  faithful  ser- 
vant, to  put  the  appellee  out  of  the  cars  and  off  his  train, 
at  any  time  and  at  any  place  on  the  line  of  the  road,  with- 
out reference  to  stations,  and  without  actual  danger  to  his 
life  or  pereon.  When  he  refused  to  pay  his  fare,  he  be- 
came an  intruder,  a  mere  trespasser,  in  the  appellant's  cara ; 
and  he  had  the  rights  of  a  trespasser,  and  no  other  rights. 
Certainly  he  had  no  right  to  be  carried  by  the  appellant, 
without  charge,  to  the  next  station. 

It  would  seem  from  the  record  before  us,  that  therd 
were  no  interniediate  stations  on  the  appellant's  road  be- 
tween Antioch  and  Lagro,  only  a  distance  of  six  miles  in- 
tervening between  said  places.  The  appellee  entered  the 
appellant's  cars  at  Antioch  to  go  to  Lagro,  and,  when  the 
conductor  demanded  his  fare,  the  train  w^as  very  nearly 
equidistant  between  the  two  places.     When  he  refused  to 
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pay  his  fare,  it  surely  was  not  the  appellant's  dnty  to 
carry  him  to  Lagro,  the  place  of  his  destination,  before 
putting  him  off' the  train.  Yet,  if  the  court's  construction 
of  said  section  28  of  the  statute,  as  contained  in  the  in- 
struction above  quoted,  were  the  correct  one,  the  neces- 
sary consequence  would  be  that  all  railroad  companies  in 
this  State  could  be  compelled  to  carry  all  their  passen- 
gers gratis  to  the  next  "  usual  stopping  place." 

It  is  claimed  by  the  appellee  in  this  case,  and  it  was 
so  testified  by  him  as  a  witness  on  the  trial,  that  he  had 
never  heard  before  that  an  extra  charge  was  made  for  fare 
when  paid  on  the  train.  It  is  difficult  to  reconcile  and 
harmonize  the  appellee's  evidence  in  this  regard  with  the 
first  two  paragraphs  of  his  complaint  and  his  evidence  in 
support  of  said  paragraphs.  For,  in  those  paragraphs,  he 
claimed,  and  his  evidence  tended  to  sustain  such  claim, 
that,  within  one  week  prior  to  his  attempted  trip  from 
Antioch  to  Lagro,  the  appellant's  conductor  had,  on  two 
diflTercnt  occasions  or  trips,  extorted  from  him  on  the 
train  ten  cents  on  each  trip  more  than  the  usual  or  custo- 
mary fare.  It  is  difficult  to  believe  that  ho  had  so  recently 
suffered  the  loss  of  these  two  sums,  of  ten  cents  each,  by 
extortion  as  he  claimed,  without  having  inquired  into  and 
ascertained,  as  he  might  easily  have  done,  the  probable 
cause  or  pretext  for  such  alleged  extortion.  But,  however 
this  may  have  been,  it  is  not  claimed  or  pretended  that 
he  could  not  have  readily  ascertained,  by  proper  inquiry, 
the  rules  and  regulations  of  the  appellant  in  regard  to  the 
purchase  and  price  of  tickets,  and  the  payment  of  passen- 
ger fare  on  the  train.  If  he  did  not  know  the  appellant's 
rules  on  these  subjects,  he  ought  to  have  inquired  of  its 
agents,  before  he  became  a  passenger  on  its  cars.  It  is  not 
claimed  that  he  did  not  have  an  abundance  of  time  and 
ample  opportunity  to  make  all  proper  inquiries  and  pur- 
chase a  ticket  of  the  appellant's  agent  at  Antioch  before 
he  entered  the  cars.  Having  failed  to  purchase  a  tickel,  or 


SUPREME  COURT  OF  INDIANA.  597 

The  Toledo,  Wabash  and  Western  R.  W.  Co   v,  Wright. 

to  ascertain  the  rules  of  the  appellant  in  regard  to  the 
payment  of  passenger  fare  on  the  train,  he  was  in  fault, 
and,  when  the  conductor  demanded  of  him  ten  cents  more 
than  what  he  supposed  was  the  regular  fare,  he  should 
have  paid  the  money  and  investigated  the  matter  after- 
ward. Upon  his  refusal  to  pay  his  fare,  the  conductor  was 
fully  authorized  and  justified,  as  we  have  already  said,  in 
putting  him  out  of  the  cars  and  otf  the  train,  at  any  place 
not  dangerous  to  his  life  or  limbs. 

For  the  reasons  given,  we  are  of  the  opinion  that  the 
court's  instruction,  above  set  out,  to  the  jury  trying  the 
cause,  was  erroneous,  and  ought  not  to  have  been  given, 
and,  on  this  ground,  a  new  trial  ought  to  have  been 
granted. 

Another  cause  for  a  new  trial  assigned  by  the  appellant 
was  that  the  damages  were  excessive.  We  have  alrpady 
said,  that  on  the  appellee's  evidence,  and  under  the  in- 
structions of  the  court,  the  jury  could  not  have  assessed 
the  appellee's  damages,  on  the  firet  two  paragraphs  of  his 
complaint,  at  a  sum  in  excess  of  twenty  cents.  We  are 
bound  toconclufle,therefore,that  the  residue  of  the  damages, 
to  wit,  the  sum  of  four  hundred  and  ninety-nine  dollars 
and  eighty  cents,  was  assessed  by  the  jury,  in  appellee's  fa- 
vor, for  and  on  account  of  the  matters  stated  in  tlie  third 
paragraph  of  his  complaint.  In  his  evidence  the  appellee 
gave,  in  substance,  the  following  account  of  the  matters  for 
which  the  jury  assessed  his  damages  in  the  sum  last  named : 

On  a  summer  evening,  in  the  month  of  August, 
1873,  at  a  point  on  the  appellant's  road  between  Antioch 
and  Lagro,  at  the  request  of  the  conductor  of  a  passtMiger 
train  on  said  road,  he,  the  appellee,  having  refused  to  i>ay 
his  fare  stepped  out  of  and  off  the  appellant's  cars.  From 
that  point  he  walked  on  the  tow-path  to  the  town  of  La- 
gro, a  distance  of  about  three  and  one-half  miles.  The 
appellee  did  not  state  in  his  evidence  that  the  weather  was 
unpleasant  or  disagreeable  from   any   cause,   or  that  Ihe 
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tow-path  was  in  bad  condition  in  any  way ;  nor  did  he 
claim  that  he  had  been  injured,  sickened  or  even  fatigued 
by  his  evening  walk. 

We  need  not  and  will  not  dwell  upon  this  question,  for 
it  seems  to  us,  that  the  bare  statement  of  this  matter,  as 
the  appellee  has  stated  it  in  his  evidence,  is  convincing 
and  conclusive  proof  that  the  damages  were  excessive. 
This  cause  was  well  assigned,  and  for  it,  we  think,  a  new 
trial  ought  to  have  been  granted. 

One  other  alleged  eri'or,  properly  assigned,  has  been 
urged  with  much  earnestness  by  the  appellant's  counsel, 
and  we  think  that  we  ought  to  consider  and  decide  the 
question  thereby  presented,  even  at  the  risk  of  being  re- 
garded somewhat  tedious.  This  alleged  error  relates  to 
the  action  and  decision  of  the  court  below,  on  the  appel- 
lee's motion,  in  requiring  and  directing  that  this  cause 
and  the  papers  therein  should  be  returned  to  that  court 
from  the  Grant  Circuit  Court,  whither  the  same  had  been 
previously  sent,  on  the  appellant's  application,  on  a 
change  of  venue  duly  granted.  The  record  shows,  as  we 
have  already  said  in  our  statement  of  this  case,  that  at  the 
October  term,  1873,  of  the  court  below,  on  the  appellant's 
motion,  the  venue  of  this  action  was  duly  changed  to  the 
Grant  Circuit  Court,  and  seven  days  were  given  to  perfect 
such  change.  It  is  further  shown  by  a  proper  bill  of  ex- 
ceptions, that  the  order  for  such  change  of  venue  was  made 
and  entered  on  the  29th  day  of  October,  1873,  and,  on  the 
.  9ame  day,  the  costs  of  such  change  having  been  paid  by 
the  appellant,  the  clerk  of  the  court  below  made  a  tran- 
:  script  of  the  proceedings  in  that  court  and  delivered  the 
.  same,  with  the  papers  in  the  cause,  to  the  appellant's  attor- 
ney for  transmission  to  the  Grant  Circuit  Court;  that  af- 
terward, at  the  December  term,  1878,  of  the  court  below, 
the  appellee  filed  therein  his  affidavit  to  the  effect  that  the 
change  of  venue  theretofore  granted  in  this  case  had  not 
been  perfected  within  the  seven  daj's  allowed  by  the  court 
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for  that  purpose,  but  that  the  appellant's  counsel,  to  whom 
the  transcript  and  files  had  been  delivered  for  transmission, 
had  not  filed  the  eurae  in  the  Grant  Circuit  Court  within 
the  time  allowed,  nor  until  the  13th  day  of  November,  1873, 
or  eight  days  after  the  expiration  of  said  seven  diiys ;  that 
upon  said  afUdavit  the  appellee  moved  the  court  below  for 
an  order  reqniring  the  clerk  of  the  Grant  Circuit  Court  to 
return  the  said  papers  and  files  in  said  cause  to  the  court 
below,  and  that  this  case  should  there  be  re-docketed  and 
stand  for  trial  in  said  court  as  other  civil  actions  therein  ; 
that  the  appellaut  appeared  specially,  without  notice,  to 
appellee's  said  motion,  and  by  the  afiidavit  of  the  appel- 
lant's counsel  showed  the  court  that  the  delay  in  the  trans- 
mission  of  the  papers  in  this  case  to  the  Grant  Circuit 
Court  was  not  intentional  on  his  part,  but  the  result,  prob- 
ably, of  mistake  or  oversight,  and  suggested  to  the  court 
that  the  cause  was  then  pending  in  the  Grant  Circuit 
Court,  which  court  only  could  have  jurisdiction  of  the  ap- 
pellee's motion ;  and  that  the  court  below  entertained  and 
sustained  the  said  motion  of  the  appellee,  and  made  an  or- 
der requiring  the  clerk  of  the  Grant  Circuit  Court  to  re- 
turn the  papers  in  this  case  to  the  former  court,  and  re- 
docketed  and  held  this  action  for  trial  in  said  court,*to  all 
of  which  the  appellant  at  the  time  excepted. 

It  seems  to  us  that  these  proceedings  of  the  court  in  this 
case  were  not  authorized  by  law,  but  were  contrary  there- 
to. In  section  208  of  the  practice  act  it  is  provided,  inter 
alia,  that  "if  a  party  applying  for  a  change  of  venue  shall 
fail  to  perfect  the  same  *  *  *  *  within 
such  time  as  the  court  shall  prescribe  in  the  order  granting 
the  change,  said  party  shall  pay  all  the  costs  made  in  the 
case  up  to  the  time  of  such  failure."  2  R.  S.  1876,  p.  119. 
In  the  case  of  Cooper  v.  The  Arctic  Ditchers,  56  Ind.  233, 
in  commenting  on  this  section  208  of  the  code,  it  was 
strongly  intimated,  though  not  expressly  decided,  by  this 
court,  that  the  applicant  for  a  change  of  venue,  who  fails 
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to  perfect  the  same  as  provided  in  said  section,  can  not  be 
punished  for  such  failure  in  any  other  mode,  or  to  any 
greater  extent,  than  the  law  itself  provides  for,  namely, 
that  ''said  party  shall  pay  all  the  costs  made  in  the  case 
up  to  the  time  of  such  failure."  What  we  thus  intimated 
in  the  case  cited,  we  now  expressly  decide,  for  it  seems  to 
us  that  such  decisiou  merely  gives  expression  to  the  true 
intent  and  meaning  of  the  statute. 

Besides,  the  record  shows  that,  at  the  time  these  proceed- 
ings were  had  in  the  court  below,  this  action  was  lawfully 
pending  in  the  Grant  Circuit  Court,  and  that  the  latter 
court  had  previously  assumed  jurisdiction  of  the  case,  and 
had,  on  the  20th  day  of  November,  1873,  made  an  order 
for  the  continuance  of  said  cause  until  the  next  term  of 
said  court.  It  seems  to  us,  therefore,  that  fix)m  the  time 
the  papers  in  this  cause  were  filed  in  the  Grant  Circuit 
Court  on  such  change  of  venue,  to  wit,  from  the  13th  day 
of  November,  1873,  that  court  had  jurisdiction  of  this  ac- 
tion, and  of  all  proper  motions  to  be  made  therein.  If 
the  appellee,  upon  the  facts  stated  in  his  affidavit,  had  the 
right  (but  we  think  he  had  not)  to  have  this  case  and  the 
papers  therein  remanded  and  sent  back  to  the  court  below, 
we  would  be  of  the  opinion  that  he  should  have  addressed 
his  motion  to  that  end  to  the  Grant  Circuit  Court ;  for,  at 
that  time,  the  latter  court  alone  had  jurisdiction  of  the  case, 
and  of  all  proper  motions  to  be  made  therein. 

The  judgment  is  reversed,  at  the  appellee's  costs,  and 
the  cause  is  remanded,  with  instructions  to  sustain  the  mo- 
tion for  a  new  trial,  and  for  further  proceedings  in  accord- 
ance with  this  opinion.  And,  if  the  appellant  desire  it,  the 
court  is  also  instructed  to  order  its  clerk  to  make  out  a 
transcript  of  its  proceedings  in  this  case,  and  to  transmit 
the  same  and  all  the  papers  in  the  cause,  as  upon  change 
of  venue,  to  the  clerk  of  the  Grant  Circuit  Court. 

Petition  for  a  rehearing  overruled. 
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On  the  26th  day  of  May,  1880,  the  following  memorial 
in  regard  to  the  death  of  the  Hon.  Samuel  E.  Perkins, 
who  died  December  17th,  1879,  at  Indianapolis,  was  pre- 
sented to  the  Supreme  Court  of  Indiana.  Its  presentation 
was  prefaced  with  the  following  remarks  by  Napoleon  B. 
Taylor,  Esq. : 

"  31ay  it  Please  Your  Honors : 

"  To  be  able  to  speak  with  candor,  in  terms  ot  praise,  of 
a  professional  brother,  gives  pleasure. 

"  The  worthy  member  of  the  legal  profession,  without  ex- 
ception, while  in  life  commands  the  highest  respect  and 
fullest  confidence,  and  generally  shares  in  the  rewards  that 
are  due  to  and  bestowed  upon  the  meritorious,  in  every 
calling. 

"  W  hen  such  a  one  has  passed  from  his  labors  to  that  rest 
which  awaits  us  all,  it  has  been  a  custom,  long  established 
and  sacredly  observed,  to  make  a  public  declaration  of 
the  esteem  in  which  he  was  held  by  his  professional  breth- 
ren, and  to  place  upon  the  records. of  the  courts  a  memorial 
of*  his  merit  and  services  that  may  be  as  lasting  as.those 
records  themselves. 

•' This  custom  is- not  peculiar  to  our  profession  of  the 
law,  but  is  largely  practised  by  those  who  follow  other 
pursuits  and  form  divisions  of  the  grand  army  of  laborers 
in  the  interest  and  advancement  of  humanity  and  of  hu- 
man affairs. 

"  With  us  it  is  esteemed  a  duty  not  only,  but  a  debt  also, 
due  the  memory  of  the  departed,  and  a  solace  to  his  surviv- 
ing family  and  friends,  as  well  as  a  sharp  incentive  to  no- 
ble emulation  and  lofty  endeavor  on  the  part  of  those  of 
his  professional  brethren  who  survive,  and  to  such  as  after- 
ward engage  in  the  study  and  practice  of  the  law,  to  cheer 
them  in  the  arduous  work,  with  the  hope  that  they,  too, 
may  win  like  honor  and  renown,  and,  at  the  end,  the  same 
recorded  and  durable  mention. 
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"  It  has  been  the  fortune  of  but  one  member  of  our  pro- 
fession ip  this  State  to  attain  and  hold,  for  such  a  length 
of  time,  so  high  a  rank  in  her  judiciary  as  Hon.  Samuel  E. 
Perkins.  That  one  was  Hon.  Isaac  Blackford,  who,  for 
more  than  thirty-five  years  continuously,  filled  a  seat  upon 
the  bench  of  this  Court;  and,  after  liis  retirement  from  it, 
was,  in  the  year  1855,  commissioned  one  of  the  judges  of 
the  United  States  Court  of  Claims,  at  the  city  of  Washing- 
ton, and  died  there  on  the  31st  day  of  December,  1859« 
while  holding  that  oflice. 

"  On  the  21st  day  of  January,  in  the  year  1846,  Samuel 
E.  Perkins  was  appointed  by  Hon.  James  Whitcomb,  who 
was  then  Governor  of  this  State,  a  judge  of  this  Court,  to 
succeed  Hon.  Jeremiah  Sullivan,  whose  term  of  office  had 
expired. 

'•  Governor  Whitcomb  was  a  lawyer  of  high  standing  in 
his  profession,  and  Judge  Sullivan  was  regarded  as  a  man 
of  spotless  integrity,  and  esteemed  one  of  tne  ablest  jurists 
in  the  Commonwealth.  The  appointment,  therefore,  of 
Judge  Perkins  to  succeed  Judge  Sullivan  was  looked  upon 
as  a  very  high  compliment. 

"•  This  appointment  reached  to  the  end  of  the  next  Gen- 
eral Assembly,  and  on  the  29th  day  of  January,  in  the  year 
1847,  Judge  Perkins  was  appointed  and  commissioned  a 
judge  of  this  Court  for  the  term  of  seven  years,  from  the 
end  of  the  General  Assembly  then  in  session. 

"  The  constitution  of  1816  was  in  force  at  that  time, 
and,  by  its  provisions,  the  judges  of  this  Court  were  ap- 
pointed by  the  Governor',  by  and  with  the  advice  and  con- 
sent of  the  Senate,  and  the  full  term  of  their  appointment 
was  one  year  longer  than  it  is  under  our  present  Con- 
stitution. 

"  Before  the  expiration  of  this  term  of  seven  years,  for 
w^hich  he  had  been  appointed,  the  constitution  of  1852  (our 
present  constitution)  was  adopted  and  went  into  force. 
This  constitution  changed  the  mode  of  selecting  judges. 
It  introduced  the  system  of  choosing  them  by  popular  vote, 
and  under  its  provisions  an  election  for  judges  of  this 
Court  was  held  on  the  12th  day  of  October  of  that  year, 
and  Judge  Perkins,  who  had  received  the  nomination  of 
the  Democratic  party  over  Hon.  Isaac  Blackford,  was 
elected  for  the  full  term  of  six  years. 

"  At  the  State  election,  on  the  12th  day  of  October,  in 
the  year  1868,  Judge  Perkins,  who  had  again  received 
the  nomination  of  his  party  for  this  high  office,  was  re- 
elected for  the  further  term  of  six  years. 
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'*  This  term  expired  on  the  8d  day  of  January,  1865,  and 
Judge  Perkins,  who  was  defeated  with  his  party  at  the 
general  election  in  October,  1864,  retired  from  the  bench  and 
resumed  the  practice  of  the  law  in  the  city  of  Indianapolis,, 
and  continued  in  the  practice  until  the  24th  day  of  August,  in 
the  year  1872,  when  he  was  appointed  by  His  Excellency 
Conrad  Baker,  the  then  Governor  of  this  State,  to  succeed 
Hon.  Frederick  Rand,  who  had  resigned,  on  the  bench  of 
the  Superior  Court  of  Marion  County. 

"  Judge  Perkins  accepted  this  appointment,  and,  at  the 
State  election  in  the  ensuing  October,  he  was  elected,  with- 
out opposition,  for  a  full  term  of  four  years.  This  highly 
honorable,  and  during  that  time  very  laborious,  position 
was  tilled  by  Judge  Perkins  until  the  close  of  the  year 
1876,  and  on  the  3d  day  of  January,  1877,  he  pa/^sed  to  the 
bench  of  this  court,  to  which  he  had  been  elected  at  the 
State  election  in  the  month  of  October,  1876,  where  he 
continued  to  serve  until  the  date  of  his  death,  the  17th  day 
of  December,  1879. 

**  His  service  as  a  judge  of  this  Court  was  continuous 
from  the  21st  day  of  January,  1846,  to  the  3d  day  of  Jan- 
iiary,  1865,  lacking  a  few  days  only  of  nineteen  years,  and 
which,  added  to  his  last  service,  wanted  but  a  small  frac- 
tion of  twenty-two  years ;  and  if  he  had  lived  until  the  end 
of  the  term  for  which  he  was  last  elected,  and  a  part  of  which 
he  had  served,  would  have  covered  near  the  full  fourth  of 
a  century. 

*^  Although  the  period  of  Judge  Perkins'  service,  as  a 
[udge  of  this  court,  was  exceeded  in  length  by  that  of 
udge  Blackford,  yet,  in  the  marked  changes  and  in  the 
strange  and  stirring  events  which  took  place  and  followed 
each  other  in  quick  succession,  and  in  the  new,  important 
and  difficult  questions  that  came  up  to  be  examined  and 
pas&ied  upon,  it  far  surpassed,  in  interest  and  importance, 
that  comprised  in  the  terra  of  Judge  Blackford. 

"Of  the  industry  which  distinguished  Judge  Perkins' 
career  on  the  bench,  and  the  ability  displayed  by  him  in 
the  discharge  of  his  high  trust,  during  all  this  time,  it  is 
not  necessary  to  speak.  The  opiniona  prepared  and  deliv- 
ered by  him,  contained  in  thirty-nine  volumes  of  our  State 
reports,  which  are  familiar  to  Your  Honors  and  to  the 
members  of  the  legal  profession  in  this  State,  are  sufficient 
evidence  of  that  labor,  research  and  talent. 

*'  But  the  memorial  which  I  hold  in  my  hand,  to  be  pre- 
sented to  this  Court,  speaks  of  these  matters,  and  of  all 
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othei'8  affecting  his  relations  in  life  necessary  to  be  men- 
tioned or  referred  to  in  this  presentation,  in  words  forcible, 
distinct  and  impartial,  and  which  become  the  occasion. 

"He  was  blessed  with  length  of  days.  The  days  of  the 
years  of  his  life  reached  almost  the  allotted  time  of  three 
score  years  and  ten ;  and  his  labors  continued  until  near 
the  end. 

"  It  can  hardly  be  deemed  exaggeration  for  me  to  say 
that  he  fell  like  a  soldier — died  at  his  post — crowned  with 
the  honoi-s  of  his  profession,  and  holding  at  the  time  its 
highest  trust  in  the  State. 

"  At  a  meeting  of  the  Bar  Association  of  the  city  of  In- 
dianapolis, called  after  his  death,  which  was  held  in  the 
court-house  on  the  19th  day  of  December,  in  the  year  1879, 
and  participated  in  by  the  members  of  the  bar  of  this  State 
then  in  that  city,  this  memorial  was  adoped.  By  a  resolu- 
tion passed  at  that  meeting,  it  was  maue  ni}'  duty  to  pre- 
sent this  memorial  to  this  Court,  and  to  ask  that  it  be 
spread  upon  its  records,  which'  I  now  do,  with  the  wish 
that  those  records  and  this  memorial  may  be  as  lasting  as 
the  ages." 

The  memorial  referred  to  in  the  foregoing  remarks,  and 

presented  to  the  court,  is  in  these  words : 

"  Again,  in  the  history  of  the  State,  death  has  entered 
the  Supreme  Court  and  made  vacant  a  seat  upon  its  bench. 
The  late  Chief  Justice  is  dead.  We  meet  to  do  suitable  honor 
to  the  name  and  memory,  and  mourn  the  death,  of  Judge 
Samuel  E.  Perkins.  His  eminent  success  is  an  encourage- 
ment, his  death  an  admonition.  Endowed  with  strong  and 
active  faculties,  he  pursued  the  purposes  of  his  life  with  for- 
titude and  determination,  and  at  the  close  of  his  career  he 
stood  among  the  distinguished  of  a  profession  in  which  dis- 
tinction must  be  merited  to  be  achieved.  He  was  success- 
ful in  life,  and  attained  exalted  position  and  enjoyed  the 
admiration  and  approval  of  his  countrymen,  not  only  because 
of  his  excellent  natural  endowments,  but  also  because  bis 
faculties  were  cultivated  and  developed  by  diligent  labor, 
and  beautified  by  extensive  and  useful  learning,  and  also 
because  his  motives  were  pure  and  his  conduct  upright. 
In  this  we  have  a  lesson  and  an  encouragement.  The  peo- 
ple gave  him  high  honor  and  made  it  as  enduring  as 
the  laws  and  records  of  the  State.  His  name  is  forever 
interwoven  in  our  judicial  history.  So  long  ae  society  shall 
remain  organized  under  the  government  of  law  will  the  stu- 
dent of  laws  consult  his  opinions  and  decisions.     Through 
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coming  generations  will  hie  labor  and  lejirning  influence 
both  the  legislator  and  judge.  He  was  an  able  and  a 
faithful  judge,  and  brought  honor  on  our  profession.  We 
will  cherish  his  memory.  In  his  death  we  are  admonished 
that  no  earthly  distinction  can  defeat  or  postpone  the 
*  inevitable  hour.'  'The  paths  of  fflory  lead  but  to  the 
grave.'  To  his  family  and  kindrea  we  extend  our  sym- 
pathy." 

BiDDLE,  C.  J.,  on  behalf  of  the  Court,  made  the  follow- 
ing response : 

"  The  members  of  this  Bench  are  in  full  sympathy  with 
the  members  of  the  Bar,  and  the  more  immediate  friends, 
in  mourning  for  the  dead. 

*'  lie  has  gone,  but  his  works  remain.  No  one  has  done 
more,  or  done  it  better,  than  the  deceased.  He  came  to  the 
Bench  early,  and  remained  late.  Death  found  him  enjoy- 
ing its  highest  honor.  Judge  Perkins  occupied  this 
Bench  during  that  interesting  transition  period  while  the 
the  mode  of  administering  justice  was  passing  from  the 
common  law  practice  to  the  present  code  of  procedure,  and 
by  his  ability,  industry  and  energy,  was  a  most  useful  mem- 
ber of  the  Court.  He  also  occupied  this  Bench  during  the 
most  critical  period  in  the  history  of  the  United  States — the 
late  Civil  War — when  American  institutions  were  strained 
to  their  utmost  tension,  yet  found  themselves  sufficient  to 
protect  State  Governments — the  Many;  and  to  maintain 
the  Government  of  the  Union — the  One.  Whatever  dif- 
ferences of  opinion  among  patriots  there  might  have  been 
then,  that  the  course  of  Judge  Perkins  was  fearless,  inde- 
pendent and  upright,  is  not  now  doubted  by  any. 

'*Hi8  name  deserves  to  live  while  constitutional  liberty  is 
secure,  while  equal  laws  are  respected,  while  the  admin- 
istration of  justice  is  honored,  and  as  long  as  the  homage 
of  the  living  is  due  to  the  worth  of  the  dead. 

"  Your  memorial  shall  be  written  amongstthe  records  of 
this  Court  at  the  close  of  the  labors  of  the  deceased,  to 
bear  perpetual  testimony  of  the  esteem  and  honor  in  which 
he  is  held  by  the  members  of  the  bench  and  the  bar  who 
survive  him,  and  who  knew  him  so  long  and  so  well." 
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ABANDON MEl^T  OF  ACTION. 
See  Rbfbbexs. 

ABATEMENT  OF  ACTION. 
See  Insurancb,  4;  Promissory  Notk,  2. 

ACCEPTANCE. 
See  Contract,  6. 

ACTION. 
See  Bastardy,  1,  7, 

ADMISSION. 
See  Contract,  8;  Corporation,  2;  Evidence,  2;  Kistakb,!;  Mobtqaqb, 

8;  Promissory  Note,  5, 11. 

ADVERSE  POSSESSION. 
See  Judicial  Sale,  4. 

AFFIDAVIT. 
See  Criminal  Law,  16,  18;  Supreme  Court,  80;  Venue,  Chakok  of,  1. 

ALTERATION. 
See  Promissory  Note,  7. 

AMENDMENT. 
See  Bill  of  Exceptions;  Costs,  6;  Supreme  Coubt,  83. 

Amendment  after  Evidence  is  Heard. — Condnuanee. — It  ifl  within  the  discre- 
tion of  the  court,  after  a  cause  has  been  submitted  to  it  for  trial,  and 
after  the  evidence  ia  heard,  to  allow  the  plaintiff  to  amend  by  filing  an 
additional  parDgraph  of  complaint,  in  order  to  avoid  any  variance  and 
conform  the  pleadings  to  the  facts  proved;  and  if  no  good  cause  be  shown 
by  the  defendant,  by  affidavit,  for  delay  until  the  next  term  of  court,  in 
order  to  make  up  issues  on  the  added  paragraph,  the  court  may  require 
them  to  be  made  up  at  that  term.  Leib  v.  BuUerick,  199 

AMENDMENT  OF  STATUTE. 

1.  Aitempfed  Amendment  of  Repealed  Statute  —  Title.  —  Oonstituiional 
Law  — Jurisdiction  —  Judge. — Circuit  (hurts  Act — Section  74,  Acts  1873, 
p  90j  of  the  act  of  March  Gth,  1878,  dividing  *'  the  State  into  circuits  for 
Judicial  purposes,"  etc ,  specified  the  times  at  which  the  courts  should  be 
held  in  the  difierent  counties  constituting  the  85th  judicial  circuit,  cre- 
ated by  section  36  of  that  act.  Section  74  was  expressly  repealed  by  the 
act  of  March  8d,  1875,  Acts  1875,  Reg.  Sess ,  p.  47.  On  the  2l8t  day  of 
March,  1879.  Acts  1879,  p.  118,  an  act  was  duly  approved,  entitled  ^Am 
act  to  amena  section  74  of*  the  said  act  of  March  Gth,  1873,  tupra;  ''to 
create  the  40th  judicial  circuit;  to  provide  for  the  appointment  of  a  judge 
and  prosecuting  attorney  therefor,'*  etc.  The  1st  section  of  this  act,  pur- 
porting to  amend  said  section  74,  created  the  40th  judicial  circuit  out  of 
part  ot  the  counties  then  constituting  said  d5th  circuit;  and  the  succeed- 
ing sections  fixed  the  times  of  holding  court  in  the  several  counties  of 
the  40th  circuit,  provided  for  the  appointment  of  a  judge  and  prosecuting 
attorney,  etc. 

Held,  that,  from  the  evident  intent  of  the  last  mentioned  act,  it  was  not  in* 
tended  as  an  amendment  of  said  section  74,  but  as  an  anrendment  of  said 
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section  36,  and,  therefore,  that  it  is  valid.  Also,  as  a  consequence,  that 
a  judge  appointed  for  such  circuit,  under  the  provisions  of  such  act,  had 
authority  to  sit  and  act  as  such  Clare  v.  State,  17 

2.  Same. — Temporary  Circuit. — The  validity  of  such  statute  is  in  no  wise 
affected  hy  the  proviso  of  section  9,  declaring  that  such  new  circuit 
should  continue  only  until  the  Ist  day  of  Octoher,  1880,  and  then  merge 
back  into  the  circuit  created  by  such  section  36.  Jb, 

APPEAL. 
See  Contempt  ;  County  Commissioners,  1  to  4;  Criminal  Law,  16;  High- 
way; SoPKKME  Court,  14,  27  to  29. 

APPEAL  BOND. 
See  Attorney's  Fees;  County  Commissioners,  2;  Pleading,  2. 

APPEARANCE. 
See  Supremk  Court,  22. 

APPROPRIATION  OF  LAND. 
See  Railroad,  1  to  5. 

ARRAIGNMENT. 
See  Criminal  Law,  3. 

ARREST  OF  JUDGMENT. 
See  Mortgage,  9. 

ASSAULT  AND  BATTERY. 
See  (Criminal  Law,  23. 

ASSAULT  AND  BATTERY  WITH  INTENT. 
See  Criminal  Law,  4, 18,  23. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 

See  Contract,  1. 

ASSIGNMENT  OF  ERROR. 
See  Practice,  3;  Supreme  Court,  1,  13,  14,  18,  21,  27. 

ASSIGNMENT  OF  JUDGMENT. 
See  Principal  and  Surety,  1. 

ATTACHMENT. 
See  Promissory  Note,  18. 

ATTORNEY. 
See  County  Commissioners,  11  ;  Principal  and  Surety,  1;  Retraxit; 

Tax,  8, 

ATTORNEY'S  FEES. 
Appeal  Bond. — Action  on. — Damages. — Attorney's  fees  expended  in  resisting 
an  appeal  to  the  Supremo  Court  c;an  not  be  recovered  back  from  the  ap- 
pellant, in  an  action  on  the  appeal  bond  executed  on  taking  such  appeal. 

NoU  V.  Smith,  188 
BAIL. 
See  Habeas  Corpus. 

BAILMENT. 
See  Criminal  Law,  18. 

BANKRUPTCY. 

See  J  UDictAL  Sale,  1  to  3  ;  Promissory  Note,  2  ;  Sst-Off. 

BASTARDY. 

1.  CivU  Aetion.'—Pariies. — Change  of  Venue — New  Trial, — A  prosecution 
for  bastardy  is  a  civil  action,  in  which  the  State,  as  a  party,  may  take 
a  change  of  venue,  or  obtain  a  new  trial,  on  a  proper  showing. 

2.  Evidence. — Rumor  of  Improper  Intimacy.— Reputation. — Evidence  of  a 
rumor  that  the  defendant  had  been  improperly  intimate  with  the  re- 
latrix  is  incompetent,  even  on  cross-examination  of  a  witness  who  has 
testified  to  the  defendunts  good  character;  and  it  was  error  to  refuse  to 
instruct  the  jury  to  disregard  such  evidence.     Saint  v.  State,  ex  rel.,  128 
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8.  Evidence. —  Witness. — hnpeachmrnt  — A  question  propounded  to  the  re- 
latrix,  upon  cross-examination,  in  a  bastardy  proceeding,  as  to  whether 
she  hud  stated  to  C.  at  a  certain  time  and  place,  that  a  penton  other 
than  the  defendant  had  had  iniercuursu  with  her,  but  nut  tixmi^  the  time 
of  the  supposed  intercourse  at  such  period  as  would  make  it  probable 
that  such  person  was  the  father  of  the  child,  is  not  competent. 

Meyncke  v.  IStafe^  ex  rel ,  401 

4.  Sn7ne. — Practice. — In  such  case,  a  question  propounded,  upon  cross  exam- 
ination, to  the  relatrix,  as  to  whether  she  had  stated  to  C.  ut  a  certain 
time  and  place,  that,  if  any  thing  ever  happened  to  her,  she  intended  to 
lay  it  on  the  defendant,  as  he  had  plenty  of  money,  is  proper  to  lay  a 
foundation  for  impeachment;  and,  being  asked  on  cross-examination, 
the  defendant  was  not  bound  to  state  to  the  court  what  answer  he  ex- 
pected to  get  from  the  witness.  lb. 

5.  Fleadiny  — Practice, — Where  the  complaint  under  oath  in  a  ba^tardy 
proceeding  is  made  in  the  nam^  of  the  prosecuting  witness  alone,  anS 
not  in  the  name  of  the  State  upon  her  relation,  but  the  case  is  dtioketed 
"The  State  of  Indiana,  on  relation  of,"  etc.,  "  against/'  etc  ,  **Compliiiut 
for  bastardy,"  and  the  proceedings  conducted  in  the  name  of  the  State 
throughout,  the  provisions  ofsections  1, 2  and  3  of  the  bastardy  act,  2  K.  S. 
1876,  p.  654,  are  substantially  complied  with,  and  the  complaint  is  suffi- 
cient on  demurrer.  "  Kinder  v.  State^  ex  r«C  454 

6.  Sufficiency  of  Ecidence  to  Sustain  Verdict. — Where  the  prosecuting  wil- 
n^s  in  a  bastardy  proceeding  testifies  positively  to  the  time  and  place  of 
begetting  the  child,  that  the  defendant  begat  the  child,  and  that  it  was 
begotten  in  a  particular  room,  and  other  witnesses  corroborate  her  state- 
ments, by  testifying  that  the  parties  were  together  in  that  room,  nt  that 
time,  and  alone,  the  evidence  is  sufficient  to  sustain  a  verdict  for  the 
plaintiff,  no  evidence  being  oflTored  for  the  defence.  lb. 

7.  Civil  Action. — Complaint. — A  prosecution  for  bastardy  is  essentially  a 
civil  suit,  and  the  complaint  before  the  justice  of  vie  peace  will  be 
sufficient,  if  it  will  inform  the  defendant  of  the  nature  of  the  cause  of  ac- 
tion, and  is  so  explicit  that  a  judgment  thereon  could  be  used  as  a  bar 
to  another  suit  for  the  same  cause,  e.»pecially  when  the  sufficiency  ot  such 
complaint  is  questioned  for  the  first  time  in  the  Supreme  Court. 

DePiicsi  v.  State,  ex  rei,,  569 

8.  Trial  without  Answer  or  Issue.— li  is  not  error  to  try  a  bastardy 
case  without  any  answer  filed  or  issue  joined  therein,  as  no  pro- 
vision is  made  by  the  statute  regulating  such  cases  for  the  filing  of  any 
answer  or  the  joinder  of  any  issue  by  the  defendant ;  and  under  section  34, 
2  R.  S.  1876,  p.  612,  all  matters  of  defence  in  such  cases,  except  the  t-tatutA 
of  limitations,  set-off  and  matter  in  abatement,  may  be  given  in  evidence 

'  without  plea.  lb 

9.  Misconduct  of  Juror. — New  Trial. —  Weight  of  Evidence. — Where  a 
motion  for  a  new  trial  in  a  bastardy  suit  alleges  as  a  cause  therefur 
the  misconduct  of  one  of  the  jurors,  in  falsely  declaring  that  he  bad 
not  formed  or  expres3ed  an  opinion  as  to  the  guilt  of  the  defendant, 
and  the  court  below  hears  evidence  touching  such  misconduct,  its  con- 
clusion will  not  be  disturbed  by  the  Supreme  Court  on  the  weight  of 
the  evidence.  lb. 

10.  Guardian  ad  Litem  in  Bastardy  Suit. — An  objection  to  the  trial  and 
judgment,  upon  the  ground  that  no  guardian  ad  litem  had  been  appoint- 
ed for  an  mfant  defendant  in  a  bastardy  suit,  can  not  be  made  for  the 
first  time  in  the  Supreme  Court.  lb. 

BILL  OF  EXCEPTIONS. 
See  Supreme  Court,  5.  30. 

-4me/irfmen<  o/l— Where  time  is  given  beyond  the  term,  in   which  to  prepare 
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and  file  a  bill  of  exceptions,  the  record  must  affirmatively  show  that  it 
was  not  only  signed  but  filed  within  the  time  limited  ;  and  an  amended 
bill  filed  after  the  expiration  of  that  time  forms  no  part  of  the   record. 

1\  W  i'  W.  R.  W.  Co  V.  y/owM  458 

BILL  OF  PARTICULAKS. 
8eo   Plbadino,  3. 

BOND. 
See  C'*08T8, 1 ;  County  Commissioners,  7,  8 ;  Guardian  and  Ward,  1  ; 

Sheriff. 

BRIEF. 
See  Supreme  Court,  2,  10,  16. 

BURDEN  OF  PROOF. 

See  Payment,   3. 

CASES  DISTINGUISHED  AND  OVERRULED. 

1.  Swinney  v.  Ft.  W  ,  etc,  R.  R.  Co.,  59  Ind.  205,  distinguished  as  to  de- 
fence in  an  action  to  collect  draining  assessment. 

Liberty  Twp.  Dr,  Ass^n  v.  Brnmbackt  93 

2.  Kilgore  v  Powers,  5  Blackf  22,  overruled  as  to  interest  on  promissory 
note  after  maturity  Burns  v.  A7ic/erson,  202 

8.  Burt  V.  Hoetlingcr,  28  Ind.  214,  as  to  pleading  and  practice  in  proceed- 
ings isupplementury  to  execution,  overruled 

71,    W  i  W.R.W.Co  V.  Howes,  468 

4.  Harper  v.  Miller,  27  Ind.  277,  as  to  complaint  on  a  parol  contract  with- 
in the  statute  of  frauds  Krohn  v  Baniz.  277 

CERTIORARI. 
See  Supreme  Court,  7. 

CHATTEL  MORTGAGE. 
See  Former  Adjudication. 

1.  May  he  Void  in  Part  only. — Possession  of  Property  by  Mortgagor  with 
Right  to  Use. — Where  it  is  provided  in  a  chattel  mortgage  that  the 
mortgagor  shall  retain  possession  of  the  mortgaged  property  and  use 
and  enjoy  the  same  until  default  be  made  in  payment,  and  where  it  is 
apparent  from  the  nature  of  a  part  of  the  property,  that  the  only  rea- 
sonable u<ie  the  mortgagor  can  make  of  it  will  be  to  expose  it  to  sale 
and  sell  it,  thus  impliedly  authorizing  him  to  apply  the  proceeds  to  his 
own  use,  such  mortgage,  as  to  such  part  of  the  property,  is  void  on  its 
face  as  to  other  creditors  of  the  mortgagor;  but  as  to  the  other  part  of 
such  property,  concerning  which  the  permission  to  use  and  enjoy  does 
not  imply  the  right  of  the  mortgagor  to  sell  and  convert  to  his  own  use, 
the  mortgage  may  be  good.  Davenport  v.  FotdkSj  382 

2.  Same. —  \yaioerj  by  Mortgagee,  of  Lien. — Purchaser  of  Property  in  Good 
Faith. — Where  a  mortgagor,  with  the  knowledge  and  consent  of  the 
mortgagee,  keeps  the  mortgaged  property  in  his  place  of  business,  ex- 
posed to  sale,  and  sells  portions  of  the  same  each  day,  applying  the  pro- 
ceeds to  his  own  use  and  benefit,  and  not  to  the  payment  of  the  aebt 
secured  by  the  mortgage,  and  certain  creditors,  without  any  actual 
knowledge  of  the  mortgage,  sell  him  goods  on  credit  and  afterward  ob- 
tain judgment  for  the  amount,  levy  an  execution  upon  the  mortgaged 
property,  and,  to  secure  their  judgment,  purchase  the  property  and  pay 
off  all  prior  execution  liens  upon  the  same,  all  of  which  is  done  with 
the  knowledge  of  the  mortgagee,  such  facts  show  a  waiver  by  said 
mortgagee  of  his  right  of  lien  on  said  property,  and  he  can  not  there- 
after assert  it  as  against  such  creditors.  lb. 

CIRCUIT  COURT. 
See  Amendment  of  Statute. 

Vol.  LXVIII.— 39 
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*  CITIES  AND  TOWNS. 

1.  Street  Aaaessmenis. — Railroad, — The  track  of  a  railroad,  wKidi  bor- 
ders on  a  street,  is  properly  assessable  for  its  due  proportion  of 
the  cost  of  improvement  of  such  street  under  an  ordinance  of  the  citv. 

P.  f  1.  R.  R.  Co.  V.  ifa7»na,*662 

2.  Lie7i  of  Assessment. — Description  in  Estimate. — Surveying. — A  lien  for 
btrcet  improvements  attaches  only  where  there  U  a  sufficient  descrip. 
tion  of  the  property  in  the  estimate  which  constitutes  the  assessment  ;  and 
where  the  description  in  the  estimate  made  by  the  engineer,  taken  in  con- 
nection with  the  ordinance  providing  for  the  improvement  and  the  con- 
tract awarded  under  such  ordinance,  is  such  as  would  enable  a  person 
somewhat  acquainted  with  surveying  to  find  and  identify  the  land,  it  is 
sufficient  to  create  the  statutory  Hen.  Jb. 

CLERK 
See  Costs,  5  ;  Fjeks  and  Salaribs. 

CONDITION  PRECEDENT. 
See  Insurance,  1. 

CONSTITUTIONAL  LAW. 
See  Amendment  ot  Statute. 

CONTEMPT. 
Appeal  from  Justice  to  Cirenit  Court. — An  appeal  lies  to  the  circuit  court 
from  a  judgment  of  a  justice  of  the  peace,  assessing  a  fine  for  contempt 

Wagner  v.  State,  42 

CONTINUANCR 
See  Amendment. 

CONTRACT. 
See  Corporation  ;  County  Commissioners.  10  ;  Decedents'  Estate,  4  ; 
Guardian  and  Ward,  8  ;  Promissory    Note,  4.  10 ;  Statutb  or 
Frauds  ;  Statute  of  Limitations,  4  ;  Trespassing  Animals. 

1.  Promise  to  Pay  Debt  of  Another. — Statute  of  Frnnffs.^  Assigmnenf  for 
Benefit  of  Creditors.-^B,  was  indebted  to  A.,  and  executed  to  him  hi« 
promissory  note  for  the  amount.  Before  the  maturity  of  the  n<»te,  B. 
made  an  assignment  of  his  property  to  C,  for  the  benefit  of  his  cr*»dit- 
ors.  Soon  anerward  B.  made  a  compromise  with  his  creditors,  by  which 
it  was  at^ood  that  D.  should  take  the  property  so  assigned  to  C,  and 
upon  certain  specified  terms  pay  the  debts  of  B.,  including  the  note  held 
by  A.  Thereupon  the  property,  consisting  of  a  large  quantity  of  mer- 
ciiandise,  notes  and  accounts,  ^as  turned  over  to  D^  who  went  into  pos- 
session thereof  under  said  agreement. 

Held,  that  the  promise  of  D.  is  not  within  the  statute  of  frauds,  and  that  A. 
may  maintain  a  suit  thereon  for  the  amount  of  his  claim. 

Fishery.  WilmotA,  449 

2.  Fraudulent  Representations  — Pleading  — In  an  action  upon  a  contract, 
a  counter-claim  by  the  defendant,  seeking  affirmative  relief  u|H>n  the 
ground  of  fraudulent  representations  whereby  he  was  induced  to  enter 
into  the  contract,  must,  to  be  good,  allege  that  the  representations  were 
false  ;  that  they  were  made  with  a  fraudulent  purpose  ;  that  they 
were  believed  to  be  true  by  the  defendant ;  that  ne  was  thereby 
induced  to  enter  into  the  contract ;  and  that  the  fraud  was  effected 

Watson  Coal,  etc ,  Cb,,  v.  Casteety  476 

3.  Same. — ReseiAsion  of  Cmiiract. — The  party  against  whom  rescission  is 
sought  must  be  in  fault ;  both  parties  must  be  placed  in  statu  9*tn; 
the  party  asking  rescission  must  return  or  tender  what  he  has  received 
undur  the  contnict,  and  rescission  must  bo  promptly  sought.  /A. 

4  Ijense. — Promissory  Note. — Failure  of  Comnderation.  —  Estoppel. —  Woi^^er 
of  Damagrs.  -  Action  hy  C.  against  the  maker,  on  a  promissory  note 
executed  by  A.  to  B.,  and  assigned  to  C.     Answer  by  A.,  by   way  of 
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counter-claim,  setting  up  a  written  contract  by  which  B.  leased  to  A. 
certain  land,  for  a  term  of  five  years,  for  an  annual  rent  of  $1,400  ;  that 
notes  were  given  by  A.  for  the  yearly  instalments  of  rent,  and  that  t1io 
note  sued  on  was  the  third  of  the  series  ;  that,  by  the  contract,  B. 
agreed,  but  failed,  to  enclose  the  land  with  ago<)d  and  substantial  fence  ; 
that  A.  had  paid  the  first  two  of  said  notes,  but  that  the  rental  value  of 
the  land  was  greatly  decreased  by  the  failure  of  B.  to  construct  such  fence. 
Two  paragraphs  of  reply  were  filed:  First,  that  before  A.  entered  upon  the 
land  B.  had  enclosed  it  with  what  he  intended  for  such  a  fence  as  provid- 
ed for ;  that  A.  took  possession  of  the  land  with  a  full  knowledge  of  the 
character  of  the  fence,  and  used  said  land,  and  paid  the  first  two  notes 
given  for  yearly  rent,  and  is  estopped  from  claiming  any  failure  of  con- 
sideration ;  Second,  that  B.  employed  A.  to  construct  said  fence  enclosing 
said  land,  and  furnished  the  materials  for  constructing  a  good  and  sub- 
stantial fence  ;  that  A.  informed  B  that  he  had  constructed  such  a  fence, 
and  took  possession  of  the  land  under  said  contract,  etc. 
HM,  that  both  paragraphs  of  reply  set  up  facts  showing  an  acceptance  by  A., 
as  sufficient,  of  the  work  alleged  to  nave  been  done  by  the  payee  of  the 
note,  and  a  waiver  of  any  claim  for  damages  Sn  account  of  any  supposed 
deficiency  in  said  work.  Heath  v.  West,  648 

6.  Same  — Evidence. — Occupancy  of  Land. — Acceptance. — Under  the  above 
contract,  the  mere  occupancy  of  the  land  by  A.  would  not  be  sufficient 
to  show  an  acceptance  by  him  of  the  work  done  by  B.  as  a  full  compli- 
ance with  the  contract,  but  it  would  be  a  circumstance  tending  to  show 
such  acceptance,  and  proper  to  be  considered  by  the  jury  in  connection 
with  other  evidence.  lb. 

6.  Same.^ Parol  Evidence. —  Written  Agreement. — The  lease,  in  such  case, 
being  silent  as  to  what  or  how  much  fencing  would  be  necessary  to  in- 
close the  land  in  the  manner  contemplated  oy  the  parties,  it  was  not 
error  to  permit  B.  to  testify  that  he  and  A.  went  over  the  land,  before 
the  lease  was  executed,  and  agreed  as  to  what  fences  would  have  to  be 

built.  Tb. 

• 

7.  Same. — Question  for  Jury. — In  such  case,  it  was  for  the  jury  to  deter- 
mine what  would  constituted  good  and  substantial  enclosure  of  the  land. 

/*. 

8.  Construction  of  Contract — Admission  against  Interest. — Each  party 
must  be  held  to  the  construction  of  a  contract  which  his  own  conduct  has 
placed  upon  it,  when  such  conduct  operates  as  an  admission  against  his 
interests.  lb. 

9.  Explaining  Written  Contract  by  Parol  Evidence.^  It  is  not  a  general 
rule  of  law  that  oral  evidence  may  be  considered  by  a  jury  to  explain  a 
written  contract.  That  can  only  be  done  in  a  special  and  limited  class  of 
cases.  lb. 

10.  Executory  Contract. — Measure  of  Damages  for  Breach  of. — "Where  a  party 
has  been  wrongfully  deprived  of  the  profits  of  an  executory  contract,  be 
may  recover  as  an  equivalent,  and  by  way  of  damages,  the  difference 
between  the  contract  price,  the  amount  which  he  would  have  earned  and 
been  entitled  to  recover  on  performance,  and  the  amount  which  it  would 
have  cost  him  to  perform  the  contract.  Fairfield  v.  Jeffreys^  678 

CONTRIBUTION. 
Surety. — Pleading. — In  a  complaint  by  G.  against  K..  L.  and  F.,  it  was 
alleged  that  theretofore  the  defendant  L.  recovered  a  judgment,  by  de- 
fault, against  the  plaintiff,  and,  on  issue  and  trial,  against  the  defendants 
K.  and  F.,  in  a  certain  sum,  in  an  action  upon  a  promissory  note  exe- 
cuted to  L.  by  F.  as  principal,  and  by  the  plaintiff  and  K.  as  sureties  ; 
that  the  judgment  provided  that  the  sheriff  should  first  exhaust  the 
property  of  the  plaintiff  and  F.  before  resorting  to  the  property  of  K.; 
that  F.  was  at  the  rendition  of  the  judgment,  and  had  continued  to  be, 
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insolvent;  thut  pkintiff  had  been  compelled  to  pay  said  jadgment.    The 
complaint  made  a  copy  of  the  judgment  an  exhibit  and  prayed  for  judg- 
ment against  K.  by  way  of  contribution. 
Ileld^  that  the  complaint  is  good,  and  that  it  was  error  to  sustain  K.'it  demur- 
rer thereto  for  the  want  of  facts.  Qithena  v.  Kimtwr,  362 

CONVERSION. 
See  Decspbnts*  Estates,  1  ;  Estoppel.  1  ;  Mibtaks,  2  ;  Mortgaqk,  9 ; 

Set-Off. 

1.  Pleading. — Where  a  complaint  charges  the  defendant  with  having  con- 
verted to  his  own  use  certain  money  and  notes  of  the  plaintiff,  a  wrong- 
ful and  unlawful  appropriation  of  such  money  and  notes  is  thereby  im- 
plied, and  the  complaint  is  sufficient.  Reish  v.  Reynolds,  561 

2.  Same. — Demand. — Where  a  conversion  of  property  is  charged,  a  demand 
need  not  also  be  alleged.  Jb. 

CONVEYANCE. 

See  Covenant;  JuDaMEX-r  1;  Judicial  Sale;  Mortqage, 7  to  11;  Name; 

,  Promissory  Note,  10. 

1.  Imptrfeci  Dcscriptwn. — Action  to  Recover  Purchase- Money. — Tender, — 
Where  a  deed  attempting  to  convey  real  estate  contains  such  an  imper- 
fect and  erroneous  aescripiion  as  to  pass  no  title  to  the  grantee,  and 
where  it  appears  that  the  conveyance  is  to  precede  the  payment  of  the 
purchase-money,  a  good  and  sufficient  deed  must  be  made  and  tendered 
oefore  the  commencement  of  any  suit  for  the  recovery  of  the  purchase- 
money.  Overly  v.  Tipton^  410 

2.  Same^ —  Vendor^a  Lien  — Reformation  of  Deed. — Parties. — Upon  the  death 

of  the  grantor,  in  such  case,  without  having  executed  ana  delivered  a 
proper  deed  to  the  grantee,  the  le^al  title  to  the  real  estate  descends  to 
his  widow  and  heirs  at  law  ;  and,  m  a  suit  by  the  administrator  of  such 
grantor  to  collect  the  purchase-money  and  to  enforce  an  alleged  vendor's 
lien,  and  asking  also  for  a  reformation  of  the  deed,  such  widow  and  heirs 
are  necessary  parties  defendants  ;  but,  it  being  averred  in  the  complaint 
that  the  grantee  had  died  leaving  no  personal  estate  to  be  administered, 
his  administrator  is  not  a  necessary  party  defendant.  R. 

8.  Same.— 'Pleading. — A  complaint  to  reform  a  deed  will  be  bad  on  a  de- 
murrer for  the  want  of  facts,  if  a  copy  of  such  deed  is  not  made  part  of 
the  complaint.  lb. 

COPY. 
See  Contribution  ;  Conveyance,  8  ;  Injunction,  2  ;  Pleading,   1,  2 ; 

Promissory  Note,  8, 16 

CORPORATION. 

1.  Subscription  of  Stock  to  Preliminary  Articles. — Contract. — Estoppel. — 
A  subscription  of  stock  to  preliminary  articles  of  association,  not  pur- 
porting to  be  a  contract  with  an  existing  corporation,  does  not  estop 
the  subscriber  to  afterward  deny  the  existence  of  the  corporation,  in  a 
suit  upon  the  subscription.  Rikhojf  v.  Broum*s  R.  S.  S.  M.  Co.^  888 

2.  Same — NuL  Tiel  Corporation. — Admission.— In  such  case,  under  an  issue 
of  nul  tiel  corporation^  it  devolves  u]>on  the  plaintiff  to  show  that  the  cor- 
porate organization  has  been  perfected  ;  but  an  agreement  upon  the  trial, 
and  for  the  purposes  thereof,  "  that  fifty  per  centum  of  the  assessment  of 
the  defendant's  subscription  to  the  capital  stock  of  said  company  had  been 
paid,  and  that  the  assessments  and  calls  for  all  the  balance,  in  fiye  differ- 
ent instalments  of  ten  per  centum  each,  have  been  duly  and  legally  made, 
in  accordance  with  the  by-lawsof  said  company,  and  the  laws  of  the  State 
of  Indiana,  the  last  r»f  which  assessments  was  made  more  than  one  year 
ago,  and  that  defendants  were  duly  notified  thereof,  and  a  demand  duly 
made  upon  them  by  the  proper  authority  that  they  pay  their  said  assess- 
ments, which  they  promised  to  do,  but  have  not  done,"  involves  a  clear 
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admission  of  the  full  and  complete  organization  of  the  corporation,  and 
of  the  existence  of  every  fact  necessary  to  such  oi^anization.  lb. 

5.  Same, — Interest  upon  Calls. — The  statute  requires  the  capital  stock  to  be 
paid  into  the  t^ea^ury  of  a  corporation  within  eighteen  months  from  the 
incorporation  of  the  same ;  and«  in  a  suit  to  recover  a  subscripiion  to  such 
stock,  it  is  not  error  to  allow  interest  upon  the  calls  from  the  time  they 
should  have  been  paid.  lb. 

COSTS. 
See  Prosecutino  Attorney;  Supreme  Court,  28. 

1.  Bond. — Applicant  Jor  License  to  Retail  Liquor. — JRemonstrants  — Plead- 
ing.— In  a  suit  by  remonstrants  upon  a  cost  bond  executed  by  an  appli- 
cant for  license  to  retail  intoxicating  liquors,  upon  an  appeal  by  him 
from  a  decision  of  the  county  commissioners  refusing  such  license,  the 
plaintifTs  are  only  entitled  to  recover  for  costs  nuide  by  them  and  for 
which  they  are  liable,  and  the  complaint,  to  be  good,  must  show  these 
facts.  ijoodwin  v.  Smith,  801 

2.  Same. — Special  Finding. — Conclusion  of  Law.—ln  such  case  a  finding  by 
the  court  that  a  certain  amount  of  costs  had  accrued  in  the  previous 
action,  and  that  iudgment  had  been  rendered  in  favor  of  the  plaintiiTs, 
against  the  applicant  in  that  cause,  for  the  costs,  but  not  finding  how 
much  costs  such  plaintiffs  incurred  or  expended,  does  not  justify  the 
conclusion  that  the  defendants  are  indebted  to  the  plain titifs  in  such 
amount.  Jb. 

3.  Party. —  Witness  Fees. — A  party  can  not  claim  witness  feej  in  his  own 
case  unless  ho  be  summoned  by  the  adverse  pariy.  lb. 

4.  Judgment  for  Costs. — A  judgment  in  favor  of  a  party  for  costs  is  as 
much  his  own  property  as  a  judgment  for  a  debt.  Tb. 

b.  Taxing  Fees  by  Clerk. — A  person  who  is  neither  subpoenaed  nor  sworn 
on  the  trial  of  a  cause  can  not  claim  a  witness  fee,  and  the  mere  act  of 
the  clerk  in  taxing  a  fee  for  such  witness  can  not  make  it  valid;  neither 
has  the  clerk  a  right  to  tax  a  fee  for  a  witness  unless  the  witness  clainiB 
it.  lb. 

6.  Costs. — Reduction  of  Judgment  on  Appeal  from^  Justice  of  Pemce  to  Circuit 
Court. — Pleadtna. — Practice. — Wheie    a    defendant   appeals   from   the 

judgment  of  a  justice  of  the  peace  to  the  circuit  court  and  therein  re- 
duces the  judgment  more  than  five  dollars,  he  is  entitled,  under  sec.  70, 
2  R.  S.  1876,  p.  627,  to  recover  his  costs  in  such  court ;  and  the  fact  that 
Buch  defendant  is  permitted  to  amend  his  set-oflf,  in  the  circuit  court,  by 
adding  a  bill  of  particulars,  docs  not  affect  the  case. 

Anthony  v.  Fvlhari,  659 

COUNTER-CLAIM. 
See  Partition. 

COUNTY  AUDITOR. 
See  County  Com  mission  erjs,  9. 

COUNTY  CLERK. 
See  Clerk 

COUNTY  COMMISSIONERS. 
See  Liquor  Law,  4. 

1.  Absence  of  Papers^  on  Appeal  — Dismissal  of  Appeal. — Practice  — The 
absence  of  material  papers  in  a  cause  appealed  from  a  board  <»r  county 
commissioners  to  the  circuit  cowrt  is  ground  for  a  motion  to  cause  them 
to  be  supplied,  but  not  to  dismiss  the  appeal.         Board,  etc ,  v.  Locb,  29 

2.  Dejectwe  Ajtpeal  Bond. — The  fact  that  the  appeal  bond  given  on  appeal 
from  a  board  of  commissioners  to  the  circuit  court  is  made  payable  to 
the  county,  instead  of  to  the  board  of  county  commit^sioners,  is  not 
ground  for  dismissing  the  appeal,  but  may  be  reached  by  motion.       lb. 
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8.  Complaint. — Names  of  Parties. — An  account  against  a  board  of  com- 
missioners, filed  for  allowance,  was  in  the  form  of  an  ordinary  account, 
specifying  the  county  as  the  debtor  and  the  claimants  in  their  partner- 
snip  name,  but  sworn  to  in  their  individual  names. 

Heldf  that,  on  demurrer,  this  was  sufficient,  both  before  the  board  and  in  the 
circuit  court  on  appeal.  lb. 

4.  Appeal.-— Goods  furnished  for  Pauper. — An  appeal  will  lie  to  the  circuit 
court,  from  the  decision  of  a  board  of  commissioners,  refusing  an  allow- 
ance for  clothing  furnished  for  a  pauper,  on  the  order  of  a  township 
trustee.  Jh. 

5.  Order  of  Board. — Notice  by  Publication. — An  answer  alleging  that  the 
board  had  made,  entered  of  record,  and  by  publication  given  notice  of, 
an  order  that  no  goods  for  paupers  should  be  paid  for  in  the  future,  in 
excess  of  a  specified  amount,  alleging  notice  thereof  to  the  township 
trustee,  but  not  alleging  that  the  claimant  had  notice  thereof  before  the 
goods  were  furnished,  is  insufficient.  lb. 

6.  Refusal  of  Trial  by  Jury. —  Waiver. — Change  of  Venue. — Where  a 
county  is  a  party  to  an  action  for  the  recovery  of  a  money  judgment, 
pending  in  a  court  of  that  county,  and,  refusing  to  take  a  change  of 
venue,  persistently  challenges  all  jurors  empanelled  in  the  action,  for 
cause,  the  court  niay  disregard  its  demand  for  a  trial  by  jury,  and  try 
the  cause  itself.  Jb. 

7.  Bui  for  Public  Work. — Bond. — Resident  FreehoUier. — Constrttetimi  of 
Statute. — The  provision  in  section  1  of  the  act  of  March  14th,  1877, 
Acts  1877,  Spec.  Sess.,  p.  29.  that  no  bid  shall  be  received  or  entertained 
by  the  board  of  commissioners  of  any  county  for  the  building  or  rcpiiir- 
ing  of  any  county  building  or  work,  unless  accompanied  with  a  good 
and  sufficient  bond,  '*  signed  by  at  least  two  resident  freeholders  sure- 
ties," means  resident  freeholdeis  of  the  IState,  and  not  of  the  county 
merely.  McCormick  v.  Board,  etc.,  214 

8.  Same. — Amount  of  Bond. — Discretion  of  Cammw»ion«*«.— The  statute 
does  not  prescribe  the  amount  of  the  bond  in  such  case  ;  and  such  bond 
being  authorized  by  law,  and  the  amount  required  not  given,  the  matter 
is  left  %o  the  administrative  discretion  of  the  board  of  commissioners, 
and  can  not  be  reviewed  by  an  appellate  court.  Jb. 

9.  Special  Sessions^  Notice  of. — Powers  of  Auditor. — Under  the  statute  au- 
tnorizing  the  callii^g  of  special  sessions  of  boards  of  commissioners,  1  R. 
S  1876,  p.  350,  note  1,  the  county  auditor  has  the  discretionary  power 
to  determine  finally  and  conclusively,  first,  whether  the  public  interests 
require  a  special  session  ;  second,  whether  the  facts  of  the  particular 
case  will  authorize  and  justify  the  giving  of  six  days'  notice  of  such 
special  session  ;  and,  third,  if  not,  and  an  emergencv  shall  exist  requir- 
ing a  shorter  notice,  what  notice  shall  be  given,  and  when  such  special 
session  shall  begin,  Wilson  v.  Board  of  Chmm'rs,  507 

10.  Power  to  Contract,  Extent  of — The  board  of  county  commissioners  in 
making  contracts  is  confined  to  the  powers  expressly  granted  to  it  by 
the  act  of  its  creation,  and  to  the  implied  powers  incidental  and  neces*- 
sary  to  the  execution  of  such  expressed  powers,  and  the  performance 
of  the  duties  enjoined  upon  it.  For  these  purposes  it  may  make  con- 
tracts and  it  will  be  bound  to  perform  them  the  same  as  individuals. 

Might  v.  Board  of  Oomm^rs,  575 

11.  Same. — Employment  of  Persons  to  atd  State's  Attorneys. — Such  board 
has  no  power  to  employ  a  person  to  aid  the  attorneys  of  the  State  in 
prosecuting,  and  procuring  to  be  prosecuted,  a  person  charged  with  a 
crime.  lb. 

COVENANT. 

See  Mistake,  2;  Mortqaqb,  9;  Statute  ov  Limitations,  4. 
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1.  Breach. — Mistake  in  Deseripiion. — ReformatUm  of  Deed — Tender. — In 
an  action  upon  the  covenants  in  a  deed  of  conveyance  of  real  estate, 
alleging  as  a  breach  that  the  defendant  bad  no  title  to^  and  did  not  put 
the  plaintiff  in  possession  of,  th^  real  estate  described,  an  ans\^er,  alleg- 
ing that,  at  the  time  the  defendant  executed  the  deed,  he  was  the  owner 
of  certain  described  real  estate,  which  he  hud  sold  to  the  plain tiftj  and 
for  the  purpose  of  conveying  which  to  the  plaintiff  the  deed  in  question 
was  made,  but  that  by  a  mistake  of  one  H^  who  drew  up  said  deed,  it 
was  made  to  contain  other  land  than  that  intended  to  be  conveyed,  and 
that  the  defendant  is  ready  to  execute  and  deliver  to  the  plaintiff  a  war- 
ranty deed  for  the  land  intended  to  be  ciMiveyed,  but  not  alleging  how 
the  scrivener  fell  into  the  mistake,  nor  that  it  was  mutual,  is  insuf- 
ficient. Dotoell  V.  Caffnmy  196 

2.  Conveyance  of  Land  in  another  State  — Law  of  Place.— In  1862,  F.  con- 
veyed certain  lund  situate  in  Minnesota  to  K.,  by  a  deed  in  the  form 
prescribed  by  the  statute  of  Indiana.  Afterward  K.  convej'ed  the  land 
to  P.,  by  a  deed  in  the  old  form,  with  all  the  upual  covenants  Both 
deeds  were  executed  and  delivered  in  Indiana,  where  all  the  parties  re- 
sided. H.  had  owned  the  land  and  mortgaged  it  to  D.,  in  1857;  the 
latter  subsequently  foreclosing  his  mortgage  and  becoming  the  purchaser 
of  the  land,  of  which  he  took  possession. 

HeUlf  that,  as  P.  can  maintain  an  action  against  F.  only  upon   some  cove- 
nant runnincr  with  the  land,  and  as,  in  determining  whether adeed  con 
tains  such  a  covenant,  the  lex  ret  slice  governs,  said  P.  has  no  right  of 
action  against  P.  Fisher  v.  Parry,  466 

CRIMINAL  LAW. 

8ee  Amendment  of  Statute  ;  Habeas  Corpus  ;  Liquor  Law;  Pbobb- 

cuTiNo  Attorney. 

1.  Record. — Indictment. — An  indictment  and  all  its  endorsements  consti- 
tute a  part  of  the  record  in  a  criminal  prosecution.       Clare  v.  State,  17 

2.  Same. — Return  of  Indictment. —  Grand  Jury. — The  record  in  a  criminal 
prosecution  showed  that  on  a  certain  judicial  day  of  a  certain  term  of 
the  court  below,  before  the  judge  of  that  court,  the  grand  jury  presented 
and  filed,  as  true  hills,  certain  indictments  by  their  numbers,  followed 
by  copies  of  the  same;  and  that  the  clerk  had  endorsed  upon  the  indict- 
ments the  words  "  Filed  in  open  court,''  etc.,  with  the  date. 

Held,  that  the  record  shows  that  the  indictments  were  ''duly  returned  into 
open  court,  and  filed  by  the  clerk  "  lb. 

5.  Same. — Arraignment. — Reading  Indictment  to  Defendant. — When  the 
record  showd  the  arraignment  and  plea  of  the  defendant,  it  necessarily 
shows  that  the  indictment  was  read  to  him.  lb. 

4,  Assault  and  Battery  with  Intent  to  Rob. — lime  and  Place. —  Value. — De- 
scriptldn  of  Property  — An  indictment  charged,  that,  at^  etc.,  on,  etc., 
the  defendant,  "in  a  rude,  insolent  and  angry  manner,  did  unlawfully 
touch  one"  J.  M.,  **  with  intent  forcibly  and  feloniouslv,  by  violence  and 
putting  him  in  fear,  to  take  from  his  person  the  goods  and  chattels  of 
him,  the  said  "  J.  M .  etc. 

Held,  that  the  indictment  sufficiently  charges  an  assault  and  battery,  with 
intent  to  commit  robbery.  * 

Held,  also,  that  it  sufficiently  charged  the  "time  and  place  " 

Held,  also,  that  it  was  not  necessary  to  describe  the  ''goods  and  chattels" 
mentioned,  nor  (as  a  value  is  imported  by  these  words)  to  allege  their 
value.  Buntin  v.  State,  88 

6.  Recalling  Jury  to  withdraw  Erroneous  Instruction — After  a  jury  had 
retirt'd  to  consult  as  to  their  verdict,  the  court  recalled  them  into  open 
court,  and,  in  the  presence  of  the  defendant,  withdrew  an  erroneous  in- 
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Btruction  given  to  them  before  retiring,  and  gave  them  a  proper  tnstruo- 
tion  upon  the  subject  covered  by  that  withdrawn.  ^ 
Heldj  that  there  was  no  error.  '  .  /6. 

6.  Carryi7}g  off  Gi'owing  Crop  — Description  of  LantU. — An  indictment 
under  ^ection  76  of  the  act  defining  misdemeanors,  2  R.  S.  1876,  p.  481, 
need  not  describe  lands  alleged  to  nave  been  entered  upon,  more  fully 
than  as  the  lands  of  the  owner,  with  their  location,  etc. 

Johnson  v.  Stafe^  48 

7.  Some. — Ghrowing  C<ym. — Ripe  Com  — An  indictment  under  such  section 
for  pulling  uffand  Ccirrying  away  com  must,  to  be  sufficient,  allege  that 
the  corn  was  ^otom^  on  the  stalk  or  green.  Pulling  off  and  carrying 
away  ripe  corn  on  the  stalk  is  punishable  under  section  14  of  the  mis- 
demeanor act.  lb. 

8.  Keepb>g  Gaming  House. — An  indictment  charged  that,  at.  etc.,  on  acer- 
tain  day  *'and  on  divers  other  days  between  said  dav"  and  the  return- 
ing of  the  indictment  the  defendant  ** did  then  and  there  unlawfully 
keep  a  certain  building,  arbor,  booths  shed  and  tenement,  to  be  used  for 
gaming,  and  then  and  there  unlawfully  suffered  "  certain  pensons  ijamed 
and  others  unknown  **  to  play  at  a  certain  game  of  cards  called  *poker/ 
for  monev  and  other  articles  of  value." 

Heldj  that  the  indictment  is  sufficient.  Padgett  v.  State^  46 

9.  Evidence  — Qaniivg  on  Defendant s  Premises  without  his  KnoicLedge, — 
A  conviction  in  such  case  will  not  be  sustained  on  proof  that  gaining 
was  carried  on  by  third  persons,  on  the  premises  of  the  defendant,  with- 
out his  knowledge.  76. 

10.  Proof  of  Ckarojcter  as  a  Defence, — "Where  the  defendant  in  a  criminal 
prosecution  introduces  evidence  of  his  eood  character,  as  a  defence,  the 
evidence  should  be  limited  to  that  particular  trait  of  character  having 
relevancy  to  the  crime  charged.  State  v.  Bloom,  54 

11.  Same — Larceny — //on€«<w.— Proof  of  character,  as  a  defenco  in  a  pros- 
ecution for  larceny,  should  be  confined  to  the  defendant's  character  fur 
honesty.  lb. 

12.  Aiding  Prisoner  to  Escape  — A.n  indictment  for  aiding  in  the  escape  of 
a  prisoner  who  was  in  the  custody  of  a  sheriff  on  a  warrant  issued  on 
an  indictment  for  a  felony  need  not  set  out  the  latter  indictment,  it  be- 
imr  sufficient  to  merely  set  out  the  substance  of  the  fplony  for  which  the 
prisoner  was  held  to  answer.  Gunyon  v.  State,  79 

18.  Larceny  by  Bailee. — Evidence  of  Intent. — Statetnents  of  Defendant — 0» 
the  trial  of  a  defendant  indicted  for  larceny,  wherein  the  evidence  es- 
tablished that  the  defendant  had  borrowed'the  chattel  alleged  to  have 
been  stolen,  to  take  it  to  a  certain  place,  and  that  he  had  then  gone  to  a 
different  place  and  there  sold  the  chattel  and  used  the  proceeds,  it  was 
competent  for  the  defendant  to  prove,  as  bearing  on  his  intent  in  bor- 
rowing the  chattel,  that  he  had  previously  arranged  to  eo  with  another 
to  such  first  mentioned  place,  and  that  he  did  not  go  there  because  of 
the  fact  that  such  other  person  was  prevented  by  sickness  from  going 
with  him.  Gri^nes  v.  State,  198 

14.  Disturbance  of  Religious  Meeting. — Evidence, — In  a  prosecution  under 
section  1,  2  R.  S.  1876,  p.  472,  for  disturbing  a  religious  meeting,  the 
State  is  not  limited  to  proof  that  the  defendant  disturbed  the  collection 
of  inhabitants  referred  to  in  the  indictment,  while  they  were  engaged  in 
religious  worship,  but  is  entitled  to  show  any  thing  which  such  defend- 
ant did  tending  to  make  a  disturbance  at  any  time  while  the  congrega- 
tion remained  ai5sembled  together  after  having  met  for  religious  worship. 
The  protection  of  the  statute  does  not  cease  with  the  benediction  of  the 
minister,  but  continues  until  an  actual  dispersion  takes  place. 

State  V.  Lush,  264 
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15.  Appeal  by  State.  ^Reserved  Question. — Supreme  Court — ^Where,  in  a 
criminal  case,  the  State  appeals  to  the  Supreme  Court  upon  a  specific 
question  reserved  under  the  provisions  of  section  150,  2  R.  S.  1876,  p. 
411,  such  court  is  not  authorized  to  consider  any  question  other  than  the 
one  so  reserved,  upon  such  appeul.  lb, 

16.  Trespass. — Section  76  of  thA  Misdemeanor  Act. — Affidavit  and  Informa- 
tion.— Section  76  of  the  misdemeanor  act,  2  R.  S.  1876,  p.  481,  provides 
that  **Any  person  who  shall  unlawfully  go  upon  the  lands  of  another, 
and  any  person  who  shall  unlawfully  pull  olf,  or  pull  off  and  carry  away 
♦  *  any  fruit  on  the  tree,  *  *  of  the  value  of  ten  cents,  or  upwards, 
the  property  of  another,  shall  be  fined,'*  etc. 

Heldy  that  the  unlawful  going  upon  the  lands  of  another  is  an  essential  in- 
gredient in  any  ofifence  defined  by  said  section,  and  must  be  averred  in 
the  affidavit  and  information  charging  such  offence.     State  v.  Scott,  267 

17.  Defendant  as  Witness. — Itnpeachment. — Character  for  Ti-utk. — Where  a 
defendant  in  a  criminal  case  elects  to  testify  in  his  own  behalf,  he  oc- 
cupies the  position  of  both  defendant  and  witness,  and  assumes  the 
rights,  privileges  and  disabilities  which  respectively  attach  to  both  these 
relations  to  the  cause.  He  forfeits  no  rieht  which  has  already  attached 
to  his  character  as  defendant,  but  simply  in  addition  thereto  becomes 
also  a  witness  in  the  cause.  In  his  capacity  as  a  witness  he  testifies  under 
the  same  general  rules  which  govern  other  witnesses  in  criminal  causes, 
and,  while  his  general  moral  character  can  not  be  Httacked  for  the  pur- 
pose of  his  iropeachment,  his  character  for  truth  may.    State  v.  Beal^  846 

18.  Assault  with  Intent  to  Kill — ^^ Feloniously*^  equivalent  to  ^^ Unlawfully.^* 
Where  an  assault  with  intent  to  kill  is  charged  in  an  afiidavit  and  in- 
formation to  have  beon  made  "  feloniously,"  it  is  not  necessary  to  allege 
that  it  was  made  "  unlawfully,"  as  the  former  word,  in  that  connection, 
includes,  and  is  the  equivalent  of,  the  latter.  Shinn  v.  State,  423 

19.  Same, — Criminal  Pleading — It  is  sufficient  to  charge  such  ofience  in  the 
language  of  the  statute  creating  and  defining  it.  lb, 

20.  Same.— Jurisdictional  Facts.— "When^  the  information  for  such  a  felony 
alleges  that  the  defendant  "  is  now  in  custody  of  the  sheriff*  of  said 
county  to  answer  said  charge,  and  the  grand  jury  of  said  court  and 
county  is  not  now  in  session,"  it  states  jurisdictional  facts  sufficient  to 
bring  the  case  within  the  first  clause  of  the  act  of  March  29th,  1879, 
Acts  1879,  p.  143,  providing  what  felonies  may  be  prosecuted  by  affida- 
vit and  information.  lb, 

21.  Same. — Instruction  — Supreme  Court. — Practice. — Where  the  evidence 
is  not  in  the  record,  the  Supreme  Court  can  not  hold  erroneous  an  in- 
struction which  tells  the  jury,  in  a  prosecution' for  assault  with  intent  to 
kill,  that  the  intent  con.'ititutes  the  gist  of  the  crime,  and  that,  *Mn  de- 
termining the  intent  of  the  defendant  to  commit  the  felony,  it  is  proper 
for  you  to  consider  the  acts  done,  the  words  spoken  and  the  instrument 
used  by  the  defendant  in  making  the  assault.  If  a  deadly  weapon  was 
used,  the  intent  may  be  inferred  by  you."  lb. 

22.  Same. — Refusal  to  give  Instruction.— Presumption. — When  the  evidence 
is  not  in  the  record,  the  refusal  of  the  court  to  give  an  instruction  to  the 
jury  will  be  presumed  to  have  been  correct.  lb. 

23.  Assault  and  Battery. — Conviction  before  Jtistice  of  Peace^  Fraudulently 
Procured  by  Defendant^  no  Bar  to  Indictment.—  Where  a  person  has 
fraudulently  procured  himself  to  be  complained  of,  before  a  justice  of 
the  peace,  for  an  assault  and  battery,  and  to  be  arrested  on  a  warrant, 
and  has  voluntarily  submitted  to  a  conviction  on  such  complaint,  for  the 
purpose  of  avoiding  the  efi*ect  of  a  subsequent  complaint,  made  by  the 
injured  party,  which  he  believed  or  had  reason  to  believe  would  be 
made  against  him,  such  conviction  is  no  bar  to  a  subsequent  indictment 
for  the  same  ofifence.  Watkins  v.  Staief  427 
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24.  Same  — Penalty. —  When  Conviction  not  deemed  FrauduUnt — Undor  the 
statute  of  this  State,  the  legal  penalty  for  an  assault  and  battery  is  a  fine 
in  any  sum  **  not  exceeding  one  thousand  dollars,  to  which  may  be  added 
imprisonment  not  exceeding  six  months."  2  K.  S.  1876,  p.  459,  sec.  7. 
Therefore,  in  such  case,  the  rule  can  not  apply,  that  when  the  legal  pen- 
alty is  exact  and  certain,  and  a  person  who  carries  on  a  proseculiMi 
against  himself  has  borne  it  in  full,  the  judgment  will  not  be  deemed 
fraudulent  in  law.  /6. 

CKOSS-EXAMINATION. 
See  Bastardt,  2  to  4. 

DAMAGES. 

See  Attorney's  Fesb  ;    Delivery  Bond,  2 ;    Estoppel,  2  ;   Excxssiye 

Damages  ;  Marriage  Promise,  4 ;  Measure  of  Damages. 

DECEDENTS'  ESTATES. 
See  Judicial  Sale,  4  ;  Widow,  8,  4. 

1.  Executor  De  Son  Tort  —  Widow. —  Will. — Conversion. — Where  a  hus- 
band, by  his  last  will,  devises  and  bequeaths  all  his  estate,  real  and  per- 
sonal, to  his  widow,  and  such  widow,  without  probating  said  will  in  the 
proper  court  and  without  administration  of  the  said  estate,  takes  posses- 
sion of  and  converts  to  her  own  use  all  said  estate,  she  becomes  an  execu- 
trix de  son  tori  and  is  chargeable  as  such.  McCoy  v.  PaynCy  327 

2.  Same. — Grediior, — Under  section  15  of  the  decedents'  estates  act,  2  K  S. 
1876,  p.  495,  the  creditor  of  a  decedent  is  not  authorized  to  maintain  a 
personal  action,  or  recover  a  personal  judgment,  against  an  executor  die «mi 
tort  of  such  decedent's  estate.  The  liability  of  such  an  executor  is  not  to 
the  creditor,  but  to  the  decedent's  estate  and  his  personal  representatives  ; 
and,  although  the  creditor  may  sue  such  an  executor,  he  can  not  recover  a 
personal  judgment  for  his  debt  against  him,  but  can  only  compel  him  to 
account  to  the  proper  court  for  the  full  value  of  the  decedent's  property, 
with  which  he  has  unlawfully  intermeddled,  with  ten  per  oentum  thereon. 

lb. 

8.  Same. — Collection  ij  Claim  against  Estate. — Under  the  law  of  this  State, 
the  creditor  of  a  decedent  can  collect  his  claim  against  the  decedent's  es> 
tate.  by  and  through  an  administration  thereof,  and  in  no  other  way, 
where  his  claim  is  nut  secured  by  a  mortgage  or  specific  lien  on  particu- 
lar property  ;  and.  without  such  administration,  he  can  not  recover  his 
claim  from  the  widow,  heirs,  devisees  or  legatees,  or  even  from  an  exec- 
utor de  son  tort.  lb. 

4.  Same — Joint  Promissory  Note. — Surety. — Contract. — Actions  that  Sur- 
vive.— Under  the  provisions  of  sections  782  and  788  of  the  practice  act,  2 
R.  S.  1876,  p.  809  all  causes  of  action  founded  on  contract,  except  in  the 
case  of  a  promise  to  marry,  survive  in  this  State,  and  may  be  Drought 
by  or  against  the  representatives  of  the  deceased  party ;  therefore,  up- 
on the  death  of  one  who  had  signed,  as  surety  only,  a  joint,  but  not  sev- 
eral, promissory  note,  the  estate  of  such  deceased  surety  will  not  be  dis- 
charged from  liability  on  such  note,  but  the  cause  of  action  thereon  sur- 
vives against  the  personal  representatives  of  such  surety.  lb. 

5.  Competency  of  Witness. — Administrator. — Where  A.  is  a  party  defend- 
ant, both  personally  and  as  administrator  of  the  estate  of  B.,  and  the 
issue  in  thecauseis  between  the  estate  of  O.  as  plaintiff,  and  the  estate  of 
6.  and  A.  personally,  as  defendants,  and  no  judgment  can  be  rendered 
in  the  case  except  either  for  or  against  the  estate  of  B.,  or  fur  or  against 
the  estate  of  C,  A.  is  not  a  competent  witness,  unless  required  to  testify 
by  the  opposite  party  or  by  the  court  trying  the  cause. 

Carter  v.  Zenblin,  486 

6.  Same. — Judgment. — Supreme  Court. — Non-Available  Error. — Practice. — 
In  such  case,  the  failure  of  the  court  to  render  judgment  against  A,  as 
administrator,  although  such  judgment  would  have  been   proper,  is  not 
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available  in  the  Supreme  Court  to  reverse  a  judgment  properly  rendered 
against  A.  personally,  particularly  when  no  motion  for  judgment  against 
A.,  as  administrator,  and  no  objection  to  the  judgment  as  rendered,  were 
made.  lb, 

DBED. 

See  CONVKYAKCB. 

DEFAULT. 
See  Practick,  5. 

DELIVERY. 
See  Insubanck,  1. 

DELIVERY  BOND. 

1.  Complaint  by  Execution  Plaintiff'. —  Words  and  Phrases. — In  an  action 
on  a  delivery  bond,  an  allegntion  that  the  execution  defendant  had 
failed  to  deliver  the  property,  or  to  "  pay  the  cash  value  thereof,"  is 
equivalent  to  an  uvermeDt  of  a  failure  to  pay  over  the  *^  appraised  ** 
value  of  property  which  has  been  appraised  or  the  "  fair  "  value  where 
no  appraisement  has  been  made.  Hunter  v.  Brovm,  225 

2.  Same. — Damagejt. — No  more  than  sufficient  to  satisfy  the  execution  and 
10  per  cent,  additional  can  be  recovered  in  such  action.  lb, 

8.  Same — An  averment  in  the  complaint  that  the  execution  remains  un- 
satisfied is  a  sufficient  averment  that  it  remains  unpaid.  lb. 

4.  Same. — Demand. — Demand  for  delivery  of  the  goods  need  only  be  made 
where  their  surrender  is  desired  before  the  day  specified  in  the  bond.  lb, 

DEMAND. 
See  CoNYERSiON,  2  ;  Delivery  Bond,  4  ;  Marriage  Promise,  1. 

DEMURRER. 
See  Guardian  and  Ward,   1 ;  Mistake^  3  ;  Pleading,  6  ;  Practice,  4, 
7,   11 ;  Proceedings  Supplementary,  1 ;   Promissory  Note,  16  ; 
Statute  of  Limitations,  3. 

DESCENTS. 

See  Will. 

DESCRIPTION. 
See  Cities  and  Towns,  2  ;  Covenant,  1  ;  Criminal  Law,  4,  6  j  Mort- 
gage, 9 ;  Sheriff's  Sale. 

DILIGENCE. 
See  Promissory  Note,  2. 

DIRECTORS. 
See    Northern  Prison. 

DISMISSAL. 
See  County  Commission er.s,  1,  2. 

DISMISSAL  OP  ACTION. 
See  Mortgage,  4. 

DISMISSAL  OP  APPEAL. 
See  Supreme  Court,  12. 

DISTURBING  RELIGIOUS  MEETING. 
See  Criminal  Law,  14 

DITCHES  AND  DRAINS. 

See  Stattttk  ok  Limitations,  1. 

Draining  Association. — Aciio7i  by,  against  MembeTfjor  Assessment. — Defence. 
— Case  Distinguished. — In  an  action  by  a  draining  association,  against 
one  of  its  members,  to  collect  an  assessment  against  his  lands  for  the 
benefit  of  the  association,  his  only  defence  to  the  assessment  is  restricted, 
by  section  21  of  the  act  of  March  10th,  1873, 1  R.  S.  r876,  p.  418,  to  the 
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amount  thereof.    Swinney  v.  The  Ft  Wayne,  eie.,  R,  JR.  Co.,  69  Ind.  205, 
distinguished.  JAberiy  Twp.  D.  Astfn  v.  Brumbmck^  98 

DOMICILE. 
See  Tax,  1,  2. 

EASEMENT. 
Definition  of. — Inairuniion. — The  use  and  enjoyment  of  a  right  of  way  over 
tlie  land  of  another  for  twenty  years  must,  to  constitute  an  easement, 
have  been  adverse,  under  a  claim  of  right,  exclusive,  continuous  and  un* 
interrupted,  besides  being  with  the  knowledge  and  acquiescence  of 
the  owner  of  the  estate  over  which  the  easement  is  claimed  ;  and  an 
instruction  which  does  not  so  define  it  will  be  conpidered  erroneous. 

MeCardU  v.  Barricklmo,  356 

ESCAPE. 
See  Criminal  Law,  12. 

ESTOPPEL. 
See  Contract,  4 ;  Corporation,  1  ;  Former  Adjudication  ;  Guabdiak 

AND  Ward,  3  ;  Promissory  Note,  5. 

1.  Convergion  and  Sale. — Estoppel  in  Pais  — Agent. — In  an  action  against  A. 
and  a  bank,  to  recover  for  certain  personal  property,  alleging  conver- 
sion and  sale,  A.  answered  that,  at  the  time  of  such  alleged  conversion 
and  sale,  he  was  president  of  his  codefendant,  the  bank,  and  that,  in  the 
matter  complained  of,  he  had  acted  only  as  the  agent  of  such  bank  ;  that 
previously  thereto  the  plaintiff  had  owned  and  operated  a  distillery  situ- 
ated upon  real  estate  belonging  to  him  ;  that  the  articles  of  property  de- 
scribea  in  the  complaint  were  fixtures  attached  to  such  distillery  ;  *that, 
prior  to  the  taking  and  sale  of  said  articles  of  property,  the  distillery  was 
consumed  by  fire,  leaving  said  property  in  the  ruins  ;  that,  while  in  this 
condition,  the  United  States  govern  ment  had  seized  the  real  estate,  fixtures 
and  personal  property  for  violations  of  the  revenue  laws  and  for  taxes  and 
penalties  due  the  United  States,  and  sold  the  same  at  public  sale  to  the 
Dank,  the  latter  receiving  a  deed  therefor  and  goin^  into  possession  ;  that, 
at  the  time  the  bank  went  into  possession,  the  plaintifl*  had  done  nothing 
to  change  the  fixtures  into  personal  property,  and  that  thereafter  said  bank 
invited  the  plaintifi"  to  go  upon  the  real  estate  and  take  from  it  all 
property  that  might  belong  to  him,  which  he  did,  leaving  the  property 
named  in  the  complaint,  which  A.,  acting  for  the  bank,  subsequently  sold. 

Held^  that  the  facts  set  up  in  this  answer  are  not  sufficient  to  constitute  an 
estoppel.  Colter  v.  CaUoway,  219 

2.  Damages. — hyury  to  Properly  by  Adjacent  Mill. — License. — The  fact 
that,  at  the  time  A.was  engaged  in  the  erection  of  agrist-mill  ai)d  machin- 
ery seventy-five  feet  from  B.'s  house,  the  latter  stood  by,  and,  without 
objection,  encouraged,  advised,  directed,  assisted  in  and  consented  to  the 
erection  of  said  mill  and  machinery,  will  not  estop  him  to  afterward 
maintain  an  action  to  recover  damages  for  injuries  to  his  property,  and 
his  enjoyment  thereof  as  a  home,  resulting  from  the  erection  and  oper- 
ation  of  said  mill,  nor  can  a  license  to  commit  such  injuries  be  implied 
from  such  conduct  on  the  part  of  B.,  unless  he  knew  or  could  have 
foreseen  that  such  injuries  would  necessarily  result  from  the  erection 
and  operation  of  said  piill.  Hudson  v.  Densmore,  391 

8,  Same. — Evidetice. — Upon  the  trial  of  such  cause^  the  testimonj-  of  a  wit- 
ness for  the  defendant,  that,  for  two  and  one- half  years  last  past,  said 
witness  had  lived  within  forty  feet  of  a  planing  mill,  and  within  one 
hundred  feet  of  another  mill,  in  each  of  which  an  engine  of  the  same 
manufacture  and  power  was  used,  and  that  the  steam  therefrom  had 
never  dampened  or  wet  his  dwelling-house  or  clothini^.  or  affected  the 
health  of  his  family,  or  interfered  with  the  comfortable  enjoyment  of 
his  property,  would  be  incompetent  and  irrelevant.  /6. 
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EVIDENCE. 

See  Amtendment;  Bastardy,  2,  8,  G;  Contract,  6to  9  ;  Criminal  Law, 
9  to  11, 13, 14, 17;  Estoppel,  3;  Liquor  Law,  8;  Marriagr  Promi&k, 
3;  Mistake,  4;  Mortqaqe,  8,  9;  Praciick,  6,  9,  10;  Promissory 
Note,  8;  Statute  of  Limitations,  2;  Supreme  Court,  4  to  6; 
Vendor's  Lien. 

1.  Partnership. — Action  agaiytst  fsumvijig  Partner  and  Administrator  of 
Decease'^,  on  PromiMory  Note. — Plaintiff  a  Competent  Witness — In  an 
action  on  a  promissory  note  alleged  to  nave  been  executed  by  a  copait- 
nership,  brought  by  the  payee  against  the  surviving  partner  and  the  ad- 
ministrator or  the  deceosed  partner,  wherein  the  administrator  answers 
by  an  unverified  general  denial,  and  the  surviving  partner  by  a  verified 
denial)  the  plaintiff  is  a  competent  witness  on  the  latter  issue. 

Dodds  V.  Rogers,  110 

2.  Same. — Statements  of  Deceased  Partner. — ^There  being  evidence  tending 
to  establish  the  alleged  copartnership,  it  was  competent  for  tho  plain- 
tiff to  testify  as  to  tne  statements  of  the  deceased  partner  at  the  time 
he  executed  the  note  and  obtained  the  money  for  which  it  was  given,  to 
the  effect  that  the  money  was  for  the  use  of  the  firm.  lb. 

8.  Same — Character  for  Truth. — In  an  impeaching  question  as  to  the  char- 
acter for  truth  and  veracity  of  a  witness  in  the  neighborhood  in  which 
puch  witness  lives,  the  word  general^  preceding  character,  U  an  essential 
requisite.  Meyncke  v.  State,  ex  ret.,  401 

4.  3/ora/ CAarocte?*.— Under  the  statute,  the  general  moral  character  of  a 
witness  may  be  given  in  evidence  in  all  cases  affecting  his  credibility. 
The  common-law  practice  requires  that  such  character  must  relate  to  the 
time  the  v;itness  is  testifying  and  to  the  neighborhood  where  he  resides  ; 
and  the  better  practice  in  such  case  is  to  first  ask  tho  impeaching  witness 
as  to  his  knowledge  of  that  character,  and,  second,  as  to  whether  it  is  good 
or  bad.  lb. 

5.  Order  of  Admission  — Discretion  of  Court  — Practice. — It  is  within  the 
sound  discretion  of  the  court  to  admit  evidence  in  chief,  to    sustain 

'  the  action,  after  the  defendant  has  closed  bis  defence,  when  the  defend- 
ant still  has  an  opportunitv  to  contradict  it ;  and  such  discretion  will 
have  to  be  greatly  strained  before  it  will  become  ground  to  reverse  the 
judgment  Carter  v.  Zenhlin,  436 

6.  Same. — Admission  of  Evidence. — The  admission  of  evidence  over  a  gen- 
eral objection,  no  ground  being  pointed  out,  will  not  be  regarded  as 
erroneous.  Wood  v.  Rice,  320 

EXCEPTION. 

See  Mortgage,  6  ;  Supreme  Court,  8.  13. 

EXCESSIVE  DAMAGES. 
See  Libel,  4  ;  Practice,  2.  3  ;  Railroad.  18  ;  Supreme  Court,  19. 

EXECUTION. 
See  Chattel  Mortgage,  2  ;  Husband  and  Wipe  ;  Payment,  2  ;    Pro- 
ceedings Supplementary  ;  Sheriff's  Sale  ;  Statute  of  Limita- 
tions, 1. 

EXECUTION  DE  SON  TORT. 
See  Decedents'  Estates,  1. 

EXHIBIT. 
See  Copy. 

FEES  AND  SALARIES. 
See    Prosecuting    Attorney. 

1.  AeioJ  1875. — Clerk  of  Circuit  Court — Statute  Construed. — Under  the  fee 
and  salary  act  of  March  12th,  1875,  1  R.  S  187G,  p.  467,  the  clerk  of  a 
circuit  court  is  allowed  no  fees  for  entering  a  cause  on  a  general  index 
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of  causes;  for  entering  thesheriflF's  return  of  the  service  of  a  sunHnon» 
on  the  issue  and  judge's  dockets ;  for  transferring  sheriff's  fees,  for 
mileage  and  service  taxed  on  a  summons,  to  the  fee  book ;  for  regis- 
tering sheriff  *8  fee^i  in  the  register  required  to  be  kept  by  section  8  of 
said  act :  for  entry  to  be  made  on  cash  book  where  fees  in  a  cause 
are  paid  ;  for  entering  an  order  of  sale  on  an  execution  docket  as  a  sep- 
arate charge  ;  or  for  transferring  sheriff's  fees  from  order  of  sale  to  fee 
book.  Hill  V.  Shannofk,  470 

2.  Same. — Under  such  act,  the  clerk  is  authorized  tt)  charge  only  t^n  cents 
for  docketing  an  action  at  the  first  term  it  is  in  court,  and  five  cents  for 
each  subsequent  term.  lb. 

Same. — Under  such  act  the  clerk  is  not  entitled  to  charge  for  entering 
a  cause  on  the  execution  docket,  except  in  connection  with  the  issuance 
of  an  execution  or  order  of  sale,  and  other  duties,  for  all  of  which  only 
one  dollar  could  be  charged.  ik 

4.  Same. — Act  of  1875  Repealed. — Penalties. — The  act  of  1875,  supra^  was 
superseded  and  repealed  by  the  act  of  March  31st,  1879,  Acts  1879,  p. 
180.  without  any  saving  clause  as  to  its  penal  provisions  ;  hence,  none  of 
the  penalties  imposed  by  said  act  of  1875  can  now  be  enforced.  lb, 

FENCE. 
See  Trvspasbino  Animals. 

FOREIGN    CORPORATION. 

See  Insurance,  4. 

FORMER  ADJUDICATION. 

Chattel  Mortgage. — Replevin. — Estoppel. —  Plea  in  Bar. — In  an  action  by  A., 
against  C,  D.  and  E.,  on  a  promissory  note,  and  to  foreclose  a  chattel 
mortgage  given  to  secure  the  note,  both  executed  to  A.  and  B.,  by  C. 
and  £>.,  E.  answered  in  bar  and  estoppel,  that  in  a  former  action  of  re- 
plevin, for  the  possession  of  the  mortgaged  chattels,  brought  by  A.  and 
13.  against  C,  D.,  E.  and  others,  and  based  on  the  same  chattel  mort- 
gage, issue  was  formed  therein  by  the  answer  of  general  denial,  and 
that,  on  a  verdict  for  the  defendants,  and  on  a  special  finding  of  the 
facts,  judgment  was  rendered  for  the  defendants. 

Held,  on  demurrer,  that  the  answers  are  insufficient.  Kramer  v.  MatthetDB,  172 

FORMER  CONVICTION. 
See  Criminal  Law,  23,  24. 

FORMER  RECOVERY. 
See  Former  Adjudication  ;  Railroad,  5. 

FRAUD. 
See  Contract,  2,  3 ;  Criminal  Law,  23,  24 ;  Promissort  Note,  14. 

Fravdulent  Representations — Pleading- — Defence. — An  answer  alleging 
frHudulent  representations  as  a  defence  to  a  promissory  note,  but^  not 
alleging  that  the  defendant  bad  relied  thereon,  i«  insufficient. 

Mcintosh  V.  Rolnson,12Xi 

FREEHOLDER. 
See  County  Commissioners,  7. 

GAMING. 
See  Criminal  Law,  8,  9. 

GOOD- WILL. 
See  Promissory  Note,  9. 

GUARDIAN  AD  LITEM. 
See  Bastardy,  10 

GUARDIAN  AND  WARD. 
1.      Complaint   on    Bond. —  Uneeriairity. — Demurrer. —  Mere  uncertainty  of 
the  breach  alleged,  in  a  complaiRt  on  a  guardian's  bond,   is  reached  by 
motion  and  not  by  demurrer.  Davis  v.  State,  ex  rel^  104 
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2.  Same. — Answer  of  Diatribuiion  and  Paymetii. — lA>sa  of  Report  and 
Vowchere  before  Approval.— X  eettlcment  and  distribution  of  the  funds 
sued  for,  alleged  to  have  been  made  by  the  guardian,  as  sbown  by  a 
teport  and  vouchers,  befctre  submission  thereof  to  the  court  for  approval, 
oonstitute  no  bar  to  a  complaint  on  a  guardian's  bond.  Tb. 

8.  ijervices  of  Ward. — Contract — Estoppel. — Where  a  cuardian  has  knowl- 
edge of  nn  agreement  between  his  minor  ward  and  her  mother  and  a 
third  person,  that  such  ward  shall  serve  such  person  at  a  certain  price  . 
to  be  paid  to  the  minor,  and  allows  such  agreement  to  be  executed,  and 
the  amount  paid  to  the  minor,  without  objection,  he  is  estopped  from 
collecting  the  amount  as  guardian.  Boulton  v.  JUack,  269 

HABEAS  CORPUS. 
Mun/er, — Bail. — Where  a  perion  is  in  custody  under  an  indictment  charg- 
ing murder  in  the  first  degree,  such  person  is  entitled  to  be  admitted  to 
bail,  when  the  evidence,  upon  the  hearing  of  his  petition  for  a  writ  of 
habeas  curpu-i,  shows  that  the  killing  char^^ed  in  the  indictment  was  the 
result  of  a  combat  entered  into  upon  a  sudden  heat  and  without  any 
previous  acquaintance  between  tne  petitioner  and  the  deceased,  and 
when  the  proof  as  to  the  gui!4y  intent  of  the  petitioner  to  take  the  life 
of  the  deceased  is  not  clearly  evident.  Ex  Parte  Hocky  206 

HARMLESS  ERROR. 
See  Dkckdtbnts'  Estates,  6;  Highway,  1;  Practice,  1,  8  to  10,  12. 

HEIRS. 
See  Conveyance,  2;  Mortoaoe,  2. 

HIGHWAY. 

1.  Appeal  to  Oireuii  Court  vacates  Order. — Report  of  Reviewer . — On  appeal 
from  a  board  of  commissioners,  to  the  circuit  court,  from  an  order  for 
the  location  of  a  highway,  the  cause  stands  for  trial  de  noro,  and  the 
overruling  of  a  motion  to  set  aside  the  report  of  reviewers  is  harmless. 

TurUyy.  Oldham.  114 

2.  Same. —  Clerical  Error  in  Petiiion.—  H'ntwcr.— Where  a  mere  clerical  error 
in  the  petition,  in  the  description  of  a  proposed  highway,  is  supplied  by 
the  order  establishing  the  hieh w ay »  and  the  matter  contested  by  the 
remonstrant  is  the  amount  of  damages  claimed  by  him,  objection  on  ac- 
count of  such  error  is  waived.  /&. 

HUSBAND  AND  WIFE. 

See  Judicial  Sale. 

Land  held  by  Entireties. — Crops. — Execution  against  Husband. — A  crop 
raised  on  land  held  by  husband  and  wife  by  entireties  is  held  by  them 
in  the  same  manner  and  subject  to  the  same  law  as  the  land  itself ;  and 
such  crop  is,  therefore,  not  subject  to  levy  and  sale  on  an  execution 
against  the  husband.  Patton  v.  Rankin^  246 

IMPEACHMENT  OF  WITNESS. 
See  Bastardy,  2  to  4;  Criminal  Law,  17;  Etidenck,  8,  4. 

INDEMNITY. 
See  Mortoaoe,  1. 

INDICTMENT. 
See  Criminal  Law,  1  to  4,  6  to  8,  12, 16, 18  to  20,  23;  Liquor  Law,  2. 

INFANT. 
See  Guardian  ad  Litem;  Guardian  and  Ward,  8 

INFORMATION. 
See  Criminal  Law,  16,  18. 

INJUNCTION. 
See  RAiLROAif,  13,  14  ;  Widow,  1. 

1.  Power  of  Common  Pleas  Judge  during  Vacation  of  Oireuii  Court, — Un- 
der section  186  of  the  practice  act,  2  G.  &  H.  181,'  the  judge  of  a  com- 
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iiijn  pleas  court  had  the  power,  >dunng  the  existence  of  common  pleas 
courts,  to  grant  an  injunction  on  a  complaint  pending  in  the  circuit 
court,  in  vacation.  Merrifield  v.  Wesiort,  70 

2.  Complaint  on  Injunciiofi  Bond. — Exhibit. — In  an  action  on  an  injunction 
bond,  the  bond  is  the  foundation  of  the  action,  and  the  complaint  need 
not  set  out  the  record  in  the  injunction  suit,  as  an  exhibit.  fb. 

3.  Same  — Such  complaint  need  not  allege  the  grounds  upon  which  the  in- 
junction was  granted.  fb. 

4.  Same  — Notice  of  Term^  of  Court  —  Vacation. — All  ]>er5ons  are  bound  to 
know  the  times  at  which  a  circuit  court  may  be  in  session.  And,  where 
a  complaint  on  an  injunction  bond  avers  the  granting  of  an  injunction, 
by  a  common  pleas  judge,  in  a  c^iuse  pending  in  a  circuit  court,  at  a 
time  other  than  the  terms  fixed  by  law,  it  sufficiently  appears  that  the 
injunction  was  granted  in  vacation.  lb. 

5.  Same.— Issue  of  Writ — Where  such  a  complaint  alleges  that  the  plain- 
tiff wa^restrained  by  such  injunction,  it  need  not  allege  the  issue  and 
service  of  a  writ  of  injunction.  lb. 

6.  Sheriffs  Sale. — Pleading — Supreme  Court. — Practice.— Where  an  orig- 
inal complaint  asks  that  a  threatened  sheriff's  sale  be  enjoined  as  the 
final  relief  sought,  but  asks  for  no  temporary  injunction  or  restraining 
order,  and  the  cause  is  put  at  issue  by  a  general  denial,  the  dccisioQ  of 
the  court  refusing  the  prayer  of  a  subsequent  supplemental  complaint, 
filed  in  the  afternoon  of  the  day  set  for  the  sale,  for  a  temporary  re- 
straining order,  is  not  available  in  the  Supreme  Court,  when  it  appears 
that  on  the  hearing  of  the  main  action,  after  the  sale,  the  evidence  failed 
to  make  out  a  case  which  entitled  the  plaintiff  to  an  injunction,  and, 
therefore,  that  final  judgment  was  properly  rendered  for  the  defend- 
ants. Wood  ▼.  Rice,  320 

7.  Same.—Release  of  Levy.— Prior  Judgment  Creditor.-^  A.  prior  judgment  cred- 

itor has  the  right  to  levy  upon  and  subject  to  sale,  to  satisfy  his  judgment, 
lands  of  the  debtor  which  nave  been  previously  levied  upon  and  sold  to  a 
junior  judgment  creditor,  and  an  injunction  will  n€>t  lie,  at  the  suit  of 
such  junior  creditor,  to  restrain  the  sheriff  from  making  such  sale,  on  the 
ground  that  a  former  levy  by  the  senior  creditor,  upon  other  lands,  is 
undisposed  of,  when  the  evidence  shows  that  such  former  lew  has  been 
released  for  irregularities  in  making  the  same,  but  does  not  slbow  either 
that  the  debtor  owned  the  land  first  levied  upon,  or  that  he  has  other 
property   out   of  which  the  prior  judgment  can  be  made.  lb. 

INSOLVENCY. 
See  Promissoby  Note,  1,  2  ;  Railroad,  13. 

INSTRUCTIONS. 
See  Bastardy,  2  ;  Criminal    Law,  6,  21,  22  ;    Easbment  ;    Marbiaok 

Promise,  4  ;  Railroad,  1  to  3. 

1.  Instruction  to  Return  Particular  Verdict. — Where,  on  the  trial  of  a 
cause  duly  put  at  issue,  there  is  competent  evidence  other  than  merely 
documentary,  it  is  error  to  instruct  the  jury  to  find  a  verdict  for  a  par- 
ticular party.  Liberty  Twp.  D.  Asf^n  v.  Brumback,  93 

2.  Practice  — Hartnleas  Refusal  of  Instruction. — ^Where  the  substance  of 
'    an  instruction  asked  and  refused  is  covered  by  one  given,  the  refusal  is 

harmless.  '  L.,  M.  ^  B.  R.  R.  Co.  v.  Murdoch,  137 

3.  Same. — Assumption  of  Fact. — An  instruction  assuming,  as  proved,  a 
fact  in  controversy,  should  be  reftjsed.  fb. 

4.  Whe7i  required  by  Party  to  be  Written^  it  is  Error  to  instruct  Orally. — 
Under  clause  5  of  section  324  of  iha  practice  act,  2  R.  S  1876,  pp.  166 
and  167,  a  party  to  an  action  has  the  right  to  require  the  court  to 
give  its  instructions  to  the  jury  in  writing,  and  it  is  the  duty  of  the 


INDEX.  625 

court  to  comply  with  tho  requirement,  and  it  is  error   to  instruct  the 
jury  orally  after  such  request  has  been  made.  Davis  v.  Foster^  238 

6.  Same. — ApplicabUihj  of  Instruction, — Supreme  Court — An  instruction, 
subtantinlly,  that  a  man's  reputation  for  truth  is  made  by  what  his 
neighbors  generally  say  of  him,  and  if  they  generally  say  he  is  un- 
truthful, that  malces  his  general  reputation  for  truth  bad  ;  and  that,  upon 
the  oiher  hand,  if  a  man's  neighbors  say  nothing  whatever  about  him,  as  to 
his  truthfulness,  that  fact,  of  itself,  is  evidence  that  hisgenerrtl  reputation 
for  iiuth  is  good,  is  substaniially  correct  as  an  abstract  proposition  ;  but, 
in  the  abse  »ce  of  the  evidence  from  the  record,  the  Supreme  Couil  can 
not  puss  upon  iis  applicability  to  the  particular  case.  lb. 

INSURANCE, 
i.  Premium  Note  — Delivery  of  Policy  — Condition  Precedent  or  Warranty. 
—  Waiver. —  Where  a  mutual  lire  msurance  company  executes  and  de- 
livers a  policy  to  the  insured,  before  the  delivery  to  ihe  company  of  the 
premium  note  of  the  insured,  such  company  waives  the  condition  pre- 
cedent, or  warranty,  requiring  the  delivery  of  such  premium  note  before 
the  policy  will  take  effect,  and  can  ni>t  plead  the  failure  of  tli<^  insured  to 
80  deliver  such  note  as  a  aefence  against  ihe  policv. 

BehUr  v.  G.  M.  I\  Ins,  Co.,  347 

2«  Same  — Change  of  Use  of  Building. — Illegal  Use. — Whore  there  is  nothing 
in  a  policy  i.^supd  by  a  mutual  insurance  company  prohibitmg  the  insured 
from  changing  the  basiness  conducted  in  the  buildiug  msured,  and  only  a 
provision  in  a  by-law  of  the  company  that  buildings  occupied  for  illegal 
purposes  are  not  allowed  to  be  insured,  and  a  further  provision  that  •*  If 
buildings  previously  insuied  are  appropriated  to  sucn  uses  during  the 
time  of  insurance,  the  agent  mu^t  either  insist  upon  the  removal  of  the 
danger  or  cancellation  of  the  policy,'  the  mere  fact  that  such  building  has 
been  changed  from  use  as/i  hotel  to  a  house  of  prostitution,  ^  here  intoxicat- 
ing liq  lors  are  illegally  sold,  will  not  avoid  the  policy,  the  agent  of  the 
company  not  having  performed  his  duty  in  the  premises.  The  insurer 
can  not  avoid  a  policy  on  account  of  the  illegal  or  immoral  conduct  of  the 
insured,  when  such  conduct  in  no  way  affects  the  legal  right  of  the  insurer. 
Nor  will  the  negligence,  carelessness  or  misconduct  of  the  insured,  in  ref- 
erence to  the  building,  unless  coupled  with  the  intention  of  destroying 
the  building  by  fire,  avoid  the  obligation  of  the  insurer  upon  the  policy.  lb, 

8.  Same  — Double  Insurance. — Agency.-  -Under  a  by-law  of  a  mutual  insur- 
ance company, declaring  tha*,  **8hou1d  any  one  have  insured  property  in 
this  and  another  company,  then  the  policv  of  this  company  shall  be 
void,  except  such  double  insurance  is  with  the  knowledge  and  consent  of 
the  directors,  and  is  endorsed  on  the  policy  of  insurance,"  the  agent  of 
such  company  has  no  authority  to  consent  to  a  second  policy  and  there- 
by bind  the  *  ompanv,  and  his  neglect  to  endorse  it  upon  the  first  policy 
will  not  excuse  the  fnsured.  /6. 

4.  Same. — Foreign  Corporation. — Abatement  of  Action. — In  such  case  the 
fact  that  the  second  policy  was  issued  by  a  company  which  had  not,  at  the 
time,  complied  with  the  statute  authorizing  it  to  do  business  in  this  State, 
1  R.  S.  1876,  p.  594,  does  not  make  such  second  policy  void,  but,  when 
pleaded,  simply  suspends  the  right  of  action  until  the  company  has  com- 
plied with  the  statute,  and,  therefore,  such  second  policy  being  valid,  the 
insured  is  brought  within  the  prohibition  against  double  insurance  con- 
tained in  the  by-law  of  the  company  issuing  the  first  policy.  lb, 

INTEREST. 
See  Corporation,  3  ;  Usury. 

1.  Partnership. — Interest  should  be  allowed  on  partnership  money  collect- 
ed and  unlawfully  detained  by  %  copartner  after  dissolution. 

Sanders  v.  Scott,  130 

Vol.  LXVIII.— 40 
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2.  Promissory  Note. — Interest  after  Matwityy  when  not  Provided  for. — Case 
Overruled. — Where  a  promissory  note  does  not  provide  what  the  rate  of 
interest  shall  be  after  the  maturity  thereof,  it  bears,  after  that  time, 
the  rate  fixed  by  law  to  govern  in  the  absence  of  a  contract  upon  the 
subject.     Kilgore  v.  Powers^  6  Blackf.  22,  overruled  on  this  point. 

Burns  v.  Anderson^  20i 

3.  Interest  on  Judgment— Under  the  act  of  Feb.  5th,  1873,  1  R.S.  1876,  p. 
600,  a  judgment  rendered  on  a  contract  shall  bear  the  same  rate  of  in- 
terest that  the  contract  is  bearing  at  the  time  it  is  merged  in  the  judg- 
ment. /6. 

JUDGE. 
See  Amendment  of  Statute. 

JUDGMENT. 
See  Contribution  ;  Costs,  4,  6  ;  Decedents*  Estates,  6  ;  Interejct,  8; 
Mortgage,  6,  6  ;   Payment,  2  ;  Pleading,  2  ;  Practice,  5  ;  Prin- 
cipal AND  Surety  ;  Set-Off  ;  Sheriff's  Sale;  Special  Finding  ; 
Supreme  Court,  11,  13,  28. 

1.  No  Lien  on  Land  held  by  Equitable  TKtle. — Mistake  in  Conveyance  to 
Judgment  Debtor. — Rcformatiofi  of  by  Subsequent  Purchaser.^  Sheriff 'h 
Sale.^Quieting  Title — After  the  rendition  of  a  judgment  by  a  common 
plca^  court,  a  certain  town  lot  was  sold,  and  possession  thereof  delivered, 
to  the  judgment  debtor  ;  but,  by  mistake,  the  deed  of  conveyance  to  the 
judgment  debtor  described  a  different  lot,  beine  oi^e  to  which  the 
grantor  never  had  any  title.  Subsequently,  the  judgment  debtor  sold, 
and  delivered  possession  of,  the  same  lot  to  A.,  but,  oy  mistake,  it  was 
misdescribed  as  before.  A.  afterward  having,  in  the  proper  actioo,  ob- 
tained a  decree  reforming  such  conveyances,  and  having  also  obtained  a 
conveyance  of  the  lot  by  a  commissioner  appointed  by  the  court,  the  ex- 
ecutors of  the  judgment  creditor  caused  execution  to  be  issued  upon 
such  judgment  and  levied  on  such  lot,  and  purchased  the  same  at  sher- 
iff's sale  on  such  execution. 

Held,  in  an  action  by  A.  against  such  executors,  to  quiet  his  title,  that  such 
judgment  never  was  a  lien  upon  such  lot,  and  that  the  defendants  ob- 
tained  no  title  by  their  purchase  at  such  sheriff 's  sale. 

Terrell  v.  Prestel,  86 

2.  Judgment  founded  on  bad  Complaint — A  judgment  founded  upon  a  bad 
complaint,  not  cured  by  the  verdict,  can  not  be  maintained. 

Friddle  v.  Crane,  583 

JUDICIAL  SALE. 

1.  Conveyance  to  Assignee  in  Bankruptcy. — The  adjudication  that  a  debtor 
is  a  bankrupt  is  the  foundation  of  ail  subsequent  proofedings  therein, 
including  the  conveyance  of  the  bankrupt's  property,  b^  the  judge  or 
register,  to  the  assignee,  whether  the  proceedings  be  voluntary  or  invol- 
untary. Roberts  v.  Shroyer^  64 

2.  Same  — Inchoate  Interest  of  Wife  in  Bnnlcnipfs  Laiid. — Such  convey- 
ance is  a  "judicial  sale,"  within  the  meaning  of  section  1  of  the  act  of 
March  lltb,  1875,  1  R.  S.  1876,  p.  554,  making  absolute  the  wife*s  incho- 
ate interest  in  lands  of  her  husband,  sold  at  a  judicial  sale.  lb. 

3.  Same. — Partition. — The  inchoate  interest  of  the  wife  in  lands  of  a  bus- 
band  adjudged  a  bankrupt  after  the  taking  effect  of  such  act  becomes 
absolute,  and  she  is  entitled  to  partition,  immediately  upon  the  convey- 
ance of  the  bankrupt's  estate  to  the  assignee.  lb. 

4.  Partition. — Administrator's  Sale  ioithout  Notice  to  Widow.—  Adverse 
Postession.-^A,  sale  of  the  whole  of  a  decedent*s  real  estate  to  pay 
debts,  made  by  his  administrator  pursuant  to  an  orfler  of  court  in  a 
proceeding  to  which  the  intestate's  widow  was  not  a  parly,  passes  lo 
the  purchaser  no  interest  in  her  one-third  ;  and   possession   thereof  by 
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the  purchaser  is  not  an  adverse  posvsession,  hut  simply  that  of  a  ten- 
ant in  common.  Kent  v.  'Taggarty  163 

JURISDICTION. 
See  Amkkdmjcht  of  Sta.tutk:  Criminal  Law,  20;  Justice  of  the  Peace; 

Supreme  Court,  '2.2  ;  Venue,  Change  of. 

JURY. 
See  Contract,  7  ;  County  Commissioners,  6 ;  Criminal  Law,  6;  Libel,  6. 

Return  of  Verdict  during  Voluntary  Absence  of  Parties  and  Counsel  — Sepc^- 
ration  of  Jury.—  Waiver, — After  the  retirement  of  a  jury  to  consult  as  to 
their  verdict,  one  of  the  parties  to  the  cause  on  trial,  and  his  attorneys, 
voluntarily  departed  to  places  distant  from  the  court-house.  During 
their  absence,  and  at  *an  hour  long  after  nightfall,  the  jury  brought  their 
verdict  into  court,  but,  on  account  of  the  absence  of  such  party  and  his 
attorneys,  the  court,  permitting  then*  to  separate,  refused  to  receive  the 
verdict  and  directea  the  jury  to  aeal  up  their  verdict,  to  communicate  it 
to  no  one,  and  to  return  the  same  into  court  next  morning,  which  they 
did  without  objection,  though  such  party  and  his  counsel  were  then 
present. 

Heldy  that,  upon  the  first  presentation  of  such  verdict,  the  court  might  have 
then  prc»perly  received  it,  or  might  have  returned  the  jury  to  their  room 
until  morning)  or  have  adopted  the  course  it  did.  Leas  v.  Cool^  166 

JUSTICE  OF  THE  PEACE. 
See  Contempt  ;  Costs,  6  ;  Prosecuting  Attorney. 

1.,  Promissory  Note. — Complaint  before  Justice. — In  an  action  originating 
before  a  justice  of  the  peace,  on  a  promissory  note,  the  note  alone  is  a 
sufficient  cause  of  action,  Baldwin  v.  Webster^  133 

2,  Same. — Jurisdiction  of  Action. — A  justice  of  the  peace  has  jurisdiction 
of  an  action  on  a  promissory  note  calling  for  less  than  two  hundred 
dollars.  lb. 

8.  Same. — Jurisdiction  of  Defendant, — Copy  of  Summons. — Record. — The 
record  on  appeal  to  the  Supreme  Court,  in  an  action  originating  in  a 
justice's  court,  showed  the  issuing  of  summons,  and  the  service  thereof 
on  the  defendant,  by  a  constable,  more  than  three  days  before  trial,  but 
contained  no  copy 'of  the  summons.  It  also  showed  a  judgment  by  the 
justice,  by  default,  an  appeal  to  the  circuit  court  and  the  appearance 
there  of  the  defendant. 

Held,  that  the  record  shows  jurisdiction  over  the  defendant.  lb, 

LANDLORD  AND  TENANT. 
See  Lease  ;  Trespassing  Animals. 

LARCENY. 
See  Criminal  Law,  11,  18. 

LAW  OF  PLACE. 
See  Covenant,  2. 

LEASE. 
See  Conthact,  4  to  9  ;  Performance. 

LIBEL. 

1.  WJten  Charge  of  Crime  not  Necessary  to  Constitute. —  A  publication  which 
tends  to  injure  the  character  of  a  person,  or  bring  him  into  contempt 
or  ridicule,  may  be  libellous,  although  it  does  not  charge  a  crime. 

Oabe  V.  McOinnis^  638 

2.  Same. — Innuendo  — Pleading. — Where  a  charge  is  libellous  without  an  in- 
nuendo, an  innuendo  contained  in  the  complaint,  though  erroneous,  is 
but  surplusage  and  does  not  vitiate.  lb. 

8.  Same. — Libel  Per  Se  — The  following  publication,  taken  altogether,  is 
a  libel />cr  ««,  independent  of  the  criminal  charge  :  "  Never  go  into  a 
lawsuit  with  Arch  McGinnis,  so  long  as  he  may  be  the  owner  of  those 
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books  that  beat  "  certain  named  persons,  ^*  and  whoever  they  might  be 
brou!;ht  up  against,  for  McGinnis  is  chiefest  among  ten  tfaoufiund  and 
the  one  altogether  lovely — on  the  swear.  We  met  McGinnis  under  the 
tish  ludt  week,  in  a  suit  on  a  plain  promissory  note  for  five  hundred  and 
eighly-tive  dollars,  and  he  came  very  near  swearing  us  into  his  debt 
It'  Beeoher  is  really  desirous  of  laying  out  Theodore  Tilton,  in  his  suit 
now  in  progress  in  New  York  city,  let  him  send  for  our  friend  Mc- 
Ginnis.' lb. 

4.  Sattie  — Excessive  Damages. — In  such  case  five  hundred  dollars  dam- 
ages are  not  excessive.  lb. 

5.  Same. —  When  Libel  is  a  ^esilon  for  the  Court — Where  a  publication 
complained  of  as  libellous  is  plain  and  unambiguous,  it  is  a  question  of 
law  for  the  court  whether  it  is  a  libel  or  not.  lb. 

6.  Same. —  When  a  Question  for  the  Jury. — Where  a  portion  of  a  publica- 
tion relating  to  a  charge  of  crime  is  ambiguous,  it  is  proper  to  leave  the 
question  as  to  whether  a  crime  is  charged  to  the  jury.  lb. 

7.  Same. — Proof  of  Damages. — When  a  publication  is  a  libel  per  se,  no 
proof  of  damages  is  necessary.  lb. 

8.  Same.— Parol  Release. — A  cause  of  action  for  libel  may  be  released 
by  parol.  lb. 

LICENSE. 
See  Estoppel,  2. 

LIEN. 
See  Chattel  Mobtgage,  2  ;  Cities  and  Towns  ;  Judomskt,  1  ;  Mort- 
gage, 10;  Vendor's  Lien. 

.    LIQUOR  LAW. 
See  Costs,  1  to  6. 

1.  Criminal  Law. — Venue. — Where,  on  the  trial  of  a  prosecution  for  re- 
tailing intoxicating  liquor  without  a  license,  there  is  no  evidence  as  to 
the  venue,  a  conviction  will  not  be  upheld.  Oarst  v.  State,  87 

2.  Indictment. — Sale  without  License — Qualify  of  Liquor  Sold. — An  in- 
dictment charging  the  sale,  without  license,  **of  intoxicating  liquor  in  a 
less  quantity  than  a  quart  at  a  time,  to  wit)  one  pint  of  ale,''  sufficiently 
alleges  the  intoxicating  property  of  the  liquor  mentioned. 

Oarst  V.  State,  101 

8.  Same — Evidence. —  Venue. — Without  proof  of  the  venue,  a  finding  of 
guilty  can  not  stand  ;  and  this  failure  of  proof  is  presented  by  a  mo- 
tion for  a  new  trial,  on  the  alleged  ground  that  the  finding  is  contrary 
to  the  law  and  the  evidence.  lb. 

4.  County  Commissioners  — Application  for  License. — Action  by  Applicant 
for  damages. — An  application  for  a  license  to  sell  intoxicating  liquori^  is 
a  judicial  proceeding  ;  and,  therefore,  the  board  of  commissioners  nre 
not  personally  liable  in  an  action  against  them  to  recover  damages  al- 
leged to  have  resulted  from  their  action  in  such  a  proceeding. 

Halloran  v.  McCullougK,  179 

LOST  PAPERS. 
See  Guardian  and  Ward,  2. 

MARION  SUPERIOR  COURT. 
See  Supreme  Court,  27. 

MARRIAGE  PROMISE. 

1.  Complaint  for  Breach. — Request  of  Perjormance. — In  an  acUen  fer  a 
breach  of  a  mutual  promise  to  marry,  wherein  the  complaint  avers 
the  marriage  of  the  defendant  to  another,  it  is  not  necessary  to  aver  that 
the  plaintiff  had  made  a  demand  upon  the  defendant  to  fulfil  his 
promise.  Hunter  y.  Hatfield,  ^1^ 
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2.  Same. — Readiness  to  Perform. — Supreme  Court. — Pleculing. — A  com- 
plaint for  a  breach  of  a  mutual  promise  to  marry  is  good  after 
verdict,  against  an  assignment  of  error  raising  for  the  first  time,  in  the 
Supreme  Court,  the  question  that  it  does  not  aver  the  continued  readi- 
ness and  willingness  of  the  plaintiff  to  marry  the  defendant,  from  the 
time  the  contract  was  made  until  its  alleged  breach.  lb. 

3.  Same. — Immorality  of  Plaintiff. — Evidence. — In  suppoit  of  an  answer  to 
a  complaint  for  a  breach  of  promise  to. marry,  which  alleged  thtlt  the 
plaintiff  is  an  unchaste  and  immoral  woman,  who  had  frequented  as- 
signation houses  and  practised  prostitution,  evidence  of  the  faci  that  the 
plaintiff  bad  lived  with  a  certain  woman,  at  n  certain  place,  and  at  a 
time  when  said  wot^an  kept  a  house  of  assignation  and  piostitution,  is 
competent.  fb. 

4.  Same. — Defences.— Inst ruciion. — -Damo^ea.— Under  the  code,  Ihe  de- 
fendant may  set  forth,  without  prejudice,  as  many  grounds  of  defence 
as  he  may  choose  ;  and,  upon  the  trial  of  an  actior  for  a  breach  of 
promise  to  marry,  it  is  error  to  instruct  the  jury  that,  although  the  de- 
fendant has  the  right  to  place  on  file  an  answer  atfecting  the  character 
of  the  plaintifiT  for  chastity  and  morality,  he  does  so  at  his  peril ;  and 
that,  if  the  jury  find  the  answer  to  beunirue.  it  is  their  duty  to  consider 
the  charges  so  made  against  the  plaintiff,  so  far  as  they  affect  her  charac- 
ter, in  aggravation  of  damages,  and  that  they  may  assess  exemplary 
damages  for  the  wrong  done  plaintiff  in  placing  upon  record  such 
charges  against  her  character.  [b. 

5.  Sam.e. — Pecuniary  Condition  of  Defendant. — The  plaintiff,  in  an  action 
for  a  breach  of  a  promise  of  marriage,  may  show,  by  evidence,  the  pe<- 
cuniary  condition  of  the  defendant,  at  the  time  of  the  alleged  breach,  to 
enhance  the  amount  of  damages.  lb. 

MEASURE  OF  DAMAGES. 
See  CoNTKACT,  10  ;  Promissory  Note,  8  ;  Railroad,  1  to  5. 

MISCONDUCT  OF  JUROR. 

See  Bastardy,  9. 

MISTAKE. 
See  CoNVBYANCB,  1;  Covenant,  1  ;  Judgment,  1  ;  Special  Finding. 

1.  Promissory  Note. —  VeTidor's  Lien: — Assignment. — Adinission  by  Answer. 
— In  an  action  by  an  endorsee,  upon  ana  to  reform  a  promissory  note 
which  recited  that  it  was  given  in  part  for  the  purchase-money  of  a 
tract  of  land,  wherein  the  complaint  alleged  a  mistake  in  thed'  scription 
of  the  land,  the  defendant,  in  his  answer,  admitted  "  the  execution  of 
the  note  mentioned  in  said  complaint,  but"  said  "that  the  same  was  ex- 
ecuted for  the  real  estate  therein  described,  and  for  no  other  considei  a- 
tion  whatever  ;*'  and  denied  "  every  allegation  in  said  complaint  not 
specifically  admitted  herein,"  etc. 

Held,  on  demurrer,  that  the  alleged  mistake  and  endorsement  are  not  admit- 
ted, but  denied,  by  the  answer,  and  that  the  answer  is  sufficient. 

Mcintosh  V.  Rohiscm,  120 

2.  Conveyance  of  Interest  in  Ititestttte's  Lands. — Mistake  as  to  Extent  of  ihnt 
Interest. — Special  F^tidintj. —  Sfttlement. — Covenant — In  an  action  on  a 
promissory  note,  the  court  found  specially,  that  a  promissory  note  for  a 
certain  amount  had  been  executed  to  the  plaintiff,  by  the  defen«iant,  fir 
the  unpaid  purchase-monoy  of  the  plaintiffs  undivided  interest  in  the 
real  estate  of  his  intestate  ancestor,  which  was  cal<*ulated  at  a  certain 
proportion  and  specified  price  and  conveyed  by  a  warranty  deed  ;  thar, 
in  a  partition  suit,  it  had  been  decreed  that  the  defendant  took,  under 
his  conveyance  from  the  plaintiff,  a  less  proportion  in  such  lands  than 
had  been  estimi%ted  by  the  plaintiff  and  defendant ;  that,  on  settlement, 
the  old  note  was  surrenden*d,  and  the  note  in  suit  was  executed  for  an 
amount  less  than  the  former  equal  to  the  diminution  of  the  defendant's 
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interest  in  such  land,  under  such  deed  ;  and  that  all  these  facts  were 
equally  well  known  to  the  plaintiff  and  defendant,   when   the  note   in 
suit  was  executed. 
Held,  as  a  conclusion  of  Taw,  that  no  mistake  appears,  and  that  the  plaintilT 
should  recover  the  full  amount  of  the  note.  Moore  v.  Moore,  152 

3.  Correction  of  Record  of  Sheriff  ^a  Return. — Motion. — A  court  has  the 
pov^cr,  on  motion,  to  order  the  correction  of  the  clerk's  record  of  the 
return  on  an  execution.  And  in  such  case  neither  demurrer  nor  other 
adversary  pleading  is  contemplated,  though  harmless. 

Newhouse  v.  Martin.  224 

4.  Same. — Parol  Proof  of  Losn  of  Return. — In  such  case  the  return  will  con- 
trol the  record,  and,  where  it  is  lost,  the  contents  of  the  return  may  be 
proved  by   parol.  /6. 

MORTGAGE. 
See  Chattel  Mortqage  ;  Payment,  1  ;  Vendor's  Lien. 

X.  Indemnity. — Renewal  of  Note  without  Assent  of  Mortgagor. — Consvleru' 
Hon. — In  an  action  by  the  mortgagee,  against  the  widow  and  heirs  of  the 
mortga,&;or,  to  foreclose  a  mortgage  upon  real  estate,  executed  to  indem- 
nify the  mortgagee  as  surety  on  a  promissory'  note  executed  by  a  third 
person,  wherein  the  complaint  alleges  that  such  note  had  been  renewed 
from  time  to  time  by  the  execution  of  new  notes,  it  is  not  necessary  to 
allege  that  the  mortgagor  was  alive  at  the  time  of,  and  assented  to,  such 
renewals.  Nor  need  tne  complaint  allege  that  there  was  a  considera- 
tion for  the  execution  of  the  mortgage.  Mayer  v.  GroitendicK  1 

2.  Same. — Satisfaction  and  Release. — Where,  in  an  action  to  foreclose  a 
mortgage,  against  heirs,  a  cross  complaint  sets  up,  as  a  prior  lien,  a  prior 
mortgage,  assigned  to  the  cross  complainant,  it  is  a  sufficient  answer 
thereto  to  allege  that  the  latter  had  paid  off  the  mortgage  debt,  and  that 
the  mortgage  had  been  released  of  record  by  the  mortgagee.  P>. 

3.  Foreclosure. — Special  Verdict. —  Venire  de  novo. — In  an  action  to  fore- 
close a  mortgage  on  real  estate,  and  on  several  matured  and  unmatured 
promissory  notes  secured  thereby,  wherein  the  mortgagor  answered  by 
way  of  confession  and  avoidance,  and  his  co-mortgagor,  his  wife,  by  » 
general  denial,  the  jury  returned  a  special  verdict,  finding  affirmatively 
on  all  the  material  allegations  of  the  complaint,  the  amounts  due  on  the 
matured  notes,  and  the  dates  of  maturity,  and  the  amounts,  of  the  un- 
matured notes. 

Heldj  on  motion  for  a  venire  de  novo,  that  the  special  verdict  authorized  judg- 
ment for  the  plaintiff.  Oriffin  v.  Rett,  9 

4.  Same. — Dismisnal  of  ^c^ion.— The  dismissal  of  such  action,  by  the  plain- 
tiff, as  to  a  third  party  defendant  therein,  was  not  ground  for  graniing 
the  mortgagors  a  venire  de  novo.  Ih. 

5.  Same. — Judgvunt. — Divisibility  of  Mortgaged  Premises — Judgment  for 
the  salt*,  of  the  mortgaged  premises  should  not  be  rendered,  until  the 
court  has  ascertained  whether  or  not  lh<*  premises  can  be  sold  in  parcels, 
without  injury,  in  cases  where  the  mortgage  debt  consists  of  both  ma- 
tured and  unmatured  instalments.  /&. 

6.  Same. — Exception. — A  formal  exception  to  the  rendition  of  such  judg- 
ment, immediately  succeeding  the  judgment  itself,  without  specifying 
any  grounds  for  the  objection,  presents  the  question  as  to  the  fkilure  of 
the  court  to  find  as  to  the  divisibility  of  the  mortgaged  premises.        Ih. 

7.  Right  rf  Mortgagor  to  Convey  Pari  of  Mortgaged  Premises,  on  Stirren- 
der  of  Part  of  Debt. — Railroad  Bonds  — In  an  action  to  quiet  title  to 
land,  as  again.st  a  mortgage  thereon  executed  by  a  railroad  company 
prior  to  the  conveyance" thereof  to  the  plaintiff,  the  complaint  alleged 
that  such  mortgage,  in  the  nature  of  a  deed  of  trust,  had  been  executed 
to  secure  the  payment  of  certain  bonds  executed  by  the  mortgagor,  and 
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covered  other  tracts  as  well  ns  the  one  in  question  ;  that  it  contained  a 
stipulation  that,  on  the  surrender  of  a  certain  amount  in  such  bonds, 
conveyance  should  be  made  by  the  mortgagor  of  a  certain  quantity  ot 
such  lands  ;  that  the  plaintiff  s  grantor  had  accordingly  surrendered  to 
tbe  mortgagor  the  necessary  amount  in  bonds,  and  received  from  the 
latter  a  conveyance  in  fee-biniple  of  the  lands  in  question ;  that  the 
plaintiff  then  became  owner  thereof  in  fee-simple  ;  and  that  subsequent- 
ly such  mortgage  had  been  foreclosed  by  tbe  nolder  of  other  of  such 
bonds,  in  an  action  to  which  the  plaintiff  was  not  made  a  party,  and 
such  holder  is  claiming  some  interest  under  such  foreclosure. 
Held^  on  demurrer,  that  the  complaint  is  butlioient,  but  that,  as  such  mort- 
gage is  not  made  part  thereof,  it  can  not  be  construed. 

Qlendy  v.  Lanning^  142 

8.  Same. — Ecidence., — Admissions. — The  deed  of  conveyance  of  such  lands, 
executed  by  the  mortgagor  to  the  plaintiff's  grantor,  reciting  tbe  con- 
ditions of  the  mortgage  authorizing  the  sale,  was  given  in  evidence, 
over  objection,  accompanied  by  the  defendant's  admi-^^sions  that  such 
grantee  had  conveyed  to  the  plaintiff,  and  that  sucb  deed  was  duly 
made  on  the  surrender  of  the  proper  amount  in  bonds. 

Held,  that  the  evidence  was  competent.  lb. 

9.  Conveyance. — Parol  Reservation  of  Crops. — Evidence. —  Gonversioji. — Set- 
Off". — Motion  in  Armrest. — In  a  suit  upon  a  note  and  to  foreclose  a 
mortgage  securing  it,  the  defendant  filed  a  counter-claim  seeking  to  re* 
cover  for  the  valueof  a  growing  crop,  or  have  it  set  off  against  the  note, 
alleging  that  the  note  and  mortgage  were  executed  in  consideration  of 
the  purchase  of  certain  real  estate  described  in  the  morte;age,  which  the 
plaintiff  had  conveyed  to  the  defendant,  at  the  time  said  mortgage  was 
executed,  by  general  warranty,  and  that  the  plaintiff  converted  the 
growing  crops,  after  the  execution  and  delivery  of  the  deed. 

JSeld^  it  being  shown  by  the  bill  of  exceptions  that  the  defendant  had  proved 
that  the  reservation  of  the  crop  was  a  part  of  the  trade,  that  there  was 
no  error  in  afterward  allowing  the  plaintiff  to  prove  the  same  thing  by 
parol  evidence.  • 

Held,  also,  that  there  was  no  error  in  overruling  a  motion  in  arrest  of  judg- 
ment, on  the  ground  that  the  land  was  incorrectl}'  described  in  the  com- 
plaint, it  being  admitted  that  such  land  was  correctly  described  in  the 
mortgage,  which  was  made  a  part  of  such  complaint 

Benner  v.  Bragg,  888 

10.  Mortgage  or  Trust  Deed. — Lien. — Conveyance  of  Real  Estate. — In  1854 
and  prior  thereto,  certain  persons  subscribed  for  stock  in  a  certain  rail- 
road company  and  paid  for  the  same  by  conveying  real  estate  to  the 
companv.  Afterward  the  railroad  company,  to  secure  the  payment  of 
certain  bonds  conveyed  said  lands  by  deed  of  trustor  mortgage  to  one 
D.,  as  trustee.  The  mortgage  first  recited  that  the  company  had  re- 
ceived, upon  subscription  to  the  capital  stock,  real  estate  of  a  certain 
value  ;  that  said  company  proposed  to  make  said  real  estate  available  in 
the  construction  of  said  road  by  a  sale  of  its  bonds,  of  the  denomination 
of  one  thousand  dollars  each,  with  agreement  of  said  company  "to 
deed  in  fee-simple  with  warranty,  to  the  holder  of  any  of  said  bonds, 
when  he  may  elect  to  receive  the  same,  at  any  time  within  five  years 
from  the  date  hereof,  one  thousand  dollars'  worth  "  of  said  real  estate, 
etc.,  upon  the  surrender  of  the  bonds.  Immediately  following  the  grant 
and  conveyance,  and  immediately  preceding  the  habendum  of  said  mort- 
gage, it  was  provided  that  said  real  estate  should  be  "  subject  to  entry 
and  to  be  conveyed  to  the  purchaser  by  said  company,  discharged  from 
this  mortgage,  at  the  office  of  said  company,"  under  its  then  existing 
by-laws,  the  proceeds  of  said  entries  and  sales  to  be  invested,  with  the 
advice  and  consent  of  the  said  trustee,  in  such  manner  as  to  constitute 
a  sinking  fund  for  the  redemption  of  the  bonds,  etc. 
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HM^  that  under  said  proviso,  the  real  estate  covered  by  the  mortgage,  with- 
out any  limitation  as  to  time,  was  subject  to  entry  and  sale  ;  and,  when 
thus  entered,  sold  and  conveyed  by  the  company  pursuant  to  said  pro- 
viso, the  purchaser  and  grantee  of  any  such  real  estate  took  and  held 
the  same  freed  and  discharged  from  the  lien  of  the  mortgage,  although 
the  bonds  secured  by  said  mortgage  matured  before  the  real  estate  was 
so  entered  and  conveyed.  Frash  v.  Qfcndy,  364 

11.  Promissory  Note  — Conveyance  of  Real  Estate, — Assumption  of  Moriffoge 
Debt — 'Pransjer  of  Note  to  Maker. — Intent  to  keep  Alive. — Subrogation. 
— In  1872,  O.  and  D.  executed  their  promissory  note  to  T.,  for  a  part 
of  the  purchase- money  for  certain  real  estate.  At  the  same  time  they 
executed  a  mortgage  un  said  real  estate,  to  secure  the  note  mentioned. 
After  the  maturity  of  said  note,  T.  sold  and  transferred  it  by  parol,  to  D^ 
one  of  the  makers,  at  the  same  time  transferring  to  him  the  mortf^age,  by 
assignment  of  record.  D.  subsequently  sold  and  transferred  the  note  and 
morigagp,  in  the  same  manner,  to  S.  After  the  execution  of  said  note  and 
mortgage  and  before  the  maturity  thereof,  several  conveyances  of  the 
mortgaged  premises  were  made,  the  grantee  in  each  case  taking  the 
same,  by  the  terms  of  the  deed,  subject  to  such  mortgage,  and  assuming 
tho  pa>  ment  of  said  note. 

Held,  in  a  suit  by  8.,  praving  for  judgment  against  the  parties  so  assuming 
to  pay  the  note  and  for  tne  foreclosure  of  the  mortgage,  that  he  can  re- 
cover, it  being  shown  by  the  evidence  that  the  parties,  by  the  transfer  of 
the  note  and  mortgage  from  T.  to  D.,  did  not  thereby  intend  to  cancel 
them. 

Held,  also,  that  none  of  the  purchasers  of  the  property,  who  had  assumed  the 
payment  of  the  mortgage  debt,  were  injured  by  keeping  the  note  and 
mortgage  alive,  because,  if  the  transfer  to  D.  should  be  regarded  as  pay- 
ment, then  O.  and  D.  would  be  subrogated  to  the  rights  of  T.  and  could 
enforce  their  claim  against  such  purchasers,  as  upon  the  mortgage. 

Held,  also,  that,  as  between  O.  and  D.  and  their  grantees,  it  was  the  duty  of 
the  latter  to  pay  the  note.  Smith  v.  Osiermeyery  482 

MURDER. 
See  Habeas  Corpus. 

NAME. 
Legal  Name. — Middle  Name  or  Initial. — Deed.— By  the  common  law  a  full 
name  conisists  of  one  christian  or  given  name  and  one  surname  or  patro- 
nymic ;  the  two  constitute  the  lethal  name  of  the  person.  The  middle 
names  or  initials  of  the  person  olo  not  affect  his  legal  name,  and  they 
may  be  inserted  or  not,  or  a  wrong  initial  may  be  inserted,  in  a  deed  or 
contract,  without  affecting  its  validity.  Schofield  v.  Jennings^  232 

NEGLIGENCE. 
See  Railroad,  7. 

NEWLY-DISCOVERED  EVIDENCK 
See  SuFRKME  Court,  4. 

NEW  TRIAL. 
See  Bastardy,  1,  9  ;  Liquor  Law,  8  ;  Practice,  2,  3  ;  Supreme  Court, 

4,  6,  18,  80. 

1.  Ruling  on  Demurrer. — A  ruling  upon  a  demurrer  is  not  ground  for  a 
new  trial.  Qlendy  v.  Lanning,  142 

2.  Cause  for. — Practice. — A  cause  assigned  in  a  motion  for  a  new 
trial,  alleging  error  of  law  occurring  at  the  trial,  must  point  out 
in  what  the  error  consisted.  Schofield  v.  Jennings,  232 

8,  Same.— Motion  for. — BiU  of  Exceptions. — The  motion  for  a  new 
trial,  and  the  causes  assigned  therefor,  become  a  part  of  the  record 
without  a  bill  of  exceptions;  though  they  may  also  be  made  a  part  of  the 
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record  by  a  bill  of  exceptions  ;  but  it  is  not  necessary  that  they  should 
be  presented  by  both  methods,  as  either  is  sufficient. 

Hunter  v.  Hatfield,  416 

NORTHERN  PRISON. 

1.  State  Prison  North. — Regulation  a7id  Oovemmeni  of.— Statute  Construed. 
Section  13  of  the  act  of  March  6th,  1859,  1  G.  &  H.  470,  providing  "  for 
the  erection  of  a  new  prison  north  of  the  national  road,"  etc.,  continues 
in  force  the  laws  and  regulations  of  the  old  prison  as  to  all  such  neces* 
Bary  officers  of  the  new  prison  a&  warden,  clerk  and  others,  for  the  man- 
agement of  such  new  prison,  and  the  laws  and  regulations  thus  referred 
to  are  the  provisions  of  the  act  of  February  6th,  1857,  1  R.  S.  1876,  p. 
644,  as  far  as  the  same  can  be  made  applicable. 

State,  ex  ret.,  v,  Mayne,  286 

2.  Satne. — Cause  for  which  Warden  may  be  Removed. — Board  of  Direc- 
tors.— Under  section  4  of  said  act  of  1857,  the  warden  is  elected  by  the 
directors  for  the  term  of  four  years,  and  can  not  be  removed  sooner 
except  for  a  legal  cause,  amounting  to  malfeasance  in  office,  or  show- 
ing that  such  warden  has  not,  in  some  particular,  faithfully  discharged 
his  duties,  and  this  cause  must  be  founded  upon  some  matter  over 
which  the  law  has  ^iven  the  board  of  directors  the  power  to  control 
the  acts  of  the  warden,  lb, 

8.  Same. — Duration  of  Term  of  Office  of  Deputy-  Warden  and  Guards. — 
The  deputy -warden  and  the  guards  of  the  prison  are  the  appointees 
of  the  warden  ;  and  as  the  law  has  not  declared  the  duration  of  their 
offices,  under  section  2  of  article  15  of  the  constitution  of  this  State, 
they  hold  their  respective  offices  during  the  pleasure  of  the  warden  ; 
and  the  fajlure  of  the  warden  to  comply  with  an  order  of  the  board  of 
directors  demanding  the  discharge  of  such  deputy-warden  and  guards, 
is  not  a  sufficient  cause  for  his  removal,  as  such  board  is  not  authorized 
by  law  to  make  such  order.  lb, 

NOTICE. 

See  County  Commibsionebb,  5,  9 ;  Ikjvhotiok,  4 ;  Judicial  Sale,  4 ; 

Principal  and  Surkty  ;  Railroad,  10  ;  Supreme  Court,  14. 

NOTICE  BY  PUBLICATION. 
See  Supremr  Court,  1. 

OFFICE. 
See  Amendment  or  Statute. 

PARTIES. 
See  Bastabj>y»  1,  5  ;  Conveyance,  2\  Decedents'  Ebtates,  2. 

PARTITION. 
See  Judicial  Sale,  8,  4. 

Pleading. — Ajiswer  as  tc  Part — Counier-Claim. — Where,  in  a  suit  for  parti- 
tion, the  defendant  files  a  paragraph  of  answer  which  purports  to  answer 
the  whole  complaint,  but  answers  onlv  as  toone-thira  and  claims  only 
nine  twenty-fifths  of  the  land  to  be  divided,  such  answer  is  insufficient 
on  demurrer.  In  such  case,  however,  a  counter-claim,  setting  up  title  in 
the  defendant  to  the  whole  of  the  land  sought  to  be  divided,  is  sufficient. 

Schafer  v.  Schafer,  374 

PARTNERSHIP. 
See  Evidence,  1,2;  Interest,  1  ;  Promissory  Note,  9. 

PAUPER. 
Sec  County  Commissioners,  4,  5. 

PAYMENT. 
See  Guardian  and  Ward,  2  ;  Principal  and  Surety,  1. 

1.  Subrogation. — Payment  of  Debt  of  Third  Person,  on  Request — PromiS' 
sory  Note, — Mortgage, — Extinguishment  of. — A  member  of  a  copartner- 
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Bhip,  at  the  request  of  <i  copartner,  on  his  promise  to  repay  the  partner- 
ship, paid  off,  out  of  the  partnership  funds,  the  individual  debt  of  the 
latter,  evidenced  by  his  promissory  note  secured  by  a  mortgage,  and 
then  delivered  the  same  to  A.  as  collateral  security  for  a  loan  obtaint^ 
by  him  for  the  partnership. 
Held^  in  an  action  by  A.,  against  the  members  of  the  partnership,  un  tuch 
note  and  mortgage,  that  these  instruments  were  extinguished  by  such 
payment,  and  that  neither  the  copartnership  nor  the  plaintiff  was  sub- 
rogated to  the  rights  of  the  payee.  .  McClure  v.  Andrews,  97 

2.  Judgment — Payment  to  Sheriff  Holding  Execution.— Entry  of  Saiisfne- 
iioii. — A  judgment  debtor,  who  pays  the  amount  due  upon  the  judg- 
ment to  the  sheriff  holding  an  execution  for  its  collection,  will  be 
shielded,  although  the  judgment  creditor  may  never  receive  the  money, 
and  he  is  entitled,  in  a  proceeding  for  that  purpose,  to  have  the  judg- 
ment satisfied.  Beard  v.  MtUikan.  281 

8.  Bill  of  Exchange. — Promissory  Note, — Law  Merchant. — Paymmt  of 
Debt. — Burden  of  Proof.  -The  taking  of  a  promissory  note  not  governed 
by  the  law  merchant,  by  the  creditor  from  his  debtor,  for  au  existing 
debt,  is  not  a  payment  of  the  debt,  unless  it  is  so  agreed  to  be  by  the 
parties,  and  the  onus  of  proving  such  agreement  would  lie  upon  the 
debtor  ;  but  the  taking  of  a  bill  of  exchange,  or  a  promissory  note  gov- 
erned by  the  law  merchant,  by  the  creditor,  for  an  existing  debt,  is  a 
payment  of  the  debt,  unless  it  is  otherwise  agreed  by  the  parties,  and 
the  onus  of  proving  such  agreement  would  he  upon  the  creditor,  and 
this  rule  is  the  same  whether  the  negotiable  paper  be  executed  by  the 
debtor  or  by  some  third  personv  Smith  v.  Bettger,  254 

PERFORMANCE. 
See  Contract,  4  to  6  ;  Marriage  Promisk,  1,  2. 

Excuse  for  Non-Perform^nee.— Lessor  and  Lessee. — Complaint. — In  an  ac- 
tion by  the  lessor,  against  the  lessee,  f«)r  damages  in  failing  to  take  pos- 
session of  the  leasehold  and  pay  the  stipulated  rent,  wherein,  by  the' 
terms  of  the  lease,  the  lessor  was  to  have  made  certain  improvements 
before  the  date  when  the  lessee  was  to  have  taken  possession,  the  com- 
plaint alleged,  as  an  excuse  for  not  having  made  such  improvements, 
that  the  lessee  had  notified  the  lessor,  between  the  date  of  the  lease  and 
the  date  when  possession  was  to  have  been  taken,  that  he  would  net 
comply  with  the  terms  of  the  lease. 

Heldj  on  demurrer,  that  the  alleged  excuse  for  non-performance  was  valid. 

Floyd  y.  Maddux^  124 

PETITION  FOR  REHEARING. 
See  Rehearing. 

PLEADING. 
See  Bastardy,  5,  7;  Contract,  2,  4  ;  Contribution  ;  Convsrsion  ;  Con- 
veyance, 8  ;  Costs,  1,  6  ;  County  Commissioners,  S,  5  ;  Covenant, 
1  ;  Delivery  Bond  ;  Former  Adjudication  ;  Fraud  ;  Guardian 
AND  Ward,  1, 2  ;  Injunction,  2  to6  ;  Justice  of  the  Peace  ;  Libel, 
2;  Marriage  Promise;  Mistake,  8;  Partition;  Performancr; 
Practice,  1,  4  to  8,  11,  12  ;  Proceedings  Supplementary  ;  Promis- 
sory Note,  1  to  8,  16,  16  ;  Sheriff's  Sale  ;  Statute  of  Frauds  ; 
Statute  of  Limitations,  2,  8  ;  Supreme  Court,  21,  33  ;  Trespass- 
ing Animals. 

1.  Promissory  Note.— Copy. — Cbm/jZatn^.— When,  in  an  action  on  a  prom- 
issory note,  a  copy  of  a  note  similar  to  the  one  described  in  the  com- 
plaint is  filed  therewith,  and  is  referred  to  therein  as  "a  ojpy  of  which 
IS  filed  herewith  and  made  a  part  of  this  complaint,'*  the  copy  thus  be- 
comes part  of  the  complaint.  Reed  v.  BroodbelU  91 

2.  Appeal  Bond. — Complaint.— Defective  Allegations. — Copy  of  Judgment 
— In  an  action  upon  an  appeal  bond  alleged  to  have  been   filed  on  an 
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appeal  to  the  Supreme  Court,  the  complaint  failed  to  allege  that  the 
penalty  of  the  bond  had  been  fixed  by  the  court,  or  that  a  time  was 
fixed  within  which  tj  file  the  bond,  or  that  it  was  filed  within  that 
time,  or  when  the  transcript  was  filed  on  appeal,  or  that  execution  had 
been  stayed  by  such  appeal. 

Held,  on  demurrer,  that  the  complaint  is  insufficient. 

Held,  also,  that  a  transcript  of  such  judgment  forms  no  part  of  the  com- 
plaint Buchanan  v.  Milligan,  118 

8.  Bill  of  Particulars. — In  an  action  for  goods  sold  and  delivered,  a  bill  of 
particulars  containing  an  account  for  merchandise  denominated  "paper 
patterns/'  with  proper  dates  and  amount*,  sufficiently  apprises  the  de- 
fendant of  the  nature  and  amount  of  the  claim  sued  for,  and  is  therefore 
sufiiciently  specific.  Leib  v.  Buiterick,  199 

4.  Can  not  Perform  Double  Office. — A  single  pleading  can  not  ba  made  to 
perform  the  double  ofilce  of  an  answer  and  a  cross  complaint. 

McCardle  v.  Bai^ricklow^  356 

6.  Practice. — JoIjU  Demurrer. — Where  a  complaint  states  a  good  cause  of 
action  against  any  of  several  defendants,  a  joint  demurrer  by  them, 
for  alleged  insufilciency  of  facts,  should  be  overruled. 

Carter  y.  Zenblin,  436 

POSSESSION. 
See  Chattel  Mortoaoe  ;  Contract,  6. 

PRACTICE. 
See  Bastardy,  4, 5,  8,  10  ;  Costs,  6  ;  County  Commissioners,  1  to  6  ;  Ev- 
idence. 6 ;  Mistake,  8  ;  Pleading,  5  ;    Proceedinqs  Supplement- 
ARY  ;  Referees  ;  Supreme  Court. 

1.  Harmless  Ruling  on  Demurrer. — Tlie  sustaining  of  a  demurrer  to  a  par- 
agraph of  answer  is  harmless,  if  the  facts  alleged  therein  were  admissi- 
ble in  evidence  under  the  remaining  paragraph. 

Davis  V.  Sta.te^  ex  rel^  104 

2.  Excessive  Damages. — New  Trial. — Supreme  Court. — Excessive  damages 
should  be  made  ground  for  a  new  trial,  and  can  not  be  presented,  for 
the  first  time,  to  the  Supreme  Court,  on  appeal.     Floyd  v.  Maddux,  124 

3  Same. — Assignment  of  Error. — Excessive  damages  is  cause  for  a  new 
trial,  but  can  not  be  assigned  as  error.  Baldwin  v.  Webster^  133 

4.  Uncertainty  of  Complaint  on  Sheriff  ^s  Bond^  for  Failure  to  Levy. — X>«- 
murrer. — Where,  in  an  action  on  a  sheriff's  bond,  for  a  failure  to  levy 
an  execution,  the  complaint  charges  the  sheriff's  neglect  in  a  merely 
uncertain  manner,  the  remedy  is  by  motion  and  not  by  demurrer. 

Tei'7'ell  V.  State,  ex  rel.,  165 

6.  Same. — Judgment  on  Default,  over  Plea  in  Bar. — TVial  by  Jury. — Where 
there  is  an  issue  formed  on  a  complaint  by  the  answer  of  general  deni- 
al, judgment  on  default  can  not  be  rendered,  nor  the  damages  assessed 
by  the  court,  upon  the  non-appearance  of  the  defendant,  but  the  issue 
must  be  tried  by  a  jury.  lb. 

6.  Evidence. — Pleadings  on  a  Catise  may  be  Contmented  upon  before  Jury. — 
The  pleadings  in  a  cause  are  before  the  court  and  constitute  a  part  of 
its  proceedings  without  being  introduced  in  evidence.  The  averments 
contained  in,  and  the  admissions,  if  any,  made  by,  such  pleadings,  may 
be  commented  upon  before  the  jury  in  tne  same  manner  as  any  other 
facts  appearing  in  the  cause.  Colter  v.  Calloway^  219 

7.  Uncertainty  in,  how  Reached.^'Where  a  pleading  states  sufficient  facts, 
any  uncertainty  in  the  allegations  thereof  is  not  reached  by  de- 
murrer, but  by  a  motion  f/}  make  more  certain.    Byatt  v.  Mattingly,  271 

8.  Harmless  Error, — Practice. — There  is  no  error  in  sustaining  a  demurrer 
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to  special  paragraphs  of  reply,  when  all  the  evidence  which  could  be 
offered  thereunder  is  admissible  under  the  general  denial. 

Foust  V.  Greffff,  399 

9.  Same.-^HarmlesB  Error, — Where  an  objection  is  sustained  to  a  question 
put  to  a  witness,  and  another  question,  covering  the  same  ground,  is 
asked  and  answered,  there  is  no  available  error  in  the  ruling  upon  the 
first  question.  Meyncke  v.  State,  exrel.,401 

10.  AdmuHftion  of  Irrelevant  Evidence,  when  HarmUsB — The  admission  of 
irrelevant  testimony,  if  harmless,  does  not  constitute  a  fatal  error. 

Oabe  v.  McGinniSj  538 

11.  Motion  to  Make  Certain. — Demurrer. — Pleading.  —  Where  a  good 
defence  is  stated  indefinitely  in  a  paragraph  of  answer,  the  reme- 
dy is  by  motion  to  make  certain,  and  not  by  demurrer.  Jb, 

12.  Same. —  Harmless  Error, — It  is  a  harmless  erroc  to  sustain  a  demurrer 
to  a  paragraph  of  answer,  when  the  defence  stated  therein  is  admissible 
under  another  paragraph  which  is  pleaded.  /ft* 

PRESUMPTION. 
See  Criminal  Law,  22  ;  Supiucmb  Court,  25. 

PRINCIPAL  AND  AGENT. 
See  Estoppel,  1  ;  Insurance,  3  ;  Promissory  Note,  7  ;  Tax,  2. 

PRINCIPAL  AND  SURETY. 
See  Contribution  ;  Decedents'  Estates,  4  ;  Promissory  Note,  4. 

1.  Subrogation  of  Surety  on  Payment  of  Judgment. — Assignment  of  Judg^ 
ment  by  Attorney.— Notice. — In  an  action  against  A.,  B.  and  C,  the 
complaint  alleged  the  rendition  of  a  joint  judgment  against  the  plain- 
tifiT  and  A.,  in  favor  of  6.,  on  a  promissory  note  executed  by  the  plain- 
tiff as  suretv  and  A.  as  principal ;  that  the  plaintifi;  to  obtain  an  as- 
signment of  the  judgment,  paid  the  amount  thereof  to  a  sheriff  holding 
an  execution  thereon,  and  that  B.'s  attorney  of  record  thereupon  as- 
signed the  same  to  the  plaintiff,  on  the  record  ;  that  subsequently  A.  had 
become  the  owner  of  real  estate  subject  to  the  lien  of  such  judgment ; 
and  that  C.  had  subsequently  obtained  a  judgment  against  A.,  which  was 
a  lien  on  such  realty.  Prayer  that  the  plaintiff  be  subrogated  to  B.'s 
former  rights  in  the  judgment,  us  against  all  the  defendants. 

Held,  on  demurrer,  that  such  assignment  was  notice  of  the  plaintififs  rights, 
and  that  the  complaint  is  sufficient.  Manfordv.  Firths  83 

2,  Supreme  Court. — Process. — The  rendition  of  judgment  without  process, 
in  favor  of  a  surety,  against  the  principal,  in  an  action  by  the  creditor 
against  both,  under  sec.  674,  2  R.  S.  1876,  p.  277.  is  not  ground  for  an 
assignment  of  error  in  the  Supreme  Court,  by  the  defendants,  aeainst 
the  plaintiff,  but  will  reverse  the  judgment,  as  between  the  defendants. 

Baldwin  v.  Webster,  188 

PRIORITY. 

See  Injunction,  7  ;  Vendor's  Lien. 

PROCEEDINGS  SUPPLEMENTARY  TO  EXECUTION. 

1.  Complaint. — Practice.— Examination     under    Oath. — Demurrer. — In    a 

Sroceeding  supplementary  to  execution,   the  creditor  may  compel  the 
efendants  to  answer  full^  under  oath,  and,  from  the  information   thus 
^      obtained,  frame  a  complaint.     But,  if  the  creditor  seeks  to  subject  a  par- 
ticular claim  to  the  payment  of  his  judgment,  he  should,  in  the  first  in- 
stance, file  a  verified  complaint,  the  sufficiency  of  which  may  be  tested 
by  demurrer.  Banty  v.  Buckles^  49 

2.  Same. — Turnpike  Company  and  its  Stockholders. — In  such  a  proceeding, 
by  a  judgment  creditor  of  a  turnpike  company,  against  the  debtor  and 
some  of  Its  stockholders,  to  subject  the  stock  subscribed  by  them  to  the 
payment  of  the  judgment,  it  was  not  alleged  in  the  complaint  that  » 
proper  subscription  had  ever  been  obtained,  that  the  articles  of  associa- 
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tion  had  ever  been  recorded,  that  a  board  of  directors  had   ever  been 
elected,  nor  that  the  siockholdere  had  ever  been  ordered  by  the  board 
of  directors  to  pay  their  stock,  as  was  provided  in  their  subscription. 
Held^  on  demurrer,  that  the  complnint  >^as  insufficient.  Ih. 

8.  Pleading. — Practice. —  Case  Chermded. — In  proceedings  supplementary 
to  execution,  instituted  under  section  522  of  the  code,  against  the  ex- 
ecution defendant  and  either  his  debtor  or  the  custodian  of  his  proper- 
ty, the  answers  of  the  defendants  under  oath,  in  denial  either  of  the 
possession  of  such  property,  or  of  the  existence  of  the  alleged  indebt- 
edness, are  not  final  and  conclusive  upon  any  question  of  fact  involved 
therein  ;  but,  as  to  any  such  question,  pleadings  may  be  filed,  and  issues, 
either  of  law  or  of  fact,  may  be  joined  by  or  between  thepluiiitifi*  and 
the  defendants  or  either  of  them,  or  by  and  between  the  defendants, 
and  such  issues  so  joined  may  be  heard,  tried  and  determined  in  the 
same  manner  as  other  issues  of  law  or  fact,  in  other  civil  actions  and 
proceedings.  Burt  v.  Hceiiingerj  28  Ind.  214.  is  overruled  ».o  far  hs 
it  is  in  conflict  with  this  decision     T.,  W,  #  W.  R.  W.  Co.  v,  Howe.%  458 

PROCESS. 
See    County    Commissioners,    9 ;    Principal    and    Surety,  2 ;  Rail- 
road, 10. 

PROMISSORY  NOTE. 
See  Contract,  1,  4  ;  Conversion  ;  Decedents'  Estates,  4  ;  Evidence, 
1  ;  Insurance  ;  Interest,  2  ;  Justice  of  Peace  ;  Mistake,  1,  2  ; 
Mortgage,  11  ;  Payment,  1,  8;  Pleading,  1 ;  Replevin,  2;  Stat- 
ute OF  Frauds,  2  ;  Usury  ;  Vendor's  Lien. 

1.  Endorsement  ot\  to  obtain  Release  of  Mortgage. — Insolvency  of  Maker. — 
Complaint. — In  an  action  on  a  promissory  note  not  payable  in  bank, 
brought  by  the  payee  against  an  endorser  as  such,  the  complaint  alleged 
that  such  note  had  been  given  for  the  unpaid  balance  of  the  purchuse- 
money  of  certain  real  estate,  and  had  been  secured  thereon  by  a  mort- 
gage ;  that  the  maker,  to  secure  the  release  of  the  mortgage,  had  pro- 
cured this  defendant  to  endorse  the  note,  and  the  plaintiff  had  there- 
upon released  the  mortgage  ;  and  that  the  maker  at  the  maturity  of  the 
note,  had  become,  and  ever  since  had  remained,  wholly  insolvent. 

Held,  on  demurrer,  that  the  complaint  was  suflScient.     Hoyve  v.  Fisher,  158 

2.  Same. — Answer  in  Abaieynent. — Bankruptcy  of  Maker. — Faikire  to  use 
Diligence. — The  defendant  in  such  action  answered,  in  abatement,  that 
the  note  in  suit  was  duly  secured  by  u  mortgage  on  real  estate  sufficient 
to  satisfy  the  same  ;  that  the  makers  had  been  adjudged  voluntary 
bankrupts  ;  and  that,  though  such  estates  remained  unsettled  and 
would  pay  at  least  a  part  of  tne  note,  no  steps  had  been  taken  to  file  the 
same  in  the  bankrupt  court. 

He^^j  on  demurrer,  that  the  answer  was  sufiicient.  lb, 

8.  Pleading. — A  complaint  upon  a  promissory  note,  which  alleges  the  in- 
debtedness of  the  aefendant  to  the  plaintifis,  as  partners,  upon  such  note, 
giving  the  day  of  the  execution  of  the  same  by  the  defendant  to  the 
plaintiffs,  its  amount,  when  due,  where  payable,  alleging  a  waiver  of 
valuation  and  appraisement  laws,  giving  the  proper  credit  for  a  pay- 
ment, and  averring  that  the  remainder  of  the  note  is  duo  and  unpaid, 
and  setting  out  as  an  exhibit  a  copy  of  a  note  corresponding  with  the 
one  described  and  referring  to  such  copy  by  a  proper  reference,  is  good 
upon  demurrer.  Antho^iyy.Shich,2\^ 

4.  Sttbsequent  Surety. — CoJitract.^ConMderation. — "Whore  A.  has  signed  u 
promissorv  note,  not  governed  by  the  law  merchant,  after  it  has  bt^en 
executed  by  the  original  maker,  accepted  by  the  payee,  and  the  contract 
evidenced  by  the  note  completely  executed,  without  any  new  consid- 
eration, he  is  not  bound  thereon.  Crossan  v.  A//ry,  242 
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5.  Same. — Estoppel. — Admissio7i. — In  sifch  case  a  statement  made  by  A.  to 
an  endorsee  of  the  note,  after  its  purchase,  that  such  note  is  all  rigbi, 
can  not  estop  him  to  set  up  the  defence,  nor,  viewed  as  an  admission, 
make   him  liable  upon  the  nole.  lb. 

6.  Same. — Law  Merchant — In  order  to  place  a  note  upon  the  footing  oi 
bills  of  exchange,  it  should  show  on  its  face  that  it  is  payable  at  or  in  a 
bank;  and,  unless  it  does  so,  averment  and  proof  that  the  place  named  for 
payment  is  a  bank,  will  not  place  the  paper  upon  the  footing  of  bilU 
of  exchange.  Jh. 

7.  Alteration, — Implied  Authority  to  Insert  Name  of  Bank. — Endorsetnent. 
—  Where  a  promissory  note  has  all  the  elements  of  commercial  paper, 
negotitiblo  by  the  law  merchant,  at  the  time  the  maker  executes  it,  ex- 
cept filling  the  blank  left  to  insert  the  name  of  the  place  at  which  it 
is  to  be  made  payable,  and,  in  answer  to  an  inquiry  by  the  payee  of  the 
maker  »is  to  where  the  note  shall  be  left  for  payment,  the  latter  men- 
tions a  certain  bank,  such  payee  has  implied  authority,  from  «uch  state- 
ment and  from  the  condition  of  the  note,  to  fill  up  the  blank  in  the  note 
by  inserting  the  name  of  the  bank  mentioned ;  and  in  such  case  the 
note,  being  valid  in  the  hands  of  the  payee  notwithstanding  the  alter- 
ation, is  valid  in  the  hands  of  an  endorsee,  whether  he  hns  notice  of  the 
alteration  or  not.  Marshall  w  Dret^her,  359 

8.  JAability  of  Assignor  of  Non-Negotiable  Paper. — Measure  of  Damayes  — 
Ecidenee. — Where  the  assignee  of  a  promissory  note,  not  negotiable  by 
the  law  merchant,  can  not  collect  the  amount  thereof  from  the  maker, 
the  consideration  which  moved  from  the  assignor  for  whatever  be  re- 
ceived for  the  note  thereby  fails,  and  he  is  then  liable  for  the  value 
which  he  received  from  the  assignee  for  that  consideration,  with  inter- 
est and  costs  of  suit  against  the  maker.  The  amount  of  the  note  is 
7)nma/acic  evidence  that  that  was  the  price  paid  for  the  assignment; 
but  this  will  not  prevent  the  assignor  from  showing  that  the  n-nX  price 
he  received  was  less  than  the  face  of  the  note.  Foust  v.  Gregg,  399 

9.  Consideration, — Partnership, — Good-  WiU. — The  interest  of  a  retiring 
partner,  in  the  good-will  of  the  partnership  business,  is  a  sufficient  con- 
sideration to  support  a  promissory  note  executed  by  the  remaining 
partners  ;«and  the  liability  of  the  latter  upon  such  note  is  not  afiected 
by  the  fact  that  such  business  is  not  thereafter  successful. 

Smock  V.  Pierson,  405 

10.  Contract — Agreement  to  Pay  Chantor's  DMsin  Consideration  of  Courry- 
anre, — Statute  of  Frnuds  — The  payee  of  a  promissory  note  may  main- 
tain an  action  upon  (v  promise  made  by  A.  to  the  maker,  to  pay  all  the 
debts  of  the  latter,  in  consideration  of  the  convej'ance  to  A„  by  said 
maker,  of  his  real  estnte.  Such  promise  is  not  within  the  statute  of 
frauds,  and  A.  is  bound  to  pay  the  note  according  to  the  terms  thereof. 

Carter  v.  Zenhlin.  436 

11.  Release  of  Makei\ — Subsequent  Admission  of  Liability, — Where  a  witness 
for  the  defence,  in  a  suit  upon  a  promissory  note,  testifies  that  the 
payee  of  thtj  note,  the  plaintiff's  decedent,  had  released  the  defendant, 
one  of  the  makers,  from  the  payment  of  a  note  other  than  the  one  in 
suit,  and  that  the  note  in  suit  was  mentioned  in  the  conversation  rela- 
tive to  the  release,  the  testimony  of  a  witness  for  the  plaiotifiT,  showing 
that  such  maker,  after  the  death  of  the  payee,  admitted  the  validity  of 
both  notes  and  said  he  would  pay  them,  is  properly  admissible.  Ih. 

12.  Same. — Miist  be  Valuable  Consideration  for  Release. — An  agreement  on 
the  part  of  the  payee  of  a  promissory  note,  to  release  the  maker  from 
such  note,  is  not  binding,  ard  will  not  release  such  maker,  unless  the 
payee  receives  a  valuable  consideration  for  the  release.  lb. 

18.  Assignment. — Non- Residence  of  Maker. — A  ttachment  — W  here  the  maker 
of  a  promissory  note  becomes  a  non-resident  of  the  State  after  the  as* 
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gign.n^iit  of  the  note,  and  before  its  maturity,  and  is  a  non-resident  at 
tlie  time  of  its  maturity,  the  assignee  may  recover  directly  from  the  as- 
signor, even  if  the  maker  had  returned  temporarily  to  the  State  af- 
ter the  maturity  of  the  note,  und  before  tho  bringing  of  the  suit,  and  at 
the  time  of  such  temporary  return  had  property  m  his  possession  which 
might  have  been  attached  by  such  assignee  Tlius  v.  Seward,  456 

1  i.  W(mt  of  Consider  at  ion. — Fraud. — A.  signed  a  paper  which  proved  to 
be  a  promissory  note,  governed  by  the  law  merchant,  and  payable  to  B. 
The  note  was  without  consideration,  as  between  the  parties  thereto.  B. 
transferred  the  note,  together  with  a  similar  note  executed  by  D.,  to  C, 
in  exchange  for  certain  pergonal  property.  Sub-cquently,  A.  was  induced 
by  C.  to  take  up  his  original  note,  and  substitute  another  therefor  paya- 
ble to  C.  Afierward  the  latter  discovered  that  D.'s  note  transferred 
to  him  was  forged,  and  he  rescinded  his  contract  of  exchange  with  B., 
and  took  back  the  personal  property  given  for  the  two  notes. 

Held^  in  a  suit  by  0.  against  A.,  upon  the  note  substituted  for  the  original 
note,  that  the  note  sued  upon  was  without  consideration,  and  that  C  can 
not  recover.  Beckner  v.    WiUsv7ty  633 

15.  ReferfMce  to  in  Complaint. — Ideniificaiion — Where  a  complaint  on  a 
promissory  note  refers  to  such  note  as  *' herewith  filed,''  and  such  a  note 
as  the  one  described  is  actually  filed  with  and  accompanies  the  com- 
plaint, it  is  sufficiently  identified.  Friddle  v.   Crane,  583 

16.  Same. — Averment  that  Note  is  Unpaid. — Demurrer. — Pleading. — A  com- 
plaint on  a  promissory  note  must  contain  an  averment,  either  in  trrms 
or  equivalent  words,  that  the  note  remains  unpaid,  or  it  will  be  insuffi- 
cient upon  demurrer  for  want  of  facts.  /&. 

PROSECUTING  ATTORNEY. 
See  Amendment  of  Statute. 

1.  Right  to  Appear  before  Justices  of  the  Peace^  in  Criminal  Prosecutions. — 
In* all  counties  in  which  no  criminal  circuit  court  has  been  established, 
the  prosecuting  attorney  of  the  civil  circuit  court  has  the  right  toappear 
on  behalf  of  the  State,  in  criminal  prosecutions  before  justices  of  the  peace. 

Statey  ex  rel.^  v   Jacksony  58 

2.  Same — Prosecuting  Attor?iey\3  Fee, —  When  none  Taxed. — No  fee  should 
be  taxed  for  the  prosecuting  attorney,  in  criminal  prosecutions  before 
justices  of  the  peace,  in  any  case  where  the  fine  can  not  exceed  three 
dollars  ;  nor  in  any  other  case  wherein  he  appears  without  being  re 
quested  so  to  do  by  the  injured  or  complaining  party.  And  in  no  event 
can  a  fee  be  taxed  in  his  favor,  in  a  case  wherein  he  does  not  appear 
either  in  person  or  by  deputy.  76. 

8.  Same. — Taxing  Fees  a  Judicial  Act. —  Costs — The  act  of  a  justicein  tax- 
ing, or  in  failifjg  or  refusing  to  tax,  a  fee  in  favor  of  a  prosecuting  at- 
torney, and  rendering  judgment  accordingly,  is  a  judicial  act ;  and 
neither  he  nor  bis  sureties  are  liable  on  his  bond,  on  account  of  his  ac- 
tion therein.  Jb, 

QUESTION  OF  LAW  RESERVED. 
See  Criminal  Law^,  16. 

RAILROAD. 

See  Cities  and  Towns  ;  Mortgage,  7,  10. 

1.  Proceeding  to  Appropriate  Land  Already  Occupied. —  MeoJiure  of  Damu' 
ges. — Time. — Tnstruciicn.  -  In  a  proceeding  by  a  railroad  company, 
against  a  land-owner,  t<^»  appropriate  for  its  railroad  land  entered  upon 
and  occupied  by  it  previous  to  the  institution  of  such  proceeding,  the 
circuit  court  instructed  the  jury  that  their  "  inquiries  as  to  the  amount 
of  damages  sustained  by  the  **  land-owner,  "  if  any,  should  relate  to  the 
time  of  the  filing  of  the  act  of  appropriation.*' 

ffeld,  that  th^  instruction  was  proper    L ,  M.  ^  B.  R.  R.  Co.  v.  Murdoch,  137 
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2.  Same. — Occupation  of  Canal  Bank — It  was  proper  in  such  proceeding 
to  refuse  to  instruct  the  jury,  that  the  land-owner  was  not  entitled  to 
any  damages  on  account  of  the  company's  occupation  of  a  bank  of  the 
Wabash  &  Erie  Uanal,  the  fee-simple  of  which  was  in  the  land-owner. 

lb. 

3.  Same  — Increased  Danger  of  Fire,  Rate  of  Insurance^  and  Deprecialion 
of  Rents — It  was  likewise  proper  to  refuse  to  instruct  the  jury  that  they 
should  not  consider  the  increased  danger  of  fire  emitted  by  th«  conipa- 
ny's  locomotives,  the  increased  cost  of  iosurance,  nor  the  con&equtnt 
decrease  of  rental  value.  lb. 

4.  Same. — Injury  to  Buildings  and  Business. — Injury  to  a  warehou  e  on 
the  ground  in  question,  and  to  the  facilities  for  using  it,  properly  enters 
into  the  measure  of  damages.  lb. 

6.  Same.T-Damages  for  Trespass  no  Defence. — A  judgment  in  favor  of  the 
land-owner,  against  the  company,  in  such  case,  for  its  unlawful  entry 
on  bis  premises  prior  to  the  institution  of  its  proceeding  to  appropriate,  is 
not  competent  evidence  for  the  company.  lb. 

6.  Killing  Stock. — Special  Finding, — In  an  action  to  recover  damages 
against  a  railroad  company  for  killing  a  cow,  a  negative  answer  to  the 
question,  *'Do  you  find  the  plaintifi"  was  without  fault,  and  guilty  of  no 
contributory  negligence  V^  is  equivalent  to  no  finding  at  all  upon  vhat 
question,  and  is  not  inconsistent  with  a  general  verdict  for  the  plaintifiT. 

L.N.A.^  a  R.    W,  Co.  v.  Whitesell,  297 

7.  Same. — Contributory  Negligence. — Defence. — Contributory  negligence  is 
no  defence  to  an  action  under  the  statute,  against  a  railroad  company, 
for  killing  stock  at  a  point  on  its  road  not  securely  fenced.  lb. 

8.  Putting  Passenger  off  TVain  for  Non-Payment  of  Fare. — Statute  Con- 
strued.— fcJection  28  of  the  act  under  which  most  of  the  railroads  of 
this  State  are  organized,  1  R.  S.  187(5,  p.  709,  provides  that,  **If  any  passen- 
ger shall  refuse  to  pay  his  fare  or  toll,  the  conductor  of  the  train,  and 
the  servanti  of  the  corporation  may  put  him  out  of  the  cars  at  any  usual 
stopping  place," 

Held  tnat  this  section  is  a  police  regulation,  for  the  purpose  of  protecting 
the  public  from  the  dangers  of  frequent  and  unnecefsary  stopping  of 
trains  between  stations  and  the  increase  of  speed  nec^sary  to  regain 
time  thus  lost ;  but,  if  a  passenger  refuse  to  pay  his  full  fare  on  proper 
request  by  the  conductor,  tie  becomes  an  intruder,  and  it  is  the  right 
and  duty  of  such  conductor  to  put  him  off  the  train,  and  it  makes  no 
difference  that  the  conductor  has  previously  received  a  part  of  the  fare. 

jB.,  p.  ^C.R,R  Co.  V   McDonald,  316 

9.  Same. — Disorderly  Conduct. — Repayment  of  Fare. — Under  section  2, 1  R. 
S.  1876,  p.  710,  a  passenger  who  gets  on  a  train  intoxicated  and  advises 
other  passengers  not  to  pay  their  fare,  is  guilty  of  disorderly  conduct, 
and  the  con<fiictor  of  the  train  may,  after  tenaering  him  such  "  propor- 
tion of  the  fare  he  has  paid,  as  the  distance  he  then  is  from  the  place  to 
which  ho  has  paid  his  fare  bears  to  the  whole  distance  for  which  he 
has  paid  his  fare,'*  remove  him  from  the  train,  and,  unless  unnecessary 
force  is  used,  the  railroad  company  incurs  no  liability  on  account  of  such 
removal.  lb. 

10.  Same — Appropriation  to  Railroad. — Where  a  county  auditor  issues  a  no- 
tice on  the  10th  day  of  a  certain  month,  calhng  a  special  sessir^n  of  the  board 
of  commissioners  on  the  15th  of  the  same  month^  for  the  purpose  of 
hearing  applications  for  appropriations  for  a  certain  railroad  company 
named  in  the  notice,  and  such  notice  is  duly  served  upon  each  member 
of  the  board  on  the  12th  of  said  month,  and  the  board  convenes  in  spe- 
cial session  on  the  15th  in  pursuance  of  such  notice,  said  board  is  lawftil- 
ly  convened  in  special  session  and  may  transact  the  business  which  it  it 
called  to  consider.  Wilson  v.  Board  of  Comni'rs,  etc.y  507 
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11.  Same, — Peiiiion, — Where  a  petition  to  a  board  of  commissioners  to  make 
an  appropriation  of  money,  oy  taxation  of  a  certain  township,  to  aid  in 
the  construction  of  a  railroad,  specifies  a  certain  sum,  *'or  a  sum  equal 
to  two  per  centum  of  all  taxable  property  in  s^iid  township/'  as  the  ap- 
propriation desired,  it  sets  out  the  amount  of  the  appropriation  with 
sufficient  certainty.  76. 

12.  Satne.^Forfeiture  of  Right  to  Tax. — Repeal  of  Statute, — So  much  of  sec- 
tion 18  of  the  act  of  May  12th,  1869,  1  R.  S.  1876,  p.  740,  as  provide? 
that  the  failure  of  a  railroad  company  to  complete  its  road  within  three 
years  from  the  levy  of  the  special  tax  for  its  oenefit  shall  work  a  for- 
feiture of  the  right  of  the  railroad  company  to  the  tax,  and  the  provision 
in  section  8  of  the  act  of  Dec.  24th,  1872,  Acts  1872,  p.  67,  that  the 
tax-payers  shall  be  released  from  the  payment  of  the  levies  upon  the 
failure  of  the  railroad  companv  to  complete  its  road  within  the  time 
limited,  are  virtually  repealed  by  the  supplemental  act  of  January  30th, 
1878,  Acts  1878,  pp.  184  and  185  But,  since  the  taking  effect  of  the 
latter  act,  the  board  of  commissioners  has  had  the  power,  in  its  discre- 
tion, upon  a  proper  application  and  after  a  proper  notice,  to  cancel  the 
stock  subscription   of  the  township  to  said  railroad.  Ih. 

18.  Same. — Insolvency  of  Railroad  Company. — Injunction. — The  insolvency 
of  a  railroad  company,  or  its  inability  to  complete  its  road,  does  not 
affect  the  validity  and  legality  of  a  special  tax  previously  levied  in  its 
behalf,  and  affords  the  tax-payers  no  sufficient  grounds  to  enjoin  the  col- 
lection of  the  tax  by  the  proper  officers.  lb. 

14.  Same. —  When  Iiyunetion  will  ftot  Lie. — An  injunction  will  not  lie  to  pre- 
vent the  collection  of  a  tax  legally  assessed,  upon  the  ground  that  its 
collection  had  not  been  ordered  for  the  purpose  of  appropriating  the 
same  to  the  object  for  which  it  was  assessed.  lb. 

15.  NonrPayment  of  Fare  by  Passenger. — Statute  Construed. — Section  28  of 
the  general  law  of  this  State  for  the  incorporation  of  railroad  compa- 
nies, 1  R.  S  1876,  p.  709,  which  provides  that,  "If  any  passenger  shall 
refuse  to  pky  his  fare  or  toll,  the  conductor  of  the  train,  Imd  the  servants 
of  the  corporation  may  put  him  out  of  the  cars  at  any  usual  stopping 
place/'  is  permissive  and  not  prohibitory. 

71,  W.  #  W.  R.  W.  Co.  V.  Wright,  686 

16.  Same.-^Priee  of  Ticket  and  Fare  on  Train. —  Where  Passenger  may  be 
put  off , — Trespass, — A  railroad  company  has  the  legal  right  to  discrim- 
inate between  the  amounts  of  fare  where  a  ticket  is  purchased,  and 
where  the  fare  is  paid  upon  the  train,  and  to  demand  and  receive  a  larger 
fare,  in  the  latter  case,  than  the  price  charged  for  a  ticket;  and,  when  a 
passenger  refuses  to  pay  the  fare  demanded,  the  conductor  of  a  train  has 
the  right  to  put  such  passenger  off  his  train,  at  any  time  and  at  any 
place  on  the  line  of  the  road,  without  reference  to  stations  and  with- 
out actual  daneer  to  his  life  or  person.  When  he  refuses  to  pay  his  fare, 
the  passenger  becomes  an  intruder  and  trespasser,  and  he  has  only  the 
rights  of  a  trespasser.  lb. 

17.  Some. — Failure  to  Purchase  Ticket  or  Ascertain  Rides  of  Company. — 
Where  a  passenger,  having  time  to  do  so,  fails  to  purchase  a  ticket,  or 
to  ascertain  the  rules  of  the  railroad  company  in  regard  to  the  payment 
of  fare  on  the  train,  and  the  conductor  demands  of  him  more  than  what 
he  supposes  is  the  regular  fare,  he  should  pay  the  money  and  investigate 
the  matter  afterward;  and,  upon  his  refusal  so  to  do,  the  conductor  may 
eject  him  from  the  train.  lb. 

18.  Same. — Excessive  Damages. — As  to  excessive  damages,  see  opinion.    lb. 

REAL  ESTATE,  ACTION  TO  QUIET  TITLK 
See  JtTDOMBNT,  1  ;  Mortqaoe,  7. 
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RECORD. 
See  Bill  op  Exceptions  ;  Criminal  Law,  1  to8  ;  Justice  of  the  Peace. 
8 ;  HiBTAKS,  8  ;  Supreme  Court,  1, 10,  24,  26,  ;^0. 

JcvjCir  jliREES. 

1,  Trial  by — Abandonment  of  Part  of  Cattse  of  Action  by  Plaintiff. — Rt- 
port — Practice,— VixAev  section  850  of  the  practice  act,  2  R.  8.  1876, 
p.  178,  the  plaintifT,  in  a  trial  by  referees,  may  abandon  an^'  part  of  the 
cause  of 'action  stated  in  his  complaint ;  and,  in  such  case,  m  relation  to 
the  abandoned  part  of  the  cause  of  action,  the  referees  can  only  be  re- 
quired to  report  to  the  court  the  fact  of  such  abandonment  and  what  was 
abandoned.  Barnard  v.  Daggett^  805 

2.  Same, — Retraxit^  Attorney  may  File. — Where  there  is  a  question  as  to 
whether  the  report  of  referees  covers  certain  matters  stated  in  the  com- 
plaint, the  plaintiff's  attorney,  under  the  flrst  clause  of  section  772  of  the 
practice  act,  2  R.  S.  1876,  p.  805,  has  power  to  make  and  file  a  written 
retraxit  of  such  matters  and  bind  his  client  thereby,  and  such  retraxit  will 
cure  the  omission  or  defect  in  such  report,  and  the  court  ought  thereupon 
to  render  judgment  in  favor  of  the  defendant  for  the  matters  so  released. 

REFORMATION  OF  WRITING. 
See  Conveyance,  2 ;  Covenant,  1  ;  Judgment,  1 ;  Mistake. 

REHEARING. 
See  Supreme  Court,  7,  28. 

RELEASE. 
See  Mortgage,  2  ;  Promissory  Notb,1,  11,12. 

RELEASE  OF  ACTION. 
See  Libel,  8. 

RELEASE  OF  LEVY. 
See  Injunction,  7. 

REPEAL  OF  STATUTE. 
See  Amendment  of  Statute  ;  Railroad,   12 ;  Retiya^  of  Statute. 

REPLEVIN. 
See  Former  Adjudication. 

1.  Defective  Verdict, —  Venire  de  Novo. — In  an  action  of  replevin  for  a  colt, 
the  complaint  alleged  that  "  said  defendants  have  possession  of  without 
right,  and  unlawfully  detain  said  colt  from  the  plaintiff/'  the  answer 
of  general  denial  was  filed.  The  cause  was  tried  by  a  jury  who  re- 
turned the  following  verdict :  "  We,  the  jury,  find  the  property  was 
replevied  in  Miami  county,  and  at  the  commencement  of  this  suit  the 
right  of  and  possession  thereto  was  in  the  plaintiff,  and  assess  his  dam- 
ages  at  twentv-five  dollars." 

Held,  that  the  verdict  was  radically  defective  and  did  not  justify  the  rendi- 
tion of  any  judgment,  and  that  a  motion  for  a  venire  de  tioooehould  have 
prevailed.  Ridenour  v.  Becknian,  236 

2.  Auction  Sale—Right  to  Possession  of  Property.—Tender.—Promissory  Note, 
Where  a  chattel  is  offered  for  sale  at  a  public  auction,  on  a  credit  of  six 
months,  the  purchaser  being  required  to  execute  his  promissory  note 
with  good  securitv,  drawing  interest  at  six  per  cent,  from  date,  and 
such  chattel  is  bid  off  at  a  certain  price,  the  purchaser  is  not  entitled  to 
the  possession  thereof  until  he  tenaers  to  the  owner  such  a  note  as  the 
terms  of  the  sale  require,  or  a  sum  of  money  equal  to  the  principal  and 
interest  which  would  be  due  upon  the  note  at  maturity. 

Wainseott  v.  Smitk,  812 

REPUTATION. 
See  Bastardy,  2  ;  Criminal  Law,  10,  11,  17  ;  Evidence,  8,  4. 

RESCISSION. 
See  Contract,  2,  8. 
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RETRAXIT. 
See  RsFEBSBS. 

REVIVAL  OF  STATUTE. 
See  "V^^LL. 

ROBBERY. 
See  Criminal  Law,  4. 

RULE  OP  COURT. 
See  Venue.  Chakos  or,  1. 

RUMOR. 
See  Bastabdy,  2. 

SATISFACTION  AND  RELEASE. 
See  Mortgage,  2  ;  Payment  ;  Shsrift's  Sale. 

SET-OFF. 
See  Mortgage,  9. 

Action  hy  Bankrupt,  on  Credit  set  off  to  him  as  Exempt — Judgment  against 
hhnjor  Conversion  not  a  Set-Off. — Where,  pending  the  settlement  of 
a  bankrupt's  estate,  an  action  is  brought  against  him  in  a  state  court,  for 
the  conversion  of  personal  property  prior  to  the  adjudication  of  bank- 
ruptcy, he  may,  by  pleading  his  bankruptcy,  stay  such  proceeding  ;  but, 
if  he  permit  judgment  therein  to  go,  it  is  not  a  proper  set-off  in  the 
hands  of  an  assignee  thereof,  against  whom  he  brings  suit  on  a  chose  in 
action  set  off  to  him  by  the  bankrupt  court  as  exempt  from  execution. 

Weaver  v.  Voils,  191 
SETTLEMENT. 
See  Mistake,  2. 

SHERIFF. 
See  Practice,  4. 

SHERIFF'S  SALE. 
See  Injunction,  6 ;  Judgment,  1  ;  Statute  of  Limitations,  1  ;  Tax, 

8  ;  "Widow,  1. 

Proceeding  to  set  Aside. — Defective  Description  of  Property. — Execution. — 
Vacating  Satisfaction  of  Judgment, — Pleading. — In  a  proceeding  to  have 
a  sherifl'^s  sale  set  aside,  a  receipt  on  an  execution  cancelled  and  declared 
void,  satisfaction  of  a  certain  judgment  vacated  and  set  aside,  and  the 
judgment  declared  in  full  force  from  the  rendition  thereof,  the  com- 
plamt  alleged  the  recovery  of  the  judgment  bv  the  plaintiff  against 
the  defendant,  the  levy  of  the  execution  oy  the  sheriff  upon  certain  land 
of  the  defendant,  the  advertisement  and  sale  and  the  purchase  thereof  by 
the  plaintiff  to  satisfy  his  judgment ;  it  further  alleged  that  the 
plaintiff  received  the  sheriff's  certificate  and  deed,  and  that  the 
execution  was  returned  satisfied  ;  that  in  the  levy,  advertisement  of  sale, 
certificate  of  sale  and  deed,  the  land  was  described  as  follows  :  "  A  part 
of  sections  five  (5)  and  eight  (8),  in  township  seven  (7)  south,  of  ran^ 
five  (5)  west,  14  acres  ; ''  that  the  pretendea  sale,  and  the  deed  made 
in  pursuance  thereof,  constituted  the  sole  consideration  for  the  plain- 
tiff's receipt  upon  the  execution,  and  for  the  apparent  satisfaction  of  his 
judgment. 

Heldj  that  the  description  is  so  defective  as  to  convey  nothing,  the  complaint 
sufficient,  and  the  plaintiff  entitled  to  the  relief  sought. 

Kercheval  v.  Lamar^  442 
SPECIAL  FINDING. 
See  Costs,  2  ;  Mistake,  2  ;  Railroad,  6. 

Correct  Judgmetit  on  Erroneous  Conclusion. — Mistake. — "Where,  from  the 
facts  specially  found  by  the  court  and  its  conclusion  of  law,  it  is  appar- 
ent that  its  judgment  was  for  the  proper  amount,  the  ikct  that  the 
amounts  mentioned  in  the  conclusion  of  law  were  incorrect  ilB  not  call- 
able error.  Sanders  v.  Sbi  f .  ^  dJl  ^ 
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SPECIAL  SESSION. 
See  County  Commissionkrs,  9 ;  Railroad,  10. 

SPECIAL  VERDICT. 

See  MoRTQAOE,  8. 

STATUTE  CONSTRUED. 
See  Amendment  of  Statute  ;  County  Comhissionsbs,  7  ;  Fees   and 
Salaries  ;   Northern  Prison  ;  Railroad,  8,  15     Venue,  Change 
OF  ;  Widow,  3,  4  ;  Will. 

STATUTE  OF  FRAUDS. 
See  Contract,  1  ;  Promissory  Note,  10  ;  Tresfassino  Animaus. 

1.  Contract — Pleading. — Case  Overruled, — A  complaint  on  a  parol  con- 
tract within  section  7  of  the  statute  of  frauds,  1  R.  S.  1876,  p.  604, 
which  does  not  show  that  the  purchaser  has  receWed  part  of  the  prop- 
erty, or  given  something  in  earnest  to  bind  the  bar^in,  or  in  part 
payment,  does  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
and  a  dezmirrer  thereto  for  want  of  sufficient  facts  ought  to  be  sus- 
tained.    Harper  ▼.  Miller,  27  Ind.  277,  is  overruled  on  this  point. 

Krohn  V.  BaiiUj  277 

2.  Same. — Promissory  Note, — A  promissorv  note  not  governed  by  the  law 
merchant,  executed  to  the  defendant  by  a  plaintiff  who  seeks  to  re- 
cover damages  asainst  the  defendant  for  the  oreach  of  a  parol  contract 
to  deliver  to  such  plaintiff  goods  of  more  than  fifty  dollars  value,  in 
consideration  of  such  contract,  is  not  sufficient  to  take  such  contract 
out  of  section  7  of  the  statute  of  frauds.  lb, 

STATUTE  OF  LIMITATIONS. 
See  Will. 

1.  Reeoveryof  Land  sold  on  Execution  on  Void  Judgment  for  Diteh  Asaeu- 
m«n^.— Under  subdivision  8.  section  211,  2  R.  S.  1876,  p.  128,  an  action 
'*For  the  recovery  of  real  property  sold  on  execution.  Drought  by  the 
execution  debtor,  his  heirs,  or  any  person  claiming  under  him  by  title 
acquired  after  the  date  of  the  judgment,''  must  be  brought  within  ten 
years  after  the  sale.  This  statute  covers  sales  made  on  a  void  Judg^^t 
for  an  appraisement  of  benefits  for  ditching  purposes. 

Brown  v.  Maker,  14 

2.  Same, — Statute  heed  not  be  Pleaded. — Evidetiee, — Such  defence  is  admis- 
sible, in  such  action,  under  the  general  denial,  without  being  specially 
pleaded.  lb, 

S.  Exceptions  to. — Pleading. — Demurrer, — ^The  fact  that  the  Cause  of  action 
stated  in  a  complaint  appears  to  be  within  the  statute  of  limitations  does 
not  render  the  complaint  insufficient  on  demurrer,  unless  it  also  affim»> 
atively  appears  that  it  is  not  within  any  of  the  exceptions  to  the  statute. 

Kenfv.  Taggari,  163 

4.  Actions  to  be  Brought  itfitMn  Twejiiy  Feats. — Coo^nanis  in  Deed. — Cm- 
traet.'-VndeT  clause  6  of  section  211  of  the  practice  act,  2  R.  S.  1876, 
p.  122,  an  action  upon  a  covenant  of  Warranty  contained  in  a  deed,  and 
upon  a  separate  written  agreement  signed  b^  the  grantor,  binding 
him  to  save  the  grantee  harmless  from  any  disturbance  of  his  title  to 
the  land  conveyed,  by  certain  named  heirs,  may  be  comtnenced  with- 
in twenty  years.  The  limitation  of  fifteen  yean  provided  in  section  212 
of  the  code  is  not  applicable  in  such  case.  Hyatt  v.  Matiingly,  271 

SUBROGATION. 
'  See  MoBT<»AcnB,  11  ;  Patmsnt,  1 ;  PniNoiPAL  AJh»  Subett,  1. 

SUBSCRIPTION. 

See  OOBPOBATIOK. 

SUMMONS. 
See  JvsTicB  of  the  Peagb,  8  ;  Pbogbss. 
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SUPERIOR  COURT. 
See  Supreme  Court,  27. 

SUPREME  COURT. 
See  Bastardy,  9, 10;  Criicikal  Law  15,  21 ;  Decxdxnts'  Estates,  6; 
IvjUNCTiOK,  6  ;  Justice  of  the  Peace,  8  ;  Liquor  Law,  8  ;    Ma&- 
RiAQB  Promise,  2  ;  Practice,  2  ;  Principal  and  Surety,  2. 

1.  Aagiffnmentof  Error. — Proof  of  Notice  by  Fublication, — AssignmeDts  of 
error  in  the  Supreme  Court,  questioning  the  sufSciency  of  the  plead- 
ings in  the  cause,  and  the  sufficiency  of  the  evidence  to  sustain  the  find- 
ing, present  nu  question  as  to  the  failure  of  the  record  to  show  due  proof 
of  notice  by  publication  to  non-resident  defendants, 

Mayer  v.  QrotUndiekt  1 

2.  Brief. — ReqttiremenU  of. — A  brief,  filed  by  a  party  in  a  cause  pending 
in  the  Supreme  Court,  should  contain,  in  addition  to  an  abbreviated 
statement  of  the  case,  a  summary  of  the  questions  involved,  with  a  cita- 
tion of  authorities,  if  any,  relied  on,  and  an  argument  based  on  both. 

Bray  v.  Franklin  L.  Ins,  Co.,  6 

9*  Weight  of  Evidence. — The  Supreme  Court  will  not  disturb  a  finding  or 
verdict  on  the  mere  weight  of  the  evidence.  Jh, 

4.  Newly- Discovered  Evidence. — Where  the  evidence  is  not  in  the  record, 
the  Supreme  Court  can  not  review  the  overruling  of  a  motion  for  a  new 
trial,  which  alleges,  as  grounds,  newly-discovercn  evidence,  and  that  the 
verdict  is  contrary  to  the  law  and  the  evidence.  Clare  v.  State,  17 

(.  Bill  of  Exceptions. — Omission  of  Pari  of  Evidence. — Where,  notwith- 
standing its  declaration  that  it  contains  *'  all  the  evidence  given  in  the 
cause,"  a  bill  of  exceptions  affirmatively  shows  that  a  material  part  of 
the  evidence  is  omitted,  the  evidence  forms  no  part  of  the  record  on  ap- 
peal to  the  Supreme  Court.  Merrifield  v.  Weston,  70 

^.  Admission  of  Evidence. — New  Trial. — The  Supreme  Court  can  not  0007 
sider  the  admission  of  alleged  erroneous  evidence,  if  its  admission  be 
not  made  a  ground  of  a  motion  for  a  new  trial.  lb, 

7.  Rehearing. — Certioraru — The  Supreme  Court  will  not  grant  a  rehearing 
to  allow  a  certiorari.  Jb, 

8.  Exception. — Practice. — Where  no  objection  or  exception  is  taken  to  any 
ruling  of  the  court  below,  no  question  as  to  the  rulings  of  that  court  can 
be  presented  to  the  Supreme  Court  Hendricks  v.  State^  ex  rel.,  104 

9.  Weight  of  Evidence  — The  Supreme  Court  will  not  disturb  a  verdict  on 
the  mere  weight  of  the  evidence.  Dodds  v.  Rogers,  110 

W.    Brief. — Reference  to  Re€ord.-^\JndeT  rule  19  of  the  Supreme  Court,  a 
brief  should  refer  to  the  part  of  the  record  relied  on  to  establish  al 
leged  error.  Sanders  v.  Scott,  130 

11.  Judgment  Reversed  as  to  several  Appellants  when  only  one  entitled  to  Re- 
versal.— Where  only  one  of  several  parties  appealing  to  the  Supreme 
Court  is  entitled  to  a  reversal  of  the  Judgment,  but  an  affirmance  as  to 
the  other  parties  will  embarrass  the  appellee  in  the  further  prosecution 
of  his  cause  of  action  against  the  party  as  to  whom  the  judgment  is  re- 
versed, such  judgment  will  be  reversed  as  to  all.    Oaar  v.  Millikan,  208 

12.  Rtde  \9 — Marginal  Notes,  etc. — Appeal  Dismissed — Practice. — For  a 
failure  to  comply  with  rule  19  of  the  Supreme  Court,  requiring  the 
paging  of  the  transcript,  the  numbering  of  the  lines,  marginal  notes, 
etc.,  an  appeal  to  that  court  will  be  dismissed  on  motion. 

Bowman  v.  Simpson,  229 

18.  Assignment  of  Error. — Exeepttofi  to  Judgment. — An  assignment  of  er- 
ror, that  the  court  below  erred  "  in  entering  judgment  upon  the  finding 


646  INDEX. 

herein,"  presents  no  question  to  the  Supreme  Court,  when  it  appears 
that  no  exception  was  taken  to  the  rendition  of  the  judgment. 

Schofield  Y.  Jennings,  232 

14.  Appeal. — Assignment  of  Error, — Notice  to  Co-Party. — Where  judg- 
ment has  been  rendered  in  the  court  below,  in  favor  of  the  plaintiff  and 
against  several  defendants,  errors  may  be  assigned  in  the  names  of  a 
defendant  appealing,  if  notice  of  the  appeal  has  been  served  upon  code- 
fendants  us  required  by  section  651  of  the  code. 

RidenouT  v.  Beeknum,  286 

16.  Submission. —  Waiver  of  Irregularity. — Where  a  cause  has  been  submit- 
ted upon  the  written  agreement  of  the  parties,  any  irregularity  in  the 
assignment  of  errors  is  waived.  lb. 

16.  Brief. — Where  errors  are  assigned  in  the  Supreme  Court,  question- 
ing (he  sufficiency  of  a  pleading,  but  counsel  in  their  brief  point  out  no 
objection  thereto,  they  will  not  be  considered  by  that  court. 

irowe  Machine  Co.  v.  Rogers,  266 

17.  Weight  of  Evidence, — The  Supreme  Court  will  not  disturb  a  verdict, 
when  there  is  evidence  tending  to  sustain  it.  75. 

18.  Practice — Causes  for  New  Trial. — Assignment  of  Errors, — Causes  for  a 
new  trial  are  not  assignable  as  errors  in  the  Supreme  Court,  and  when 
so  assigned  present  no  question  to  that  court  for  decision. 

Hyatt  V.  Mattingly,  271 

19.  Same, — Excessive  Damages, — Causes  assigned  for  a  new  trial,  that  the 
finding  of  the  court  was  not  sustained  by  sufficient  evidence,  and  that  it 
was  contrary  to  law,  present  no  question  in  relation  to  the  amount  of 
the  recovery  or  excessive  damages,  to  either  the  circuit  or  Supreme 
court.  That  question  is  only  raised  by  the  fifth  statutory  cause,  2  B.  S. 
1876,  p.  180,  sec.  362.  lb, 

20.  Same. —  Weight  of  Evidence, — The  Supreme  Court  will  not  disturb  the 
finding  below  on  the  mere  weight  of  evidence.  Jb, 

21.  Assignment  of  Error, — Practice. — Pleading, — An  assignment  of  error, 
that  a  complaint,  consisting  of  several  paragraphs,  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  goes  to  the  whole  complaint, 
and,  if  any  paragraph  thereof  is  good,  the  alleged  error  fails. 

L.,  N,  A,  ^  C.  R,  W,  Co,  V.  Whiieselly  297 

22.  Jurisdietion.'~Appearance, — Practice, — Where  a  complaint  on  a  promis- 
sory note  is  filed  in  the  circuit  court,  and  summons  issued  tnereon, 
only  four  days  before  the  beginning  of  the  term,  and  the  defendant  ap- 
pears to  the  action,  demurs,  answers  and  goes  to  trial  without  making 
any  objection  to  the  jurisdiction  of  the  court  or  reserving  any  excep- 
tion, it  is  too  late  to  raise  the  question  of  jurisdiction  over  the  person  of 
the  defendant  in  the  Supreme  Court  on  appeal.        Reed  v.  Bodkin^  325 

28.  Rehearing. — Practice. — It  is  too  late,  in  a  petition  for  a  rehearing  of  a 
cause  in  the  Supreme  Court,  to  call  in  question  for  the  first  time  the 
sufficiency  of  the  complaint.        Rikhoff  v.  Brown's  R.  S,  S.  M.  Co,,  888 

24.  Record  must  show  Error. — Practice. — When  an  appellant  asks  of  the 
Supreme  Court  the  reven^al  of  a  judgment,  on  account  of  an  alleged  er- 
ror therein,  the  reitord  of  the  cause,  filed  in  said  court,  must  clearly 
show  the  existence  of  the  error,  without  the  aid  of  any  statement  of 
matter  foreign  to  the  record.  Hudson  v.  Densmore,  391 

26.  Can  not  presume  against  Record, — Practice. — The  Supreme  Court  can 
not  presume  against  the  record.  Every  thing  in  it  which  is  not  shown 
to  be  wrong  must  be  presumed  to  be  right ;  and,  when  the  record  does 
not  show  that  an  objection  to  certain  rejected  evidence  was  not  prop- 
erly taken,  the  question  of  the  rejection  of  such  evidence  is  well  pre- 
sented. HufUer  t.  HatfiM,  416 
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26.  Same. — Appellant  can  not  Suffer  for  Neglect  of  Appellee. — The  appellant 
can  not  sutfer  for  the  neglect  of  the  appellee,  and  the  latter  can  not  be 
heard  to  say,  in  the  Supreme  Court,  tnat  his  objection,  upon  which  evi- 
dence offered  by  the  appellant  was  excluded,  was  not  properly  taken.  lb. 

27.  Marion  Superior  Court. — Appeal  from. — Assignment  of  Error. — Upon 
an  appeal  from  the  Marion  Superior  Court  to  the  Supreme  Court,  the 
assignment  of  error  in  the  latter  court,  to  present  any  question,  must 
be  predicated  solely  upon  the  order  or  judgment  of  the  court  below 
at  general  term.  Coffin  v.  Campbell,  462 

28.  Motion  to  Relax  Costa. — Final  Judgment. — Appeal  from  Circuit  Court. 
— A  final  order  of  the  circuit  court,  overruling  a  motion  made  in  such 
court  against  the  clerk  thereof  to  retax  costs,  is  a  final  judgment  within 
the  meaning  of  section  650  of  the  code,  and  may  be  appealed  from  to 
the  Supreme  Court,  without  regard  to  the  amount  in  controversy. 

HiU  V.  ibhannon,  470 

29.  Same. — Amount  in  Controversy. — As  to  actions  originating  in  the  cir- 
cuit or  superior  courts,  the  right  of  appeal,  without  regard  to  the 
amount  in  controversy,  remains  the  same  as  it  was  before  section  550 
of  the  code  was  amended  by  the  act  of  March  14th,  1877,  Kc\a  1877, 
Spec.  Sess.,  p.  59.  lb. 

80.  Affidavit  for  New  Trial. — Bill  of  Exceptions. — Affidavits  in  support  of 
a  motion  for  a  new  trial  are  not  a  part  of  such  motion,  but  only  evidence 
in  support  thereof,  and  can  only  be  made  part  of  the  record,  on  appeal 
to  the  Supreme  Court,  by  a  bill  of  exceptions.  Heath  v.  West^  548 

81.  Weight  of  Evidence. — "Where  there  is  evidence  tending  to  sustain  a  ver- 
dict, the  Supreme  Court  will  not  disturb  it.  lb, 

82.  Weight  of  Evidence. — Practice. — A  verdict  will  not  be  disturbed  by  the 
Supreme  Court  when  there  is  evidence  tending  to  establish  every  ma- 
terial fact  necessary  to  be  proved  in  order  to  sustain  such  verdict. 

DePrieat  v.  State,  ex  rel ,  569 

83.  Same. — Amendment. — Practice. — A  complaint,  bad  upon  demurrer  for 
want  of  facts,  can  not  be  deemed  amended  in  the  Supreme  Court. 

Friddle  v.  Orane,  588 

SURVIVORSHIP  OP  ACTIONS. 
See  Dbcbbehts'  Estatsb,  4. 

TAX. 

See  Railroad^  10  to  14 

1.  Taxation. — Debts. — Domicile  of  Creditor. — All  debts,  of  every  kind  and 
nature,  due  to  persons  having  a  domicile  in  this  State,  are  taxable  to 
the  creditor  where  he  has  his  domicile.  Foresman  v.  Byrns,  247 

2.  Same — Agent  doing  Business  in  this  State. — Situs  of  Debt.— h\\  debts, 
of  every  kind  and  nature,  due  from  persons  having  a  domicile  in  this 
State,  to  persons  not  having  a  domicile  therein  on  the  day  named  in 
the  statute,  unless  in  the  hands  of  an  agent  doing  business  in  this 
State,  from  which  such  debts  have  sprung,  have  no  situs  in  this  State, 
but  have  a  situs  where  the  creditor  has  his  domicile,  and  are  not  taxa- 
ble in  Indiana.  lb, 

8.  Holder  of  Legal  Title  to  Real  Estate  Liable  for  Taxes. — Sheriff  ^s  Sale. — 
Trustee. — Agency. — Attorney. — In  January,  1878,  A.  was  in  possession 
of,  and  owned  the  legal  title  to,  certain  real  estate,  subject  to  incum- 
brances. At  that  time  the  legal  title  to  said  real  estate  was  sold  by  the 
sheriff  to  B ,  under  an  execution  issued  upon  a  judgment  of  a  com- 
petent court.  A  certificate  of  purchase  was  issued  to  B.  by  the  sheriff, 
and  in  January,  1874,  a  deed  upon  said  certificate  was  executed  to  B.  bv 
the  sheriff,  which  deed  was  duly  recorded.  B.  held  the  legal  title  until 
January,  1875,  when  he  reconveyed  it  to  A.,  who  had  all  the  time  been 
in  possession  of  the  property.    The  deed  executed  to  B.  by  the  sherift 
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did  not  appear  un  its  face  to  be  made  to  him  as  trustee  for  any  penoo, 
nor  did  the  deed  of  reconveyance  to  A.  contain  a  condition  that  said 
A  should  pay  delinquent  taxes.  B.  claimed  to  hold  the  real  estate 
simply  as  agent  for  the  judgment  plaintiff,  whose  attorney  he  was; 
this  claim  was  not  known  to  the  assessor  or  treasurer  of  the  county. 
Heldy  that  B.  is  liable  for  the  taxes  upon  the  real  estate  during  the  time  he 
held  the  legal  title  thereto.  Foresman  v.  Chtue,  600 

4.  Same. — Delinquent  Tax  Payer. —Penalty. —Personal  Property. — 'Tenant — 
The  fact  that  a  delinquent  tax-payer  or  his  tenant  has  personal  property 
which  the  collector  can  demand,  and  out  of  which  he  can  make  the 
taxes  and  fails  to  do  so,  will  not  save  the  delinquent  from  the  penalty* 
or  release  him  from  the  tax.  A. 

TENDER. 

See  CONYEYANCK,  1  ;    GOVKNAKT,  1  ;   BSPLKTIK,  2. 

TRESPASS. 
See  Railroad,  6,  16. 

TRESPASS,  CRIMINAL. 
See  Criminal  Law,  6,  16. 

TRESPASSING  ANIMALS. 
Adjoining  Proprietors. — Partition  Fence,  Agreement  to  Maintain. — Siatmie 
of  Fi'attde. — Consideration. — Landlord  and  TetianL— Pleading. — ^To  » 
complaint  seeking  to  recover  damages  done  by  trespassincr  animals,  the 
defendant  answered  that  the  field  broken  into  adjoined  the  defendant's 
enclosure  ;  that  the  fence  through  which  said  animals  broke  was  a 

Sartition  fence  ;  that  said  partition  fence,  by  agreement  between  the 
efendant  and  the  plaintiff's  lessor,  was  divided  into  two  parts,  one 
part  of  which  said  lessor  was  to  build  and  keep  in  repair,  inconsidemtion 
that  the  defendant  should  build  and  keep  in  repair  the  other  part,  each 
portion  to  be  so  maintained  as  to  protect  the  parties  as  adjoining  land- 
owners ;  that  the  defendant  had  maintained  and  kept  in  repair  his 
portion,  but  that  said  lessor  had  not  built  a  good  and  sufficient  fence 
and  had  not  kept  it  in  repair,  and  that  the  injury  complained  of  wae 
caused  by  said  cattle  breaking  throue:h  that  portion  of  said  fence  which 
the  plaintiff's  lessor  agreed  to  maintain. 

Held,  that  under  section  15,  1*R.  S.  1876,  p.  496,  the  contract  set  out  in  the 
,  answer  is  valid  and  made  upon  a  good  consideration,  and  the  answer  is 
sufficient. 

Held,  also,  that  such  contract,  not  being  alleged  to  be  in  writing,  must  be 
presumed  to  be  parol,  but  it  is  not  inipaired  by  any  provision  of  the 
statute  of  frauds. 

Held,  also,  fhat  the  plaintiff,  as  tenant,  was  bound  to  the  same  extent  as  hia 
landlord  to  maintain  the  fence.  Baynes  v.  CAuteia,  876 

TRIAL. 
See  Bastardy,  8  ;  RErRBXBs. 

TRIAL  BY  JURY. 
See  County  Commissioners,  6 ;  Practice^  6. 

TRUST  DEED. 
See  MoRTOAOF,  7, 10. 

TRUSTEE. 
See  Tax.  3. 

TURNPIKE. 
See  Procbbdinos  Supplembntart.  2. 

UNCERTAINTY. 
Bee  Dbscbiption  ;  Guardian  and  Ward,  1  ;  Practicb,  4,  7,  11 ;  Shbr- 

iff's  Sale. 
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USURY. 

1.  Compound  Interest, — Renewal  of  Promiasory  Note. — ^A  promissory  note 
exocuted  while  the  act  of  May  27th,  1852, 1  G.  &  H.,  p.  406,  concerning 
interest  on  money,  \raB  in  force,  was  renewed  after  the  taking  effect  of 
the  act  of  March  7th,  1861,  2  G.  &  H.,  p.  656,  regulating  interest,  and 
was  again  renewed  at  intervals  after  the  taking  effect  of  the  act  of 
March  9th,  1876,  1  R.  S.  1876,  p.  599,  note  2.  if  either  the  original  note, 
nor  any  renewal  thereof^  contained  any  stipulation  for  the  payment  of 
interest,  but,  pursuant  to  a  verbal  contract  therefor,  interest  at  the  rate 
of  12  per  cent.,  compounded  annually,  formed  part  of  the  principal  of 

«,     each  renewaL 

Held,  in  an  action  on  the  last  renewal  note,  brought  while  said  act  of  1867 
remained  in  force,  that  the  compounding  of  mterest  was  a  violation  of 
the  spirit  of  that  act,  and  that  the  plaintiff  can  not  complain  of  a  cal- 
culation allowing  him  ten  per  cent,  interest  on  the  principal  of  the  orig- 
inal  note  until  the  maturity  of  the  note  in  suit,  and  six  per  cent,  there- 
after. Bums  V.  Anderson,  181 

VARIANCE. 
See  AiCBNDicxNT. 

VENDOR'S  LIEN. 
See  GoNYETAi^CK  ;  Mistaxs,  1 ;  Widow,  4. 

Promiesory  Note, — Mortgage. — Priority  of  Lien, — Evidence, — In  a  suit  by  the 
endorsee,  upon  a  promissory  note  given  for  the  purchase-money  of 
real  estate,  seeking  judgment  upon  the  note  and  to  enforce  an  alleged 
vendor's  lien  aeainat  such  real  estate,  an  allegation  in  the  complaint 
that  one  of  the  defendants,  a  subsequent  encumbrancer,  took  his  mort- 
gage upon  such  real  estate  with  full  knowledge  of  the  existence  of  the 
indebtedness  for  the  purchase-money,  of  the  endorsement  of  the  note 
to  the  plaintiff  and  of  the  vendor's  lien,  is  material  as  against  such  de- 
fendant, and  must  be  proved  in  order  to  give  such  vendor's  lien  prior- 
ity over  the  mortgage  lien.  Ghiar  v.  MUikoM,  208 

VENIRE  DE  NOVO. 
See  MoBTQAOX,  8  ;  RsFLSVnr,  1. 

VENUE. 
See  Liquor  Law,  1,  3. 

VENUE.  CHANGE  OP. 
See  Bastardy,  1  ;  County  Commibsionxrs,  6. 

1.  Change  of  Judge, — Affidavit — Discretion  of  Court, — Rules  i^  Cot^rt^ 
Statute  Construed. — Where  an  affidavit  is  tfled  for  a  change  of  judge,  on 
account  of  his  bias,  prejudice  or  interest,  which  affidavit  complies  with 
the  requirements  of  the  seventh  clause  of  section  207  of  the  practice  act, 
2  R.  S.  1876,  pi  119,  the  court  below  has  no  discretion,  but  must  grant 
the  change  ;  and  a  rule  of  such  court  which  requires  the  affidavit  to 
state  that  the  party  believes  he  has  a  good  cause  of  action  or  defence, 
and,  if  a  defendant,  in  general  terms,  the  character  of  the  defence, 
and  also  that  the  application  is  not  for  delay,  is  not  such  as  the  court  10 
authorized,  by  section  14,  2  R.  S.  1876,  p.  9,  to  make,  being  repugnant 
to  the  statute,  and  is  therefore  void.  Krutz  v.  Orifflth,  444 

2.  Same.— Amending  Act  of  March  5th,  1877.-— The  act  of  March  5th,  1877, 
Acts  1877,  Reg.  Sess.,  p.  103,  amending  section  207  of  the  practice  act, 
supra,  does  not  change  the  seventh  clause  thereof,  and  is  not  applicable 
to  an  affidavit  and  motion  for  a  change  of  judge.  lb, 

8,  Punishment  for  Failure  to  Perfect  Change, — Practice, — ^Under  section 
208  of  the  practice  act,  2  R.  S.  1876,  p.  119,  the  applicant  forMi  change 
of  venue,  who  fails  to  perfect  the  same  as  provided  in  said  section,  can 
not  be  punished  for  such  failure  in  any  otner  mode  or  to  any  greater 
extent  than  that  said  applicant  shall  pay  all  the  costs  made  in  the  case 
up  to  the  time  of  such  failure.      T.,   W.  {^  W,  R.  W.  Co.  v.  Wright,  586 


660  INDEX. 

4.  Same, — Jurisdiction. — From  the  time  the  papers  in  a  case  are  filed  in 
the  court  to  which  a  change  of  venue  is  taken,  whether  such  papers  are 
filed  within  the  time  allowed  hy  the  order  granting  the  change  of 
venue  or  not,  such  court  alone  has  jurisdiction  of  the  action  and  of 
all  motions  proper  to  be  made  therein.  lb. 

VERDICT. 
See  Eeplevin,  1. 

WAIVER. 

See  Chattel  Moktoaob,  2 ;  Contbact,  4  ;  County  Commibsiokebs,  6  ; 

Highway  ;  Insurance,  1 ;  Jury  ;  Supreme  Court,  15. 

WARDEN. 

See  Northern  Prison. 

WARRANTY. 
See  Covenant  ;  Insurance,  1. 

WEIGHT  OF  EVIDENCE. 
See  Bastardy,  9  ;  Supreme  Court,  3,  9, 17,  20,  81. 

WIDOW. 
See  Conveyance,  2  ;  Decedents'  Estates,  1 ;  Jitdicial  Sale,  4. 

1.  Sheriffs  Sale. — Injunction. —  Widow, — Where  executions  have  been  is- 
sued upon  judgments  and  levied  by  the  sheriff  upon  real  estate  of  the 

judgment  defendant  in  his  lifetime,  and  such  real  estate  advertised  for 
sale,  the  widow  of  such  judgment  defendant  can  not,  under  section  488 
of  the  practice  act,  2  R.  S.  1876»  p.  222,  maintain  a  suit  to  enjoin  such 
sale,  as  her  interest  in  the  real  estate  is  expressl v  exempted  by  the 
statute  from  such  sale,  and  she  can  not  be  injured  thereby. 

Mead  v.  MeFadden,  840 

2.  Same, — Omission  of  Word  from  Statute. — In  section  488,  supra^  as  it  is 
printed  in  2  R.  S.  1876,  p.  222,  the  word  "  except,"  following  '*  proceed- 
mgs  thereon  '*  and  preening  "  that  the  amount,'*  etc.,  is  omitted  where  it 
should  appear.  /6. 

8.  Same. — Decedents^  Estates.—Statute  Oonstrued—VnAet  section  48  of  the 
decedents'  estates  act,  as  amended  bv  the  act  of  Feb.  8th,  1871,  2  B.  S. 
1876,  p.  607,  which  provides  that  the  widow  shall  be  entitled  to  five 
hundred  dollars  in  value  of  the  estate  of  her  deceased  husband,  and  that 
where  the  personal  estate  of  the  decedent  is  insufficient  to  make  said 
sum,  it  shall  constitute  a  lien  on  the  real  estate,  and  '*  shall  be  paid  in 
the  same  order  in  which  judgments  and  mortgages  are  now  paid,"  judg- 
ments taken  against  the  aecedent  in  his  lifetime,  upon  which  executions 
have  been  issued  and  levied  on  the  real  estate,  are  entitled  to  priority 
over  the  lien  of  the  five  hundred  dollars  so  allowed  to  the  widow,  as 
such  lien  does  not  attach  until  the  husband's  death,  and  the  judgment 
creditors  are  entitled  to  payment  in  full  of  their  judgments  out  of  the 
proceeds  of  the  sale  of  two-thirds  of  such  real  estate,  oefore  the  widow 
IS  entitled  to  any  part  thereof.  lb. 

Interest  in  Real  Estate  upon  which  Husband  has  paid  part  only  of  Oonaid' 
eration.—  VcTidor^s  Lien.^Statute  Construed.— y^.  died  leaving  certain 
described  land.  Afterward  his  executor  procured  an  order  from  the 
proper  court,  by  virtue  of  which  he  sold  the  land  to  G.  who  paid  one- 
third  of  the  purchase-money,  gave  notes  for  the  residue,  and  received  a 
certificate  from  the  executor  showing  that  he  was  entitled  to  a  deed  upon 
the  payment  of  the  residue  of  the  purchase-money.  The  sale  was  con- 
firmed by  the  court.  G.  died,  having  paid  no  more  of  the  purchase-money, 
and  R.  was  appointed  as  administrator  of  his  estate,  who  filed  his  petition 
for  an  order  to  sell  the  whole  of  said  land  for  the  purpose  of  paying  the 
residue  of  the  purchase-money.  The  order  was  procured  and  C.  became 
the  purchaser  of  the  land,  to  whom  a  deed  was  executed.  The  widow  of 
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Q.  was  not  a  party  to  the  last  mentioned  proceedings  and  had  no  notice 
thereof. 

Held,  on  the  ahove  (acts,  that  the  widow  of  G.,  under  section  80, 1  R.  S. 
1876,  p.  418, 18  entitled  to  one-ninth  of  the  land  and  O.  to  the  remainder. 

Heldf  also,  that  the  statute  mentioned  does  not  abrogate  the  vendor's  lien, 
but  cuts  down  slightly  the  amount  of  land  against  which  it  may  be  en- 
forced, in  case  of  the  purchaser's  death  leaving  a  portion  of  the  purchase- 
money  unpaid,  and  the  land  is  sold  as  provided  lor  in  said  statute. 

Carver  v.  Qrove,  371 

WILL. 

See  Decedents'  Estates. 

Descent — Revival  of  Statute. — Limitation  of  Action, — Statute  Qmatrued. — A. 
died  testate  in  August,  1860,  seized  in  fee-simple  of  certain  real  estate, 
leaving  surviving  him  his  widow,  two  sisters  and  the  descendants  of  h 
deceased  brother  and  sister,  but  leaving  neither  father,  mother,  child, 
nor  the  descendants  of  any  child  surviving  him.  His  will  contained  the 
following  provision  :  "  I  give  and  bequeath  unto  my  wife,  •  •  for 
and  during  her  natural  life,  all  my  real  estate  and  personal  property  of 
whatever  kind  or  nature,  to  have  and  to  hold  and  dispose  of  as  she  may 
choose."  The  will  made  no  disposition  of  the  residue  and  remainder  of 
the  decedent's  estate. 

Held,  that  said  testator  must  be  regarded  as  having  died  intestate  as  to 
the  residue  of  his  estate  over  and  above  the  lire-estate  devised  to  his 
wife. 

Held,  also,  that  the  act  of  March  9th,  1867, 1  R.  S.  1876,  p.  941,  repealed  the 
amended  sections  25  and  26  of  the  law  of  descents  and  revived  the 
original  sections  25  and  26  of  the  act  of  May  14th,  1852,  1  B.  S.  1876, 
p.  418 ;  and,  under  said  original  sections,  the  entire  estate  of  A.  de- 
scended to  his  widow,  no  action  to  determine  the  title  to  the  same  hav- 
ing been  begun  by  the  sisters ,  and  the  descendants  of  the  deceased 
brother  and  sister  of  the  decedent  within  ninety  days  after  the  passage 
of  said  repealing  act,  as  provided  for  therein.  Waugh  v.  Riley,  482 

WITNESS. 
See  Ck>sTs,  8  ;   Criminal  Law,  17  ;   Decedents*  Estates,  5  ;    Impeach- 
ment OF. 

WORDS  AND  PHRASES. 
Bee  CsiMiNAL  Law^  4, 18 ;  Deliysrt  Bond,  1. 
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